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In the Second and Third Years of the Reign of <Jeorge IV.— 1822. 



WOODROFFE v. OLDFIELD.— p. 7. 

Bail being excepted to in vacation, the defendant gave four days' notice of justification 
for the first day of the term, but on the 19th gaye notice for justifying added bail * 
Held, that the latter bail might justify. 



DYOTT v. DUNN, (In Error.)— p. 9. 

Though it is a general rule not to grant time for adding and justifying bail in error, in 
lieu of those of whom notice of justification has already been given, yet, if the bail 
are prevented coming up by any misconduct of the opposite party, time will be given 
to put in other bail. 



v. YATES.— p. 9. 



A conveyancer engaged in partnership with an attorney of this Court, and sharing in 
the general profits of the business of the office, though he did not himself practise as 
an attorney, was not allowed to justify as bail. 



The KING v. PATRICK DUNN.— p. 10. 

Where an information for perjury, committed before a Select Committee of the House 
of Commons, appointed to try and determine the merits of an election, averred, that 
the committe was appointed for that purpose, and that the committee were sworn 
" to try the matter of the petition," &c. : Held, that the situation of the committee 
was well described to support the averment, though described, in 10 Geo. 8, c. 16, 
b. 13, as a Select Committee "to try and determine the merits of the return or 
election." 



12 Da Belloix v. Lord Waterpabk. H. T. 1822. 



CLABIDGE v. CRAWFORD..— p. 13. 

Where an infant's father, who is a necessary witness' «ji his behalf, cannot be appointed 
hie proehein amj in the conduct of a suit, the -Court will, on motion, appoint some 
other person to be his guardian, with the conpufttaee of the father. 



In the Matter o£ J^tfcLIAM SMITH.— p. 14. 

ji articled clerk who has served part of his clerkship with an attorney, who died be 
fore the clerkship was complete^, is at liberty, after an interral of six years from that 
time, to serre the remainder .6f his clerkship with another attorney, with a Tiew to 
his admittance. * *'. ' 



..YV&HEPHERD v. BUTLER.— p. 15. 

Where a cause is made a remanet to the next sittings by an order of Nisi Prius, no fresh 
notice of trial is requisite ; alitor, if postponed by a rule of Court. 



DU BELLOIX t. LORD WATERPARK.— p. 16. 

Where a promissory note made abroad was overdue more than twenty years, Qu. whether 
the jury were bound to presume payment, notwithstanding the payee resided abroad 
during all that time ? 

Interest upon a promissory note is damage for the detention of the principal money. 
Where a promissory note was made abroad, and the payee did not sue upon it until 
thirty years afterwards, and the jury refused to give interest : Held, after verdict, that 
the Court could not increase the amount of the verdict by adding the interest. 

Assumpsit by the payee against the maker of a promissory note for 
8001. , dated 27th day of December, 1787, at Paris, payable six months 
after date. The defendant pleaded, 1st, the general issue, non assumpsit. 
2. Actio non accrevit infra sex annos. The plaintiff replied, that he had 
been in parts beyond the seas from the time of the making the note, until 
the filing of his bill. The defendant rejoined, that the plaintiff had been 
within Great Britain, to wit, at Dover, within six years prior to action 
brought. Upon this issue was joined. At the trial, before Abbott, C. J., 
at the Guildhall sittings after last term, the plaintiff relied upon the usual 
proof of the defendant's handwriting. There was no evidence that the 
plaintiff had been in England since the making of the note, which had 
been drawn at Paris, in the plaintiff's favor, as it was alleged, for money 
lent to the defendant. It was contended, at the trial, that the jury were 
bound to presume, from analogy to the case of a bond, that after twenty 
years, the note had been paid, although there was no proof that the payee 
had been within the realm ; and Duffield v. Creed, 5 Esp. Rep. 52, was 
referred to ; but the Chief Justice was of opinion that the case of a bond 
was distinguishable from promissory notes and bills of exchange, which 
were simple contract debts, and were subjected to the provisions of the 
statute of Limitations ; whereas the rule for presuming payment of a bond 
after twenty years, was founded on the common law, there being no statu- 
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table provision with respect to obligations of that nature 1 ; and therefore 
without some decisive authority upon the point, he could not direct the 
jury in the way contended for. The case went to the jury upon the evi- 
dence in the cause. The jury asked, whether they were bound to give 
the plaintiff interest as well as principal. The learned Judge charged 
them, that interest being the damage for the detention of the debt, the 
question was peculiarly for their consideration ; and the jury found their 
verdict for the plaintiff for the principal sum mentioned in the note only. 

Manning now moved for a rule to show cause why the amount of the 
verdict should not be increased, by adding the interest due upon the note, 
from the day it became due up to the time of signing final judgment, or 
why there should not be a new trial granted ; and contended, that the 
plaintiff in this case was entitled, as a matter of course, to his interest. 
He cited Com. Dig. tit. Damages, E. 7. M. 10. H. 6. 24 b. pi. 84. 1 Roll. 
572. 1. 27. lb. 1. 50. Feize v. Thompson, 1 Taunt. 121. 

Abbott, C. J. I am clearly of opinion upon principle, and upon de- 
cided authorities, that the question in this case, whether the plaintiff was 
entitled to interest upon his principal debt, was peculiarly within the 
province of the jury to decide. Interest upon such securities is no part 
of the debt, and where it is given, it is upon the ground of the injury 
which the party has sustained by the detention of his debt after it may 
be lawfully demanded, and juries give it as damages. The jury, in this 
case, desired to know whether they were bound to give the plaintiff in- 
terest upon the note, and I told them they might do so if they thought 
proper, but that they were not bound to give him any more than the 
principal sum mentioned in the note, and they did not think it right to 
give him interest. I think the plaintiff was singularly fortunate in re- 
covering his principal money after a lapse of thirty-four years. But 
there is another objection to the plaintiff's recovering interest on the 
debt, for during the greatest part of that time he was an alien enemy, and 
could not have recovered even the principal in this country, and at all 
events during that portion of the time the interest could not have run, 
and it would even have been illegal to pay the bill whilst the plaintiff 
was an alien enemy. * x 

Bayley, J. I am also of opinion in this case, that the question of in- 
terest was entirely for the decision of the jury, and I think they have de- 
cided rightly. Interest upon a bill of exchange or promissory note is no 
part of the debt, and it has been decided in the case of bankruptcy, that 
interest on such securities cannot be added to the principal to make good 
the petitioning creditor's debt. (a) It has been clearly decided that the 
interest is the damage for the detention of the debt.(i) 

Holroyd, J., concurred.(<?) 

(a) Vide Cameron v. Smith, 2 Barn. & Aid. 306. where it was held, that interest accru- 
ing before the act of bankruptcy, cannot be added to the principal sum due on a bill of 
exchange, so aa to constitute a good petitioning creditor's debt, unless the interest be 
specially made payable on the face of the bill. Vide also Ex parte Burgess, 2 B. Moore, 
746. 

(b) Vide 2 Burr. 1085, and 2 T. R. 68. Seaman v. Dee, 1 Vent. 198. Lee v. Lingara\ 
1 East, 403. Ex parte WUUams, 1 Rose, B. C. 399. Hume ▼. Peploe, 8 East, 168. Herries 
t. Jamuson, 6 T. R. 663. Ex parte Marlar, 1 Atk. 151. Blaney v. Henrieks, 2 Sir W. Bl. 
761. Ex parte Champion, 3 Bro. C. C. 439. Lowndes v. Collins, 17 Ves. 28. 

(e) Best, J., was absent at chambers 
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SOAMES and Another v. SPENCER and Another.— p. 32. 

A. and B. being jointly interested in a quantity of oil, A. enters into a contract for the 
sale of it, without the authority or knowledge of B., who, upon receiving information 
of the circumstance, refuses to be bound by it, but afterwards assents by parol, and 
samples are delivered to the vendees : Held, in an action against the vendees, that 
B.'s subsequent ratification of the contract rendered it binding, and tytat it was to be 
considered as a contract in writing within the statute of frauds. 

Assumpsit on a contract for the sale of ninety tons of oil per ship 
Naiad. Plea, the general issue, non-assumpsit. At the trial, before 
Abbott, C. J., at the Guildhall sittings, after last term, the plaintiff had 
a verdict. 

The case was this : Messrs. Soames and Tennant, the plaintiffs, were 
jointly interested in part of the cargo of the ship Naiad. Before the ar- 
rival of the vessel, Soames, without the knowledge or authority of Tennant, 
sold the oil in question, in which they were jointly interested, to the 
defendants, through the medium of Lintot, a broker. The only evidence 
of the contract was the broker's note, signed by the broker, but Tennant 
was not named in the note. Some, time after this, Tennant, hearing of 
the contract, wrote to the defendants, apprizing them that he was jointly 
interested in the oil with Soames, that the contract had been entered 
into without his knowledge or authority, and that he considered himself re- 
leased from, and would not be bound by it. A communication then 
took place between the defendants and Tennant, who endeavored to pre- 
vail upon them to release him from the contract, but they declined, say- 
ing they would hold him and the other plaintiff to it. In consequence 
of this intimation, Tennant acquiesced, and said, the oil " then must be 
delivered." All this took place in the month of September, 1819, beforo 
the vessel arrived, each party considering himself bound by the contract. 
The vessel arrived in January, 1820, and then Lintot, the broker, waited 
on the plaintiffs with samples. He saw one of the defendants, to whom 
the samples were delivered, and by him accepted. The broker asked 
him if he was inclined to take the remainder of the plaintiff's share of 
the Naiad's cargo, but he declined. The prompt would expire on the 
12th of February, and six or seven days before then, the defendants re- 
fused to be bound by the contract. The learned Judge charged the jury, 
under these circumstances, that the plaintiffs were entitled to recover, 
and they had a verdict accordingly, with liberty to the defendants to 
move to enter a nonsuit if the Court should be of opinion, that the con- 
tract declared upon was not binding. 

Copley, S. G., now moved to enter a nonsuit, and made three points. 
First, the broker's note is not a contract in writing within the meaning 
of the statute of frauds, 29 Car. 2, c. 3. Second, supposing it to be a 
contract in writing within the meaning of that statute, it is not binding 
on Tennant, who was no party to, and gave no authority to enter into it ; 
and, Third, the subsequent ratification of it by Tennant cannot make 
that a complete contract in writing which was originally defective ; for 
the subsequent recognition of the original must be considered as a new 
contract, and that new contract not being in writing, it is void by the 
statute of frauds. 

Abbott, C. J. I am of opinion, that the verdict in this case was 
right. The case turns upon the question, whether the original contract 
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was ratified by Tennant. He was no party to it at first, and, in fact, 
afterwards repudiated it, but in the result he assents to it, and says — 
"then the oil must be delivered." It is then understood by all parties 
that it is to be a binding contract. This is in the month of September. 
In January the oil arrives, and then the defendants, acting upon the con- 
tract, take samples, and it is not until the very last moment, when the 
prompt is about to expire, that they make any objection. The jury 
askea me, whether, in point of law, they might find a verdict for the 
plaintiffs. I said, that in my opinion, a subsequent ratification of a 
contract is equivalent to a prior authority ; and I told them, that if they 
thought Tennant did ratify the contract, and that with the knowledge of 
the defendants, and they acceded to it, it was too late for them to say, at 
any after time, that they were not bound by the contract. That is the 
way I left the case to the jury. They round for the plaintiffs, and I 
think they came to a just conclusion. 

Baylby, J. I am of the same opinion. The broker's note is, with- 
in the statute of frauds, evidence of a written contract. The original 
authority to sell need not be in writing, and if Tennant subsequently 
ratified the contract entered into by assenting to it, it became a binding 
contract. 

Holroyd, J. In this case, according to the evidence, there was a 
subsequent ratification by Tennant of the original contract, and, I think, 
that is sufficient to give it validity though originally made without his 
authority. His subsequent ratification amounts to an original authority ; 
and the maxim of the law is — Omne actum ab agentis intentiane est 
judicandum.(a) 

Rule refused. 

(a) Bat, J., was absent at chambers. 



CURRIE, Administrator of NORMAN NEWBY, v. BIRCHAM and 
Another, Executors of JOHN MOORE, deceased. — p. 35. 

A., the widow of an officer who died intestate in India, obtained letters of administration 
of her husband's effects in the Recorder's Court at Bombay, and remitted the proceeds 
of the effects in gOYernment bills to her agent in England. B. f a creditor of the in- 
testate, took out letters of administration in this country of the intestate's effects, and 
brought an action against the widow's agent for money in his hands, part of the in- 
testate's offsets : Held, that the Indian letters of administration prevailed over those 
granted in England, and that the action would Ue only at the suit of the widow. 

Assumpsit for money had and received by the defendants to the plain- 
tiff 's use. The defendants pleaded the general issue; the statute of 
limitations ; and several special pleas. The question at the trial arose 
upon the plea of the general issue. At the trial before Abbott, C. J., at 
the Guildhall sittings after last Michaelmas term, the case proved in evi- 
dence was this : — In the year 1806, Norman Newby, quarter-master of 
the 84th regiment of foot, went out to India, indebted to the plaintiff, a 
laceman in London, and to other tradesmen, for his military equipments, 
and other property of considerable value. Shortly after his arrival in 
India, he died intestate. His wife took out letters of administration of 
his effects in the Recorder's Court at Bombay ; and, having collected 
some of his effects, realized the proceeds in government bills, drawn on 
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England, and returned to this country, leaving a brother officer of her 
husband to collect the remainder of his effects, and remit the proceeds in 
like manner, for her account, after she quitted India. The defendant's 
testator, John Moore, had been Mr. Newby's agent, and all the bills in 
question came to his hands through the medium of Mrs. Newby, and, as 
was alleged, converted by him into cash. The plaintiff being unable to 
obtain payment of his debt, in the year 1816, took out letters of adminis- 
tration of the estate and effects of Mr. Newby, as his creditor, in the 
Prerogative Court of the Archbishop of Canterbury, and filed a bill in 
Equity against Mr. Moore, and Mrs. Newby, (who was then married to 
another husband,) to account for the money which had come into their 
hands, the property of the intestate. In his answer to this bill, filed in 
1817, Mr. Moore stated, that he had paid over all the money which had 
come to his hands, to Mrs. Newby, as the administratrix of her husband's 
effects and as her agent, with the exception of a sum of. 160Z., which he 
retained for a debt contracted with him by the intestate when living. 
Mr. Moore afterwards died, and by his will appointed the defendants his 
executors, against whom the present action was brought. At the trial, 
the plaintiff s claim was reduced to the sum of 170/., which Mr. Moore, 
in his answer to the bill in Chancery, admitted he had retained in his 
hands for a debt due to him from the intestate. The question was, as to 
the plaintiff's right to sue. It was objected, that the letters of adminis- 
tration granted by the Recorder's Court at Bombay to Mrs. Newby, must 
prevail against the administration granted to the plaintiff in this country, 
and that if any action lay against Moore's executors, it must be at the 
suit of Mrs. Newby, he having been her agent. Of this opinion was 
Abbott, C. J., who nonsuited the plaintiff, but gave him leave to move to 
enter a verdict for the sum of 170Z. above mentioned, if the Court should 
be of opinion that the action was well brought. 

Marryat now moved, accordingly, to set aside the nonsuit, and enter a 
verdict for the plaintiff for 170?. He contended, that the plaintiff was 
entitled to maintain this action by virtue of the letters of administration 
granted to him in this country. Admitting that the letters of adminis- 
tration granted to Mrs. Newby, in the Recorder's Court of Bombay, to 
be valid and effectual in that country, still they could not operate here, 
and therefore it was incumbant on Mrs. Newby, if she meant to act as 
administratrix of her husband's effects, to have taken out letters of ad- 
ministration in this country. This she had not done ; and the letters 
granted to her in India could not prevail against those which had been 
granted to the plaintiff by the Prerogative Court. The operation of her 
letters had ceased on her quitting India. Then, as the effects of Newby 
were not realized until they reached this country, when the bills were 
converted into cash, the plaintiff was entitled to administer that money 
by virtue of the administration which he had obtained, and consequently 
this action was well brought.(a) 

Per Curiam. We are of opinion that this action will not lie at the 
suit of this plaintiff. The wife of the intestate is entitled to all the effects 
of which her husband died possessed in India, by virtue of the letters of 
administration granted to her in that country. It is not suggested that 
the sum of money in question was not a part of the proceeds of the intes- 

(a) Vide Tourton v. Flower, 8 P. Wms. 869. Janntry t. SeaUy y 1 Vent 89, and 26 
Geo/8, c. 67. 
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tate's effects. The effects are remitted' to this country by her in the 
shape of bills, and they come to the hands of her agent Moore. He 
receives the money to her use, and in her own right as administratrix. If 
she has any claim upon the money, which it is alleged that Moore 
retained in his hands, she may maintain an action, but it will not lie at 
the suit of this plaintiff, under the letters of administration which he has 
obtained. 

Rule refused. 



CUFF v. COSTER. — p. 42. 

Plea in bar to an action of replevin, " that long before the said time when, &c., to wit, 
on, &o., at, &o., defendant demised the locus in quo to plaintiff;" and replication, 
44 that long before the said time when, &e., to wit, on, &c, at, &c, defendant did not 
demise modo et forma;" on demurrer, that the replication was a negative pregnant, 
and made the day and place of the demise, which were immaterial, part of the issue : 
Held, that the words "before the said time when, &c," were the material part of the 
traverse, and proof ff a demise at any time before the distress would maintain the 
action, and that the day and place subsequently mentioned were immaterial. 



The KING r. GEORGE CLABK, alias JOHN JONES. — p. 43. 

Where a defendant was indicted with an alias dictus, and pleaded in abatement that he 
was not known by such name : Held, that the plea must be demurred to, and could not 
be quashed on motion. 

The defendant had been indicted by the name of George Clark, for 
an alleged libel. To that indictment he pleaded a misnomer, and gave 
his name as John Jones, upon which the prosecutor abandoned that in- 
dictment, and indicted him again by the name of John Jones, alias George 
Clark. The defendant having pleaded to this indictment that he was 
never called or known by the name of George Clark, but that he had 
been always called and known by the name of John Jones, 

0-* Marriott now moved for a rule to show cause why this plea should 
not be quashed, and the defendant required to plead in chief, for that this 
was no plea at all, or if it was a plea, it amounted to the general issue. 
He cited Com. Dig. tit. Pleader, E. 14. Hob. 127, and 1 Leon. 178, as 
oases showing that the prosecutor was not bound to demur, but might 
move to quash the plea. 

Per Curiam. We cannot try the merits of this plea on affidavit. 
The proper course is to demur, or to reply, and take issue on the plea. 
The defendant has a right to be indicted by his right name if he thinks 
proper. If he is not indicted by his right name, he has a right to plead 
in abatement. All the defendant says by his plea is, that the name by 
which he is indicted is not his true name. It may not be a good plea, 
but the prosecutor must demur to it. It is said, that when a plea amounts 
to the general issue it shall not be demurred to, but this is not a plea of 
the general issue. The general issue on an indictment is Not Guilty, and 
no assumption or inference can convert this into a plea of not guilty. If 
it is no plea at all, let the prosecutor demur. 

Rule refused. 

TOL. XVI. 8 
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CHERRY v. POWELL, Esq. M. P. — p. 50. 

The mere practice of the Court is not pleadable ; therefore where bail sued in debt upon 
recognisance pleaded that no ea. sa. was duly sued, returned, and filed against the 
principal according to the custom and practice of the Court, which required that the 
writ should lie in the sheriff's office, four days before its return : Held, on demurrer, 
that this was a bad plea. 

The plaintiff declared in debt against the defendant having privilege 
of parliament, on his recognizance as bail of E. T. Phelp, and stated the 
judgment recovered by the plaintiff in this Court against the latter for the 
sum of 252/. 10*. The defendant pleaded that plaintiff ought not to 
have or maintain his action, because after the recovery of the said judg- 
ment, and before the exhibiting of the bill of plaintiff against him, no 
writ of capias ad satisfaciendum was duly sued out or prosecuted out of 
the said Court, &o., against the said E. T. Phelp, upon the said judgment, 
and duly returned in the said Court, as according to law, and the custom 
of the said Court, there ought to have been. The plaintiff replied, that 
after the recovery of the said judgment against Phf lp, and before the 
exhibiting the said bill, to wit, on the 14th day of June, in the second 
year, &c, the plaintiff sued out a writ of capias ad satisfaciendum upon 
the said judgment against the said Phelp, directed to the sheriff of Mid- 
dlesex, &c, returnable on the morrow of the Holy Trinity, by which writ, 
&c. (setting it out) to which the said sheriff returned non est inventus, as 
by the said writ of capias ad satisfaciendum, and the return thereof duly 
affiled of record in the said Court, &c, more fully appears. The defend- 
ant rejoined, that although the said writ was returnable on the morrow 
of the Holy Trinity, and was delivered to the sheriff, yet it was not 
delivered to the sheriff, or lodged in the office of the said sheriff, until or 
at any time before the said 14th of June. To this the plaintiff demurred 
that the rejoinder is a departure from the plea, inasmuch as the defend- 
ant in his said plea avers, that no writ of capias ad satisfaciendum had 
been duly sued out, and returned, and in his rejoinder admits, that the 
said writ was duly sued out, and returned, but attempts to invalidate the 
proceedings by a collateral matter, and also that the defendant by his 
rejoinder attempts to plead and put in issue matter of practice of the 
Court merely, &o. 

Parke, in support of the demurrer. This rejoinder is clearly bad on 
two grounds. First, there is a departure from the plea pleaded, and, 
second, the matter contained in it being a mere irregularity in practice, 
although it might have furnished a ground for an application to the Court 
to set aside the proceedings against the defendant, yet it cannot be taken 
advantage of by pleading, because the practice of the Court is not pleada- 
ble. A court of error cannot take cognizance of the mere practice of 
another court. He referred to Elliot v. Lane, 1 Wils. 834, as an 
authority in point. 

R. V. Richards, contra, cited Ludlow v. Watchorn, 16 East, 89. 

Per Curiam. The principal point in this case, namely, whether mat- 
ters of mere practice are pleadable, seems to us not to be arguable. If 
there was any irregularity in the proceedings to obtain judgment, appli- 
cation should have been made to the Court to set aside the judgment for 
such irregularity. The case of Elliot v. Lane appears to be an authority 
upon this point, and we ought to adhere to it. The present case is dis- 
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tiuguishable from Budlow v. Watchom, because there the writ appeared 
to have issued in a wrong county, and the very merits of the case might 
depend upon the venue ; but not so here, because this is merely matter 
of practice. How is a Court of Error to know whether a writ should lie 
four days or six days in the sheriff's office ? Mere practice is certainly 
not pleadable. 

Judgment for the plaintiff on demurrer. 



TAPLEY v. BATTINE.— p. 79. 

The Court refused to discharge a prisoner in execution for debt, claiming privilege from 
arrest, on the ground that he was one of the gentlemen of the King's Privy Chamber, 
it appearing that the defendant was not a menial servant, had no stated duties to per- 
form, received no fees in virtue of his office, and had no writ of privilege. 



ELSEE v. SMITH (in Error.)— p. 97. 

Falsely, maliciously, and without any probable cause, procuring the warrant of a justice 
to search the premises, and apprehend the person of A., on suspicion of felony, and 
thereby causing his premises to be searched, and his person imprisoned, is properly 
the subject of an action on the case, and not trespass. 

A positive oath that a felony is actually committed, is not necessary to justify a magis- 
trate in granting his warrant to search the premises, and apprehend the person of a 
party suspected of felony ; and though it may be trespass in the magistrate to grant 
an illegal warrant, yet it is case in the person who causes and procures such warrant 
to issue, if it is done maliciously, and without reasonable or probable cause. 

This was a writ of error from the Common Pleas. The declaration 
was in case. The first count alleged u that the plaintiff in error went 
and appeared before a justice of the county of Essex, and falsely, ma- 
liciously, and without any probable cause, made a complaint on oath, 
that he had reason to suspect that several trees, or parts of trees, had 
been stolen from the King's Forest of Hainault, and that they were 
carried to the premises of John Smith, (defendant in error,) carpenter, of 
Ghigwell Row, and were there concealed ; and that he therefore prayed 
a search warrant to examine the premises of him, the said J. S. ; and 
that the plaintiff afterwards falsely, &c, caused and procured the said 
justice to make and grant his warrant in writing, under his hand and 
seal, directed to the constable of Ghigwell, and all other officers of the 
place, whereby, after reciting that the said- John Elsee had made oath 
before the justice that he, the said J. E., had reason to suspect that a 
quantity of oak timber, the property of his majesty, had been recently 
stolen from the King's Forest of Hainault, and that the said timber had 
been carried to, and was concealed on or near the premises of the said 
J. S., the said justice required such constables to search the premises of 
the said J. S., and that they should bring the said timber, if so found, 
before him, the said justice, together with the body of him, the said J. 
S., to be dealt with according to law; and that by virtue and under 
color of the said warrant, and under pretence ef the execution thereof, 
the said defendant, together with one J. W., a constable, proceeded to 
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a certain place, near to the premises of tbe said J. S., and then and 
there the said defendant falsely and maliciously, and without any reason- 
able cause, pointed out to the said constable certain pieces of wood, 
then and there lying and being near to the said premises of the said 
plaintiff, to be oak timber, suspected to be feloniously stolen from the said 
forest of Hainault ; and the said defendant, under color and pretence 
of said warrant, then and there caused and procured the said wood to 
be seized and taken, and kept for the space of twenty-four hours with- 
out any reasonable or probable cause ; .and the said defendant, on the 
same day, wrongfully and unjustly, and without any reasonable or pro- 
bable cause whatsoever, caused and procured the said plaintiff to be ar- 
rested by his body, and imprisoned and kept for the space of twenty- 
four hours, and caused and procured him to be conveyed before the jus- 
tice aforesaid, who, having heard all that the said defendant could say or 
allege touching and concerning the said supposed offence, adjudged and 
determined that the said plaintiff was not guilty of the said supposed 
offence ; and the said defendant had not further prosecuted, but had de- 
serted and abandoned the said eomplaint, and the prosecution was 
wholly ended and determined." The second count was more general, 
alleging, " that the defendant, without any reasonable or probable cause 
whatsoever, charged the plaintiff with a certain offence punishable by 
law, to wit, that several trees, or parts of trees, severed from the ground, 
had been feloniously stolen, and that the said plaintiff was guilty of such 
felony, and upon such charge falsely, &c, caused hira*to be imprisoned 
for twenty-four hours." The defendant pleaded Not Guilty ; and there 
was a general verdict and judgment for the plaintiff for 760/. Is. da- 
mages and costs. 

Assignment of errors, 1. That it is alleged in the first count of the 
declaration, that, by the information laid before the justice, the defend- 
ant only prayed a search warrant to examine the premises of the plain- 
tiff, and therefore the defendant is not liable for the imprisonment of the 
plaintiff under the warrant of the justice ; 2. That the cause of action 
in the said first count mentioned, describes too generally the mode 
by which the defendant charged the plaintiff with the supposed offence ; 
3. That the mode by which the plaintiff was discharged or acquitted, is 
not stated in the said count, and no legal determination of the complaint 
against the plaintiff is stated or shown ; 4. That the proper remedy is 
trespass, and not case, for the supposed causes of action mentioned in the 
declaration ; 5. That the complaint alleged in the declaration stated a 
mere suspicion of felony, and not a positive oath of an actual felony 
committed ; and therefore the justice was not warranted in issuing the 
warrant in the said declaration mentioned ; and if not, then trespass was 
the proper form of action, if any was sustainable against the defend- 
ant, &c. 

Ohitty, for the plaintiff in error, cited Leigh v. Webb, 3 Esp. 165. 
Tempest v. Chamber, 1 Stark. 7. 24 Geo. 2, c. 44, s. 6. Morgan v. 
Hughes, 2 T. R. 225. 2 Hale P. C. 149, 150, and 118. Entick v. 
Carrington, 2 Wils. 291. 11 Hargr. St. Tr. 213. 22 Geo. 3, c. 58, 
s. 2. ffill v. Bateman, 2 Stra. 710. 2 Bla. Rep. 345. 3 Wils. 291, 
841, and 868. Playter's ease, 5 Rep. 34. Wyat v. Effington, 1 Stra. 
637. Bertie v. Pickering \ 4 Burr. 2455. Pickney v. Rutland, 2 Saund. 
379, and Jose v. Mills, 2 Ld. Raym. 890. 
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Walford, contra, was stopped by the Court. 

Abbott, 0* J. I am of opinion that the judgment in this case ought 
to be affirmed^ Looking to the whole declaration, the inducement, and 
the matters charged in the conclusion, it appears to me to be very mani- 
fest that the plaintiff does not seek damages for the taking of his goods, 
but he seeks damages for the injury done to his reputation and the im- 
prisonment of his person ; and therefore I think the verdict was correctly 
taken. That disposes of the objection as to the verdict. As to the other, 
which is the material objection in this case, namely, that this should have 
been an action of trespass, and not of case ; that is founded on the sup- 
position that the warrant, which the magistrate issued for searching the 
premises and apprehending the person of the plaintiff, was illegal. Now, 
if the warrant be not illegal and void in its form, and be founded on the 
matter laid before the justice, and as he, as a justice of the peace, had 
authority to grant such a warrant, then the present action is proper in its 
form — for falsely and maliciously causing the magistrate to grant a war- 
rant to do the act complained of. When the matter was laid before the 
justice, he might lawfully and in the due exercise of his authority grant 
the warrant prayed. What is the charge laid before him ? " That he, the 
said John Elsee, had reason to suspect that several trees, or parts of trees, 
had been stolen from the King's forest of Hainault, and that they were car- 
ried to the premises of John Smith, carpenter, of Chigwell Row, and were 
there concealed." It has been contended, that this would not justify the 
magistrate in issuing the warrant, which was afterwards issued, because 
there is no perfect allegation that the offence had been committed, but is 
only put as matter of suspicion. It appears to me, on the authorities 
cited, speaking generally of the subject-matter, they do not contradict the 
opinion I have formed. I am of opinion, that upon a representation to a 
magistrate, that a person has reason to suspect that his property has been 
stolen, or is concealed in a certain place, the magistrate may lawfully 
issue his warrant to search the place, and to bring the occupier or owner 
before him. It need not be a positive and direct averment upon oath 
that the goods are stolen, in order to justify the magistrate in granting 
his warrant. There are many cases in which a cautious man might not 
choose to swear that his property is stolen ; nevertheless he might have 
great reason to suspect a particular party, and the magistrate would be 
well warranted in granting his search warrant. Suppose the case of a 
horse, which has been lost by its owner, and it is found in the possession 
of another person ; the owner in that case might not like to take upon 
himself to swear that the horse has been stolen ; for it may have strayed ; 
bat when he finds his horse is concealed in the stable of another person, 
he may very naturally conclude that it must be stolen, from the circum- 
stance of the concealment ; and therefore he may very conscientiously swear 
that he suspects it to have been stolen. If, under such circumstances, the 
magistrate is not authorized in issuing his search warrant, it might happen 
in many cases that felonies would go undetected. Therefore, it appears 
to me, that upon such information the justice has authority to issue his 
search warrant ; and, if it is wrongfully issued, the party who causes it 
to be issued must make reparation to the person injured. It being al- 
leged in this declaration that the defendant falsely and maliciously made 
a charge against the plaintiff, and caused and procured a warrant to be 
issued, whereby the plaintiff is apprehended and unjustly imprisoned, it 
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seems to me that the action is properly framed in case, and ought not 
to he trespass. 

Bayley, J. I am of the same opinion. If a party acts himself in 
apprehending another, he may be liable in trespass ; but if he falsely and 
maliciously, and without any probable cause, puts the law in motion, 
that is properly the subject of an action on the case. With that all the 
authorities agree. The allegation in this case is no more than that the 
defendant did falsely and maliciously, and without probable cause, put 
the law in motion against the plaintiff. It is alleged, that he made a 
complaint before the magistrate, in which he stated he had reason to sus- 
pect that several trees and parts of trees had been stolen from the King's 
forest, and concealed on the premises of the plaintiff, and that he falsely 
and maliciously caused and procured the magistrate to issue this particular 
warrant; which warrant states that the goods were suspected to be car* 
ried to, and were concealed on or near the premises of the plaintiff. The 
warrant is so framed in order to meet the possible case, that if the trees 
had been originally carried to the premises, they would be removed to 
some place near them, so as to be convenient within the reach of the 
party who originally concealed them. Now, if the defendant falsely and 
maliciously procured the warrant to be made out, he caused and procured 
it to be made out in the way alleged. There is no positive allegation 
that the property had been stolen, nor need there be any, to justify the 
warrant ; for I take it to be quite clear, that it is not essential, in order 
to give the magistrate jurisdiction, that the party should take upon himself 
absolutely to swear that a felony is committed ; but if he states that he 
has just cause to suspect a particular person, and upon that representation 
a warrant is improperly granted, that forms the foundation of an action in 
case ; and it does not lie in the mouth of the party so acting to say that 
the warrant is improperly granted. He makes the charge, and he prevails 
upon the justice to issue his warrant ; and, upon that warrant being issued, 
he has no right to say, " I am not liable for the consequences ; because, 
true it is, I caused and procured the justice to issue his warrant, but the 
charge was not sufficient to authorize the justice to do what I required 
him." I think that affords him no ground of defence. I am of opinion 
also that there is nothing in the other objections. This is the case of a 
person maliciously and without probable cause putting the law into motion ; 
and as that is the proper subject of an action on the case, I think there 
is no error on this record. 

Holroyd, J. I think there is no error, in this case, and that the judg- 
ment ought to be affirmed. The action is for a malicious prosecution, 
in consequence of which a warrant issues. If the warrant issued without 
due authority on the part of the magistrate, that would be trespass in 
the magistrate ; but it by no means follows that it is trespass in the party, 
whd, by laying the information before the magistrate, is the cause or in- 
strument on which the magistrate acts in granting his warrant. He 
lays a statement before the magistrate of suspicion of the goods being 
stolen, and that they were carried to the premises of the plaintiff and 
there concealed, and he prays a search warrant to examine the plaintiff's 
premises. He does not, from any thing that appears on the face of the 
declaration, pray this specific remedy by warrant for the apprehension 
of the plaintiff. Now, if the declaration had stated that the defendant 
had gone before the magistrate and prayed for a search warrant on a 
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specific charge of felony, then there might have been some color for 
arguing that the declaration ought to have been in trespass. It is said 
that the granting the warrant is the act of the magistrate, and that, if 
any action lies, it is trespass against him, and that the party who made 
the representation upon which the magistrate acted is not liable. I think 
otherwise. The defendant is answerable in case, for falsely and mali- 
ciously, and without probable cause, making such a representation to the 
magistrate as induces him to grant his warrant. If the warrant was 
illegal, and the defendant himself went with the officer to execute it, that 
might make him a guilty trespasser ; but it does not appear to me that 
there was any thing illegal in the warrant itself. There is nothing in 
this declaration which will make him a trespasser, although he was present 
when the warrant was executed. It is only that he caused and procured 
the warrant to be executed, which would be the case, supposing he had, 
by the means alleged, caused and procured the warrant to be executed. 
On this ground, therefore, I think there is no error. I concur with the 
rest of the Court in thinking that there is nothing in the objection as to 
the mode in which the verdict was taken. 
Best, J., was of the same opinion. 

Judgment affirmed. 



In the Matter of GELLEBRAND, Gent., one, &c— p. 121. 

Whether the affirmation of a Quaker is admissible to call upon an attorney of this Court 
to answer the matters of an affidavit. 



DUNCAN v. HILL.— p. 126. 

In this Court, as in C. P., a member of the House of Commons cannot be allowed to jus- 
tify as bail, not being liable to the ordinary process of .the Court. 



The KING v. DOLBY.— p. 145. 

Where, upon a challenge to the array for unindifferency in the sheriff, the jury p*nel was 
quashed : field, that the proper course to obtain a trial of the cause, is to direct new 
jury process to the coroners of the county, at the instance of the prosecutor, but not 
without applying to the Court specially for that purpose. 



The KING v. The MAYOR and JURATS of HASTINGS.— p. 148. 

If there are words of permission in a charter to do an act which is clearly for the public 
benefit, they are obligatory ; therefore where a charter declared that the mayor and 
jurats of an ancient town might hold a court of record for the holding of pleas, but 
which had been long disused, the Court granted a mandamus to compel such courts to 
be held at the instance of an inhabitant of the town, though he was not a corporator. 

Cotjbthope bad obtained a rule calling on the Mayor and Jurats of tbe 
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town and borough of Hastings, being within one of the Cinque Porte, 
to show cause why a mandamus should not issue to compel them to hold 
a Court of Record for the recovery of debts, within the said town and 
borough, pursuant to the terms of the charter of incorporation. 

F. Pollock now showed cause against the rule. The defendants had 
no objection to hold the court, if by law they were bound to do so ; but, 
as it appeared to them that no possible utility would result from it, and as 
it would be productive of much inconvenience, they wished to have the 
opinion of the Court upon the subject. The relator in this case was an 
attorney, who had, some time since, called upon the defendants to admit 
him as an attorney of the Court of Record in the borough, and to issue 
process for the arrest of a debtor, which they refused ; and he was not 
joined in the present application by any of the inhabitants of the town, or 
by any member of the corporation. Upon the relator's first application, 
the town clerk proceeded to search the records of the borough, and found 
that no court had been held there since the year 1770 ; and upon further 
inquiry he learnt that no such court had been held in any other of the 
Cinque Ports during the memory of any living person. The words of the 
charter are, " that the Mayor and Jurats of every ancient town belonging 
to the Cinque Ports might for the future hereafter have and hold, and 
have power to have and hold, at some convenient place, one court of 
record ; and that the same Mayor and Jurats, and their successors, re- 
spectively, might and should have, in any of the said courts, severally and 
respectively, more fully and firmly than formerly, authority by that char- 
ter to hear and determine, &c. ; and the said Mayor and Jurats should, 
upon all pleas, actions, complaints, &c, have power to compel appearance 
by summons, &c." So that the charter only empowers the holding of the 
court, but does not enjoin it. Under these circumstances, and consider- 
ing the long disuse which had prevailed, this rule must be discharged. 

Courthope, contra, was stopped. 

Per Curiam. Words of permission in an act of parliament, if tend- 
ing to promote the public benefit, are always held to be compulsory. 
If there exist any good reasons for not holding the court, they may be 
returned to the mandamus ; but if there are no such reasons, the interests 
of the inhabitants must be respected. s The court was, evidently, intended 
for their benefit, and is likely to promote their benefit, and it would be 
great injustice to narrow their privileges by discharging this rule. We 
are all of opinion that the inhabitants of this port have an interest in the 
holding of this court ; and, although the relator in this case is not a cor- 
porator, yet we think the corporation ought to hold the court for the 
benefit of the inhabitants ; for it is clear they have power so to do under 
the charter. It may be of great benefit to the inhabitants that there should 
be a jurisdiction conducted according to the ancient common law of the 
country. It is by the disuse of so many of these courts, that the legis- 
lature have found it necessary to institute new modes for the recovery of 
debts, not so well known in the ancient constitution. 

Rule absolute. 



WATERS v. JOYCE.— p. 150. 

Affidavit to hold to bail, " that E. J. is justly and truly indebted to this affirmant in the 
sum of 83*., being the amount due to this affirmant from the said G. P. £. J., for his 
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subscription as member of a certain reading club, according to the roles and regula- 
tions of the same," is bad in form as well as substance. A defendant cannot be held 
to bail for the amount of a debt which may arise from the breach of an agreement. 

This was a rule calling on the plaintiff to show cause why the defend- 
ant should not be discharged out of custody on filing common bail. The 
ground of the motion was a defect in the affidavit to hold to bail. The 
affidavit was made by a Quaker, stating, " that Edward Joyce is justly 
and truly indebted to this affirmant in the sum of 33Z., being the amount 
due to this affirmant from the said George Page Edward Joyce for his 
subscription as a member of a certain reading club, according to the rules 
and regulations of the said club." 

Alder son showed cause, and contended that the affidavit was sufficient 
in form, and that the name George Page might be rejected, as surplus- 
age, there being sufficient certainty, in the previous part of the affidavit, 
that the defendant, Edward Joyce, was the only person indebted to the 
plaintiff. The introduction of the other name was evidently a clerical 
error, and was perfectly insensible. 

Marryatt, contra, was stopped by the Court. 

Per Curiam. This affidavit is clearly bad in substance, as well as in 
form. The latter part of the affidavit is the most material with respect 
to the certainty of the party supposed to be indebted, and there the de- 
fendant is described by four names, which is evidently a misdescription, 
or may raise an inference that another person is jointly indebted with 
him to the plaintiff, and therefore is bad in form. But the objection in 
point of substance is still stronger, inasmuch as the affidavit states that 
the debt arises in respect of the defendant's subscription as member of a 
certain reading club. Now, at most, this is a mere engagement that he 
will pay ; but the breach of that engagement does not, in itself, entitle 
the plaintiff to arrest the party and hold him to bail. The debt may arise 
out of a special undertaking, and, therefore, the affidavit is clearly bad in 
substance. 

Rule absolute. 



Ex parte THOMAS WHITE and THOMAS GIBBS.— p. 151. 

By statute 57 Geo. 8, c. 87, 8. 6, persons liable to be arrested under the acts for the pre- 
vention of smuggling, and who are fit and able to serve on board a King's ship, shall 
be taken before a justice, and upon due proof be committed further to answer, &c, 
and after being so committed, the jailer in whose custody they are kept, is authorized 
on the order of the commissioners of customs or excise, respectively, to convey them on 
board a ship of war, in order to their being impressed. Where persons were impressed 
under the authority of this act, by virtue of an order signed by only four commissioners 
of customs out of the nine nominated and appointed by the King's patent : Held, that 
snch order was valid and effectual, it appearing by the patent that four of the com- 
missioners might act for the whole body, and therefore the Court refused to discharge 
the prisoners out of custody. 



PRINGLB v. MABSACK.— p. 155. 

Affidavit that the defendant is advised and believes he has a good defence to the action, 
▼ill Dot satisfy the condition of a rule which requires him to swear to a good defence 
"on the merits." 
VOL. XVI. 4 
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The KING v. JAMES ROGEES.— p. 156. 

By statute 1 & 2 Geo. 4, c. 118, s. 49, the penalties imposed by the same are directed 
to be distributed, one half to the receiver therein mentioned, and the other, to such 
persons as the convicting justices shall direct, and it gives no appeal to the Sessions. 
Where a prisoner was committed under a warrant of execution (which recited that he 
had been convicted) for two months, or until he paid a penalty of 5/., for an offence 
under the 83d sec. of the act, without stating how the penalty was to be distributed 
and to whom paid ; the Court refused to discharge him out of custody for this ob- 
jection, holding, that the warrant did not require the same certainty as a conviction, 
and that they were bound to presume there had been a legal conviction to found the 
warrant 



MACKENZIE v. HUDSON.— p. 159. 

On motion to postpone a trial, upon an affidavit suggesting the absence of the copy of a 
judicial document in the West Indies, material and necessary on the trial of the cause, 
the Court would not try the admissibility of the evidence, where it was objected that 
when it arrived it could not be admitted, but postponed the trial until the document 
should arrive. 

Claridge, on a former day, had obtained a rule nisi to postpone the 
trial of this cause until the sittings after next Michaelmas term, on an 
affidavit that the defendant could not safely proceed to trial without the 
copy of a judgment of one of the courts at Demarara, and that it was 
material and necessary to the defendant's case, to procure some person 
from the West Indies to attend with the copy. 

Penman showed cause against the rule, and contended that this was 
no ground for postponing the trial, unless it could be shown that the 
document in question would be admissible in evidence when it arrived. 
It had been decided in Appleton v^Lord Braybrook, 2 Stark. 6, that 
the copy of a foreign judgment was not sufficient ; and, therefore, the 
Court would not, upon the suggestion of the necessity of this piece of 
documentary evidence, put off the trial. 

Sed per Curiam. In Appleton ▼. Lord Braylrook, the plaintiffs pro- 
fessed to give in evidence an exemplified copy of the judgment ; but 
they were not able to prove the hand-writing of the officer of the court, 
and, therefore, the proof was defective. We cannot, however, now de- 
cide whether or not the document in question will be admissible when it 
arrives. The absence of such a document is equivalent to the absence 
of a witness ; and a like objection might be urged to the competency of 
a witness, but we could not try his competency upon affidavit. Iliere 
is, therefore, sufficient ground made out for postponing the trial. 

Rule absolute. 



The KING v. The SHERIFFS of LONDON, in a Cause of MARSH 
v, RUSSELL.— p. 163. 

In general the demand of a plea is a waiver of the justification of bail ; but, after the 
time for putting in and justifying bail had expired, (one of the bail having been re- 
jected,) and time was given to add and justify another bail without prejudice to the 
plaintiff in his proceedings, and in the interval he demanded a plea : Held, that an 
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attachment against the sheriff for not bringing in the body was regular, *the added bail 
not baring justified within the time for which indulgence was given ; and held, that 
the proceedings towards the attachment, though late, were regular against the new 
sheriff, notwithstanding the original process was executed by the old sheriff. 

This was a rule nisi for setting aside an attachment against the sher- 
iffs of London for irregularity, with costs. The action was brought 
upon a bill of exchange. The defendant was arrested in Trinity vaca- 
tion, and gave a bail-bond to the sheriffs* Notice of justifying bail was 
given for the 16th of November. One of the bail justified on that day, 
and the learned judge who presided in the Bail Court, gave further time 
to add and justify another bail on the 20th of November, the plaintiff to 
be in the same situation in which he would have been by the rules and 
practice of the court, if the bail had been perfected on the 16th, and a 
rule to that effect was drawn up accordingly. Between the 16th and 
the 20th of November, the plaintiff demanded a plea, and the added bail, 
of whom notice had been given, not having justified pursuant to the no- 
tice for the 20th, the plaintiff, on the 28th of November, attached the 
sheriffs. The irregularity complained of was, that the attachment ought 
not to have issued, because the. demand of a plea was a waiver of the 
justification of bail. 

Abraham now showed cause against the rule, and contended that the 
demand of a plea was no waiver of the justification of bail under these 
circumstances ; for, by the terms of the rule for the allowance of further 
time to add and justify another bail, it was expressly stipulated that the 
plaintiff should be in the same situation as he would be by the course 
and practice of the Court, if both bail had justified on the 16th of No- 
vember. Therefore, the demand of a plea was perfectly regular, and 
the added bail not having justified on the 20th, the sheriff was properly 
attached. 

Bollandj contra, who appeared for the sheriff, said, it had been ruled, 
over and over again, that a demand of plea was a waiver of the justifica- 
tion of bail ; and, as there did not appear to be any thing to take this 
case out of the general rule, the attachment had been issued irregularly. 
But, at aU events, the proceedings against the sheriff were too lata 
The writ issued on the 13th of January, 1821, returnable on the 3d of 
November ; that writ might have been served on the 6th, but was not, 
in fact, served until the 10th ; then the rule to bring in- the bodv might 
have been served on the 12th, but was not served until the 16th ; an^ 
when served, it was upon the present, instead of the late, sheriffs ; st 
that four days, of which the plaintiff might have availed himself, were 
lost On the 17th the plaintiff demanded a plea, and no subsequent steps 
were taken until the 26th of January, whereas the plaintiff might have 
moved for an attachment on the 19th of November. By these dilatory 
proceedings the sheriff was prevented from rendering the defendant or 
putting in bail above ; therefore the remedy against the sheriff is gone. 

Abbott, C. J. I quite agree with the general rule, that the demand 
of a plea is a waiver of the justification of bail, but this case affords an 
exception to that rule ; for here is an order by which indulgence is given 
to the defendant to add and justify another bail, on a subsequent day to 
that on which he was bound to perfect his bail. By that indulgence the 
plaintiff was placed in a different situation from that in which he would 
We been by the riCes and practice of the court ; but in order to prevent 
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any injusti6e that might have been done to him by such proceedings, a 
condition was attached to the rule, by which the plaintiff was to be placed 
in the same situation as if both bail had justified on the first day for which 
notice was given. If both bail had then justified, the plaintiff might have 
demanded his plea on the following day ; but, by the rule, as he was to 
be in the same situation as if both had then justified, he does demand 
his plea. He would not be in the same situation but for the rule, if he 
was obliged to delay his proceedings until the subsequent justification of 
the bail. It seems to me, therefore, that the demand of a plea is not a 
waiver of the justification under the special circumstances of this case, 
and the terms of this order. Then, as to the delay, the statute says, that 
the sheriff shall have six months before he shall be called upon to return 
the writ. It is said that the attachment was served upon the new sheriff 
instead of the old one. True it is, the plaintiffs afterwards discover their 
error, but I cannot say that the delay in this case is such as shall deprive 
them of the benefit of their attachment. It is the duty of the sheriff to 
take care that he has good and sufficient bail, and if he has not it is his 
own fault. 

The rest of the Court concurred. 

Rule discharged. 



MUTCHINSON v. ALLCOCK and Another, Executors.— p. 165. 

Where the Master, on the taxation of costs, for not proceeding to trial pursuant to notice, 
disallowed the expenses of a witness brought up from Newcastle-upon-Tyne to London, 
to give evidence by comparison of hand-writing in a cause where the defence was for- 
gery, the Court ordered the Master to review his taxation ; holding, that upon a nice 
question whether the evidence were or were not admissible, the expenses of the witness 
ought not to hare been disallowed. 



The KING v. MARRIOTT and Another, Esquires.— p. 166. 

The Court will not direct in what manner justices shall make their return to a manda- 
mus, but if the return made to a mandamus, be insufficient to raise the question intended 
to be agitated, the Court will, at the instance of the party interested, make a rule giv- 
ing the justices liberty to amend in the manner required, if they shall be so minded. 

This was a rule calling upon two justices of Yorkshire, to show cause 
why they should not amend their return to a mandamus issued from this 
Court, commanding them to compel certain persons to perform statute 
duty in the township in which their lands were situated, who had claimed 
exemption by virtue of a local act of parliament. The justices, in their 
return, had set forth certain clauses of the act of parliament under which 
the exemption was claimed, but had omitted to state a fact which the pros- 
ecutors considered material to raise the question arising upon the statute. 

Coltman now showed cause against the rule, and contended that this 
was an application which the Court could not entertain ; because it was, 
in effect, directing the justices in what manner they should make their 
return, which was contrary to all principle. The magistrates themselves 
might apply to the Court for leave to amend their return, if they had 
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made any omission by mistake, or otherwise ; but this application did not 
come from them ; it came from the party interested in the question. The 
magistrates must be left to their own discretion in what manner they will 
make their return. The application should, at least, have been made with 
the concurrence of the magistrates, but they ought not to be compelled 
to shape their return in order to suit the views of an interested party. 

Scarlett, contra, was stopped by the Court. 

Per Curiam. We agree that we cannot oblige the justices to make 
their return in a particular manner, but it is suggested that the return in 
its present form will not raise the question upon which the parties wish 
to have the opinion of the Court. The rule calls upon the justices to show 
cause why the return to the writ of mandamus should not be amended. 
It certainly cannot be made absolute in those terms, but we can vary the 
rule, by ordering that the justices may be at liberty to amend the return 
if they should see fit, so as not to make it compulsory upon them. 

Rule absolute, in the terms suggested by the Court. 



VANSANDAU, Gent., one, &c, v. BURT, Gent., one, &c— p. 168. 

A defendant, being sued by bill as an attorney of this Court, pleaded by an attorney who 
had not filed any warrant to defend, and on motion to stay the proceedings in the ac- 
tion, (in which the plaintiff was nonsuited,) plaintiff undertaking to set off the defend- 
ant's coats against a judgment debt due from him to the plaintiff: Held, that the 
defendant's attorney or agent had no lien upon the costs for his own costs in defending 
the suit. 

This was a rule calling on the defendant to show cause why all pro- 
ceedings in this action should not be stayed, the plaintiff consenting to 
allow the defendant's costs in this cause to be set off against the debt due 
from the defendant to the plaintiff, upon a certain judgment of Hilary 
term, 1818, entered as of record in this Court. 

The circumstances under which this motion was made were these : — 
In 1818, the plaintiff obtained judgment against the defendant in this 
Court for a debt amounting to 3000Z. and upwards, which remains out- 
standing and unsatisfied. The present action was commenced in Michael- 
mas term of the same year, the plaintiff suing the defendant by bill as 
one of the attorneys of the Court, to which the defendant pleaded by 
John Guy, his attorney, but no common bail was filed by or for the de- 
fendant, neither did Mr. Guy file the 5*. warrant required by the prac- 
tice of the Court, to enable him to defend for the defendant. The cause 
came on to be tried at the sittings after Hilary term, 1819, when a ver- 
dict was found for the plaintiff, subject to the opinion of the Court upon 
a case reserved, which was argued in last Michaelmas term,. when the 
postea was ordered to be delivered to the defendant, and a nonsuit en- 
tered. [Vide 5 Barn. & Aid. 42.] The defendant's costs of this action 
were taxed at 80Z. and upwards, and in order to prevent execution being 
taken out for that sum, the plaintiff now applied to stay the proceedings, 
undertaking to set off the costs against the amount of the judgment debt 
due to him from the defendant, as above-mentioned. 

Bayly now showed cause against the rule on behalf of Mr. Guy, the 
attorney or agent of the defendant, and contended, that the rule could 
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only be made absolute subject to the lien of Mr. Guy for his costs in der 
fending the suit. He cited Wynne v. Wynne, 1 Wils. 35 ; Dyke v. 
Sweeting, ib. 181 ; and Noke v. Caldecott, 1 Stra. 526. — It was sworn 
that the defendant was not in fact an attorney at the time the suit com- 
menced, not having taken out his certificate for a considerable period of 
time before. 

Scarlett, contra. 

Abbott, C. J. The defendant is sued as an attorney, and for any 
thing that appears to the contrary, he is an attorney of the Court. That 
being the case, it seems to me that we ought to give effect to this applica- 
tion, by allowing the plaintiff to set off the costs of this action against the 
judgment obtained against the defendant in 1818. The appearance of the 
person who resists this motion, as the agent of the defendant, will not 
make him his attorney. If he is not the attorney in the cause, he has 
no lien upon the costs. To give him the effect of what is contended for, 
he must show that he is the attorney, and that he had filed a warrant to 
defend as attorney. The cases cited are perfectly distinguishable from 
this, because in those the question arose upon writs of error. I think 
this rule ought to be made absolute* 

Batley, J. An attorney has a lien for his costs upon the sum re- 
covered by his client, but it is not so clear that that privilege extends to 
agents. In this case Mr. Guy is at most no more than the agent ; he 
certainly is not the attorney in the cause, and therefore this application is 
well founded. 

Best, J.,(a) concurred. 

Rule absolute.(J) 

(a\ Holroyd, J., was absent at chambers. 

lb) Vide Brown t. Sage*, 4 Taunt 320. Randall T. Fuller, 6 T. B. 456. Pyue t. 
Erie, 8 T. B. 407, and Rtid v. D upper, 6T.R. 861. 



GABELL v. SHAW.— p. 171. 

Where a declaration contained, besides the usual money counts, the indebitatus and 
quantum meruit counts for work and labour as an attorney, and two similar counts for 
work and labour generally, the Court referred it to the Master to strike out the latter 
for superfluity, before the issue was made up. 



UPTON v. MACKENZIE.— p. 172. 

Service of the copy of a writ of latitat at eleven o'clock at night is regular, and not 
within the rule of Court, Mic. 41 Geo. 8. 



DOE, on the demise of BEAUMONT, v. ARMITAGE.— p. 178. 

Plaintiff in ejectment permitted to amend his declaration on payment of costs, by adding 
a new count on another demise, after three terms had elapsed, and the roll had been 
made up and carried in. 
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COPE r. HOLT.— p. 180. 

Th* plaintiff, baring given a peremptory undertaking to try at a given sittings, had set 
down his cause in the paper for those sittings, (there being no prospect of the cause 
being then tried,) but omitted to carry the record into the Marshal's office : Held, that 
the defendant was not entitled to judgment as in case of a nonsuit for not proceeding 
to trial pursuant to the plaintiff's peremptory undertaking, as the latter was not bound 
to carry in the record. 



SLOMAN v. GREGORY.— p. 181. 

Where a writ of scire facias had irregularly issued, to which an appearance was entered, 
and the plaintiff having delivered a declaration, to which a plea was filed, pending a 
motion to set aside the writ : Held, that the defendant's plea was a waiver of the 
irregularity. 



SWIFT v. BOTTOM.-?. 188. 

Judgment for plaintiff in error from an inferior Court, and that it might be referred to 
the Master to tax the plaintiff his costs, where the defendant had not joined in error 
in compliance with the usual side-bar rule, can only be obtained on motion nisi. 



FREEMAN v. GARDEN.— p. 184. 

Where a plaintiff in error was also the plaintiff below : Held, that he was not required 
to give bail in error, and. that the case was not within the stat. 8 Jac. 1, c. 8 ; and 
having given bail by mistake, the bail were exonerated. 

The plaintiff having brought a writ of error upon a judgment in the 
Common Pleas in an action in which he was also the plaintiff, had pnt 
in bail in error by mistake, and a role having been obtained for dis- 
charging the recognizances of his bail, on the ground that being plaintiff 
both above and below, bail was not necessary, 

Abraham showed cause, and contended that the plaintiff in error, 
though in fact the plaintiff below, was to be considered as standing in 
the same situation as a defendant below, who had brought a writ of error 
and became plaintiff in error. He referred to Cane v. Bowles, 4 Mod. 
8; Baring v. Christie, 5 East, 545 ; Golding v. Bias, 10 East, 2; and 
insisted that the stat. 3 Jac. 1, c. 8, made perpetual by 8 Gar. 1, c. 4, s. 
4, and 16 & 17 Car. 2, c. 8, warranted his argument. 

Chitty, contra, was stopped by the Court. 

Abbott, C. J. It is quite manifest, from the language of the stat. 8 
Jac. 1, c. 8, that the case of a defendant below, becoming plaintiff above 
in a writ of error, is the only case contemplated in which bail is required. 
A person who is plaintiff both below and above need not give bail in error. 

The rest of the Court concurred. 

Rule absolute. 
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RUNDELL v. CHAMPNEYS.— p. 186. 

Where plaintiff lodged a detainer against defendant in custody on the 21st January, by 
filing a declaration, and delivering a copy entitled of Michaelmas term, and at the 
same time demanded a plea ; and on the 23d of January, entered a rule to plead, and 
on the 28th signed judgment as for want o{ a plea : Held, that the judgment was 
regularly signed. 



CASES 

ARGUED AND DETERMINED 
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COURT OF KING'S BENCH, 

X* 

EASTER TERM, 
la the Second and Third Years of the Reign of Geoboe IV. — 1822. 



COOMBE v. SANSOM.— p. 201. 

After a plaintiff had recovered damages on a writ of inquiry in trover, for the conversion 
of his title deeds, the Court permitted satisfaction of the damages to be entered on 
the roll, upon the terms of the defendant delivering up the deeds and paying all the 
costs, as between attorney and client, incurred by the plaintiff in the cause, and sub- 
mitting to other terms, placing the plaintiff in as good a situation as he was in before 
cause of action. 

The defendant having possession of an estate belonging to the plain- 
tiff, and also the title deeds thereof, and refusing to deliver the possession 
of the estate or to give up the deeds, the plaintiff recovered the former 
with costs in an ejectment, and obtained 25007. damages on a writ of 
inquiry in trover for the deeds. The defendant had brought a writ of 
error m Parliament in the ejectment cause, but afterwards non-prossed 
that writ, restored the possession of the estate, and paid the usual taxed 
costs of the ejectment, and also the damages and taxed costs in ap action 
brought against him for mesne profits, and offered to give up the deeds 
in question and pay the costs in the action of trover, which the plaintiff 
refused to accept, in consequence of the defendant's having previously 
made and broken an agreement to compromise the action of trover on 
delivering up the deeds and paying costs, as between attorney and client. 
Whereupon, 

Patterson, last term, obtained a rule to show cause why, upon deliver- 
ing up the deeds and payment of costs, satisfaction should not be entered 
on the roll, of the damages recovered in trover. 

Denman and E. Lawes now opposed this rule, on the ground, that 
the Court had no jurisdiction to make it absolute without the consent of 
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the plaintiff; and that, at all events, the plaintiff was entitled to have 
not only the deeds delivered up on oath upon a reference to some com- 
petent arbitrator, but also costs as between attorney and client of this 
cause, of the ejectment, of the writ of error, of this rule, and of the 
reference; but they said they had no instructions to consent to a 
reference. 

The Court said, the plaintiff's counsel might and ought to act on their 
own discretion in that respect ; but a Court of Equity would certainly 
relieve the defendant against the damages recovered in trover on a full 
indemnity to the plaintiff. The defendant came to the Court in mercy, 
in order to relieve himself from the payment of a large sum of money, 
and it was but reasonable that he should submit to the terms suggested 
by the plaintiff's counsel. 

Rule absolute, on the terms suggested. 



NEWMAN v, FLETCHER. — p. 202. 

Any five or more trustees, under a turnpike act, being authorized to make turnpikes, 
with such suitable out-buildings and conveniences as they thought necessary on the 
intended line of road, the owner of the soil next adjoining a toll-house, (erected in 
pursuance of the act,) contracted with one of the trustees on behalf of the rest to sink 
a weU for the convenience of the toll-house, the expense to be borne by each party 
equally : Held, that the sinking of the well was within the scope and authority of the 
trustees ; that the contract entered into by one of them on behalf of the rest was 
valid ; that the action to recover a moiety of the expense of the well was weU brought 
in the name of the clerk of the trustees ; and that the consent of the trustees through 
the medium of one, that the well should be sunk, was a good consideration to support 
the action. 



GIBSON v. COUKTHOPE and Others.— p. 205. 

Assignees of a bankrupt having in a broken quarter entered into possession of land which 
the latter had agreed to take upon a building lease, upon the terms of paying the rent 
half-yearly : Held, that use and occupation would lie against them for the whole 
year, though they had not occupied during all the time. 

This was an action for the use and occupation of certain lands and 
premises, with the appurtenances, situate in the county of Surrey. At 
the trial before Graham, B., at the last assizes for the county of Surrey, 
the jplaintiff had a verdict for 447Z. 19*. 6d. 

Qurney now moved for a rule to show cause, why the damages should 
not be reduced, by deducting one fourth of their amount. The plaintiff 
was the ground landlord of the premises in question, which, by two agree- 
ments, had been demised to one Philip Mathews, who, during the time 
of his occupation, became a bankrupt. The commission was taken out 
on the 26th December, 1820. On the 17th February, 1821, the defend- 
ants were chosen his assignees. On the 7th March following, at a meet- 
ing of creditors, it was resolved, that the assignees should take to one of 
the agreements which had been entered into by the bankrupt, for the 
premises in question, which consisted of a piece of land situate on the 
south side of Waterloo Bridge, taken by the bankrupt at the rent of 4471. 

vol. xvl 5 
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19*. 6dL, payable half-yearly, for the purpose of building. In pursuance 
of the resolution, the defendants took possession of the land and occupied 
it by sticking up a board for the purpose of letting the same. The action 
was brought for a whole year's rent from Christmas, 1820, to Christinas, 
1821. The question was, whether the defendants were liable for the 
whole year's rent, or only from the day on which they took possession of 
and occupied the land. The learned counsel contended, that the de- 
fendants could only be liable for use and occupation for the time they 
actually occupied, and could not be liable for the broken quarter when 
they took possession. Had this been an action of covenant, instead of 
assumpsit for use and occupation, and the rent had been reserved quar- 
terly, and the assignees had taken possession only in the middle of a 
quarter, then it must be admitted that they would be liable for the whole 
rent ; but as their occupation did not commence until the 7th of March, 
they could not be liable for the by-gone portion of the quarter. 

Abbott, C. J. I think the assignees are liable for the whole year's 
rent. They take to the bankrupt's contract with all its liabilities, and, 
therefore, they 'stand precisely in the same situation in which he would 
have been had he not become bankrupt. It is not necessary there should 
be an occupation in fact to sustain the action for use and occupation. 
Many instances have occurred, where a person being in the occupation 
has quitted before his time, and has been sued in an action for use and 
occupation for the quarter or half year, as the case may be, though there 
has been no occupation for the whole period. I am clearly of opinion, 
therefore, that this action is maintainable. 

Bayley, J. I am of the same opinion. The plaintiff can prove no- 
thing against the bankrupt under the commission, and, therefore, he is 
driven to this remedy to recover the rent. If the defendants use and 
occupy this land upon the terms and subject to the agreements between 
the landlord and the person whom they represent, they are clearly liable 
in an action to pay all that he would be liable to pay. 

Best. J. (a) The defendants take to the estate of the bankrupt with 
all its liabilities, and as they have it as he would have it, they are liable 
upon his engagements. 

Rule refused* 

(a) ffolroyd, J., was absent 



LAMBOURNE v. CORK. — p. 211. 

Defendant having given plaintiff a promissory note for 402. in consideration that he 
would withdraw an execution upon premises of the defendant, the plaintiff executed 
a general release of all suits, which, after reciting the agreement to withdraw the 
execution, &c, proceeded — " Witnesseth, that in pursuance of the said agreement, 
and in consideration of the said sum of 40/. being now bo paid, as hereinbefore is men- 
tioned, &c." Held, in an action on the promissory note, which had been dishonored, 
that the release was no bar to the suit 

Assumpsit by the payee against the maker of a promissory note for 
40J., at two months' date. The cause was tried at the London sittings 
after last Hilary term, before Abbott, C. J., when a verdict was entered 
for the plaintiff. 
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The case was this: — The father of the plaintiff was tenant to the de- 
fendant of certain premises, and, becoming embarrassed, an execution 
was put in by his son, the present plaintiff, to whom he was indebted. 
Upon this the defendant applied to the plaintiff, and a verbal agreement 
was entered into between them, which provided that the defendant should 
pay the plaintiff 40/., and that the plaintiff should withdraw his execu- 
tion, and give up possession of the premises to the defendant. Accord 
ingly, the promissory note in question was given, and the possession of 
the premises was surrendered. Before the note became due the plaintiff 
gave the defendant a general release of all actions and suits, in which the 
foregoing agreement was recited, and containing the words following : — 
44 Witnesseth, that in pursuance of the said agreement, and in consider- 
ation of the said sum of 402., being now so paid as hereinbefore is men- 
tioned," ic. The note was dishonored at its maturity, and the present 
action brought upon it, in answer to which the release was put in, but 
the learned Judge directed the jury to find for the plaintiff. 

Puller now moved for a rule to show cause why the verdict should 
not be set aside, and a nonsuit entered, citing Eowntree v. Jacob, 2 
Taunt. 141 ; Co. Litt. sect. 512. 

Abbott, C. £ This deed is very loosely and inaccurately framed ; 
but it does not appear to me to operate as a release for the payment of 
the 40/., which the action was brought to recover. We are bound to 
keep in view the ends of justice, and the plain intention of the parties, 
and we must put such a construction upon the deed as will lead us to 
both those objects. Let us for a moment see what the deed really con- 
tains. It recites the occupation of certain premises by the senior Lam- 
bourne, as tenant to the defendant ; that an execution was put in by the 
junior Lambourae, and that possession was regained by the defendant 
under an agreement to pay 40/. ; but it nowhere recites an actual pay- 
ment of that sum. It is true the deed contains the words "in consider- 
ation of the said sum of 402. now so paid as hereinbefore is mentioned," 
and then proceeds to the release from suit ; but as it in a former part ex- 
pressly recites an agreement to pay, and does not any where recite an 
actual payment, I consider those words to refer not to an actual payment, 
but to an agreement to pay, and to the mode of paying, namely, by the 
promissory note ; which, until it was paid, was only a security, and with- 
out payment of which, and upon the strict construction of the deed con- 
tended for, the plaintiff would become a party to a fraud practised upon 
himself, because he would have given up possession of the premises and 
the benefit of his execution, without any consideration whatever. I think 
this is the fair and equitable construction of the deed, and therefore I am 
of opinion that the verdict for the plaintiff must stand. 

Batlet, J. I think the justice of this case is clearly with the plain- 
tiff. It appears, from the recital in the deed, that on the 11th of April, 
Lambourne, jun. was to receive from the defendant the sum of 40/., and 
that a promissory note was given to him as a security for the payment 
of that sum ; but it nowhere appears that the money was ever actually 
received, .or that the deed itself was in any degree intended to annihilate 
the debt, or to weaken the security for its ultimate liquidation. The 
deed does not recite a payment, but it does an agreement to pay ; for as 
it seems to me the words "now so paid, &c," refer to the nature of the 
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agreement to pay, and the mode of future payment, and not to any 
actual satisfaction of the debt. The language of the deed is certainly 
equivocal ; and therefore we must construe it in a manner most agreeable 
to the intention of the parties and the justice of the case. I think the 
jury have so construed it, and that we should work a gross injustice if 
we were to disturb their verdict. 

Holroyd, J. It is admitted on all hands, and indeed it is too clear 
for dispute, that the plaintiff may maintain an action upon the promis- 
sory note, unless this deed estops him ; and I am of opinion that it does 
not so estop him. It is perfectly plain that the 40?. was never in fact 
paid, nor can I find any words in this deed which can in fairness be con- 
strued into a receipt in law. The recital manifestly applies to the se- 
curity which was received for the debt, and the subsequent words are 
words of reference, not to any actual payment, but to the mode of ulti- 
mate payment. The receipt contended for can extend only to the 
promissory note, and cannot extinguish the debt itself. I thins there is 
no pretence for^granting a new trial in this case. 

Best, J. I am of the same opinion. If the release in this case could 
be considered formal, and were to be construed strictly, the case in Co. 
Litt. would apply, and it would operate as a discharge ; but particular 
words may qualify the general terms of a release, and I think there are 
words in this deed which have that effect. One thing is quite clear, that 
it was the intention of all the parties that the 40?. should be paid to the 
plaintiff; but if this release is to be construed in its strict and formal 
sense, that intention must be wholly defeated. The words " now so paid 
as hereinbefore is mentioned" present no difficulty ; for they evidently 
allude to the agreement to pay, not to the payment, to the receipt of the 
security for the debt, not of the debt itself. The case in C. B. is per- 
fectly distinguishable from this ; there, there was an actual, unqualified 
receipt indorsed upon the deed, and recited in it, but there is no such 
thing here. I think this case was very correctly left to the jury, and I 
can find no fault with the manner in which they have disposed of it. 

Rule refused. 



WELCH and Another, v. PRIBBLE. — p. 215. 

It is no ground to cancelling the bail-bond that the attorney who sued oat the writ, had 
neglected to take out his certificate. 



The KING v. ELIZABETH HARPUR.— p. 222. 

It is no offence within the statute, 1 Geo. 4, c. 66, " wilfully and maliciously to carry 
away" a post or pale, unless the party charged has wilfully or maliciously committed 
the damage, injury, or spoil alleged. Therefore, where a defendant charged with 
cutting, spoiling, and taking and carrying away a post out of a fence, was committed 
for wilfully and maliciously carrying the same away, only : Held, that the commitment 
was bad, and the defendant entitled to be discharged. 

Justices, under the same statute, may award satisfaction for malicious injury to the 
amount of 6/. ; but in each case the extent of the injury is to be ascertained by the 
justice, and compensation awarded only in proportion to the injury proved. 

A commitment in execution need not recite the title of the statute on which the proceed 
ing is founded. 
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DOB, dem. READ, v. GODWIN.— p. 269. 

The City Lottery Act, 46 Geo. 8, c. 97, vests the priies therein enumerated in five trus- 
tees by name, in trust, for the purposes of the act, and by the 16th see. it is enacted, 
That in case of the death of one or more of the trustees before the drawing of the 
lottery, and the conveyance of the priies to the fortunate holders of the tickets, the 
survivors shall and they are thereby required to fill up the vacancy or vacancies by the 
election of some other person or persons for the purposes of the act : Held, in eject- 
ment, that a conveyance of a prise to the lessor of the plaintiff, by four only of the five 
trustees, (one having died,) was valid and effectual in a court of law; and Semble, 
That the conveyance was effectual, though no proof was given that the lessor of the 
plaintiff was the fortunate holder of the ticket to which the priie had fallen. 



SAWLE, Esq., v. PAYNTER and Another.— p. 307. 

A writ of fi. fa. having issued against a debtor at the suit of one creditor, and before 
it was executed, the attorney of another creditor having, in the mean time, obtained 
a warrant upon another fi. fa. from the same sheriff, directed to their clerk, and exe- 
cuted it before the prior execution was put in : Held, that the attorneys were liable 
to the sheriff (who had made a return that he had levied the money under the first 
writ, and had in fact paid the amount of the debt to the creditor) to refund the money 
levied wider the second execution, in an action for money had and received to his 
use. 

Assumpsit for money had and received by the defendants to the plain- 
tiff's use. Plea, the general issue. At the trial before Burroughs J"., at 
the last Summer assizes for Cornwall, the plaintiff had a verdict for 77Z., 
costs 408., subject to the opinion of the Court, on the following case : — 

The plaintiff, at the time the cause of action arose, was sheriff of the 
county of Cornwall, and the defendants were attorneys practising in co- 
partnership in the same county. On Thursday, the 17th February, 1820, 
the plaintiff's under sheriff received by the post from London, at his 
office at St. Austle, a writ of fi. fa. at the suit of Mr. A. E. Hutchinson, 
against the goods of one Pollard, who resided near Penzance, indorsed 
to levy 1052. A warrant upon this writ was immediately made out and 
sent by the following post, which left St. Austle in the afternoon of the 
18th February, to Hawke, a sheriff's officer, residing at Helstone, with 
instructions to levy 772. The warrant reached Hawke on Saturday, the 
19th, who wfent the same day to Penzance for the purpose of executing 
it, but being occupied with other business of the same description, did 
not go to Pollard's house till early in the morning of Monday, the 21st. 
In the interval, namely, on the evening of Sunday, the 20th February, 
a special messenger arrived at the under sheriff's office from the present 
defendants, with a letter from them enclosing two writs of fi. fa. at the 
suit of a person named Smith, against Pollard, and requesting the under 
sheriff to send them warrants thereon by the bearer. In the absence of the 
under sheriff who was from home, one of his clerks make out the war- 
rants and delivered them to the messenger. The clerk at this time did 
not know of the warrant sent to Hawke to be executed at the suit of 
Hutchinson. About two o'clock on the following Monday morning, the 
levy at the suit of Smith, by virtue of the warrants procured on Sunday, 
was made upon Pollard's effects, by a clerk of the defendants, to whom 
the warrants were directed. Previously to this, all Pollard's effects had 
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been taken by distress for rent in arrear to his landlord, for whom the 
defendants then acted as attorneys. About four o'clock on the Monday 
morning, Hawke, the sheriff's officer, went to Pollard's house with the 
execution at the suit of Hutchinson, but finding that other persons were 
in possession of all the property under the landlord's distress, and the 
two executions at the suit of Smith, and thinking that the effects would 
not be sufficient to satisfy all the demands, he went away. The under 
sheriff having discovered for the first time on Monday the 21st, that war- 
rants had been sent to the defendants, at the suit of Smith, information 
was immediately sent to Hawke, that the writ at the suit of Hutchinson 
having been received in the office first, must be satisfied before the writs 
at the suit of Smith, and a like intimation was at the same time sent to 
the defendant. On Tuesday, the 22d, Hawke went to Pollard's, and 
demanded possession of the defendant's clerk, who was then in, under 
the writs at the suit of Smith, acquainting him of the mistake which had 
been made in the sheriff's office ; but the clerk refused to give possession. 
On the same day, but after the demand of possession, Pollard's effects 
were sold under the directions of the defendants to satisfy the landlord's 
distress and Smith's executions. They produced 494J. The rent in 
arrear was 4027., and after paying that sum and all expenses incident to 
the distress, there remained in the hands of the defendants a larger sum 
of money than Was sufficient to satisfy Hutchinson's execution, but not 
nearly sufficient to cover Smith's demand. A correspondence then took 
place between the under sheriff and the defendants, which ended in the 
latter refusing to pay over the balance in their hands after satisfying the 
landlord's rent, which balance the under sheriff claimed as money had 
and received to the sheriff's use. In Easter term, the sheriff, being ruled 
to return the writ at the suit of Hutchinson, returned that he had levied 
771. upon the goods of Pollard, and afterwards paid that sum to Hutch- 
inson. There are no bailiffs regularly bound to the sheriff of Cornwall 
as in other counties, but the attorneys who practise in that county send 
for their warrants to the sheriff's office, which are directed to persons of 
their own nomination, usually their clerks, and are executed by themselves. 

The question for the opinion of the Court is, whether the sheriff, having 
paid over the sum of 77/. to Mr. Hutchinson, by virtue of the writ of fieri 
facias against Pollard's effects, received by him on the 19th of February, 
is entitled to recover that sum from the defendants, who received it from 
the actual sale of Pollard's effects, made by them on the 22d by virtue 
of the writ delivered to the sheriff on the 20th at the suit of Smith, the 
defendants having full notice of the priority of the other writ before they 
proceeded to the sale of Pollard's effects in the way before stated. If 
the Court should be of opinion, that the plaintiff is entitled to recover, 
the verdict is to stand ; if not, a nonsuit is to be entered. 

Adam, for the plaintiff, was proceeding, when 

The Court stopped him, and called upon " 

Chitty, for the defendants, who cited Fieldhovse v. Croft, 4 East, 510 ; 
and Knight v. Criddle, 9 East, 48. 

Abbott, C. J. I am of opinion, that judgment must be given for the 
plaintiff in this case. The contest is, who shall have the surplus of the 
debtor's effects after the payment of the rent ? I am of opinion that it 
must be appropriated to that writ which is first lodged with the sheriff to 
execute, inasmuch as it has the priority in point of law. The debtor had 



1 Dowling & Ryland, 307. 39 

more than enough to pay the rent, and therefore the surplus ought to 
have been appropriated to the first writ. Supposing it to be true, that 
the goods are at first sold for another object, namely, to pay the rent, 
still after they are sold for that purpose, the law will make the division, 
and appropriate what is due for the rent, and then give the surplus to 
satisfy the writ which has priority. The execution under the writs at 
the suit of Smith takes place under the express directions of the defend- 
ants ; in that point of view the defendants are to be considered as the 
agents for the sheriff, and liable to account to him in an action for money 
had and received to his use. They are acting under his warrant, and 
therefore what they do must be considered as done on his account. The 
defendants have notice, before the sale takes place, of the priority of 
Hutchinson's execution, and therefore they acted at the peril of being 
obliged to refund the proceeds, which by law I think they are bound to 
do. They ought to have waited, at all events, until the Monday, before 
they sent in the executions. Instead of that, they are sent in at two in 
the morning, and when the officer with the first writ comes in he finds 
their clerk in possession. I entertain no doubt upon the case. 

Batley, J. I am of opinion, that this is money had and received by 
the defendants as agents of the sheriff to his use, and that they were bound 
to pay it over into nis hands ; in order that he might dispose of it, as by • 
law he ought, in satisfaction of the execution which had priority. As soon 
as ever a sufficient quantity of the debtor's goods are sold to satisfy the 
rent, the remainder becomes liable to satisfy the first fi. fa. ; and the de- 
fendants, who are to be considered as the sheriff's agents in selling the 
rest, after satisfying the distress, are bound to appropriate the proceeds to 
the first writ. This is not a division of proceeds by the sheriff. The law 
will make the division. If I am to distrain a man's goods for 1007., as 
soon as I sell enough to raise the 1007. and satisfy all the expenses, my 
right to sell is at an end ; and then the rest of the goods become the 
property of the original owner ; but if there is an execution put in im- 
mediately afterwards, they are liable to be seized and sold to satisfy it. 
I am aware of the cases which have been cited, but they do not apply 
here. The case of Hutchinson v. Johnson, 1 T. R. 729, seems to me to 
be an authority which ought to govern our decision, if there were any 
doubt in our minds. In that case it was held, that where two writs of 
fieri facias against the same defendant are delivered to a sheriff on differ- 
ent days, and no sale is actually made of the defendant's goods, the first 
execution must have the priority, even though the seizure was first made 
under the subsequent execution. I consider the seizure made by the 
defendants as a seizure for the benefit of the plaintiff, and, consequently, 
that they are liable to refund the money of which they have possessed 
themselves. 

Holboyd, J., concurred. Postea to the plaintiff.(a) 

(a) Betty J., was absent at chambers, 



The KING v. The INHABITANTS of BMGHTHELMSTONE.— 

p. 313. 

Proper took a tenement on 21st May, under a written agreement, and did not actually 
t*ke possession until the 4th June, but paid rent from the date of the agreement : 



40 Ex parte Church. E. T. 1822. 



Held, that he did not oome to settle until 4th June, and consequently, that the settle- 
ment was concluded by 69 Geo. 3, c. 60, which passed on the 2d July, although be 
afterwards resided more than 40 days. 



Ex parte CHURCH and Others.— p. 824. 

The notarial certificate and seal verified by the British consul, whoBe hand-writing is 
sworn to, of the execution of a power of attorney, executed in America to a person in 
London, to receive money here for the party abroad, is not evidence in a court of 
law of the due execution of the instrument, without the affidavit of the subscribing 
witness. 

Rotgh having obtained a rule, calling upon an attorney of this Court 
to show cause why he should not deliver his bill of costs and disburse- 
ments to a client in a suit in the Admiralty Court, which he had been 
retained to prosecute, and why he should not pay over certain moneys 
alleged to have been recovered in the suit to a person empowered to re- 
ceive the same, by his client, 

Copley, S. G., objected that the application could not be entertained 
until there was legal evidence before the Court of the due execution of 
the authority of the parties applying to receive the money in question. 
The parties at whose instance this application was made were American 
subjects ; and it was alleged that a power of attorney had been sent over 
from America to their agents here, empowering thgm to act on their be- 
half in receiving the money. The objection was, that this instrument 
was not duly authenticated, inasmuch as there was no affidavit of the 
subscribing witness before the Court to prove its validity. It was true 
that there was the certificate of a public notary in America of the power 
of attorney having been executed before him, and the attestation of the 
Vice Consul to the notary's hand-writing, whose hand-writing was also 
verified ; but that was not sufficient in a court of law. In the absence, 
therefore, of due proof of the execution of the instrument, the Court 
could not act upon the supposition that the instrument was genuine, 
for it might happen that the attorney would have to pay the money twice 
over. 

Botch and Patteson, contra, insisted, that the certificate of the notary, 
with the seal annexed, verified by the signature of the consul, whose 
hand-writing was also identified, was sufficient to authenticate the instru- 
ment without the affidavit of the subscribing witness ; but 

Per Curiam. Probably in a court of civil law the notarial certificate 
would be sufficient, but in a court of common law we can only act upon 
the affidavit of the subscribing witness, verifying the due execution of 
the parties giving the power of attorney. We know no instance in which 
the Court have dispensed with such evidence of the execution of such an 
instrument. In fact, there is no evidence before the Court that the 
power of attorney has been duly executed. 

Rule discharged.(a) 

(a) Vide Waldron v. Coomb*, 3 Taunt. 162. Anon. 12 Mod. 845. 2 Rol. Rep. 846. 
10 Mod. 66. Peake's Ev. 4th ed. 80. Bayl. on Bills, 226 ; and Chemer v. Noyei, 4 
Campb. 129. 
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The KING v. The JUSTICES of CAMBRIDGESHIRE.— p. 325. 

Defendant haying been convicted of forcibly passing a turnpike gate without paying 
toll, the sessions, on appeal, rejected evidence to show, that the gate had been unlaw- 
fully erected, and this Court refused a mandamus to compel the sessions to receive 
such evidence, the admissibility of it being exclusively a question for the justices ; 
and the Court also refused to issue a mandamus to the sessions to hear an original 
complaint, touching the conduct of the truRtees in the erection of the gate, after a 
lapse of twenty-six years from the time when it was erected, leaving the party to pro- 
ceed by indictment for the nuisance, or by an action of trespass if his passage was 
obstructed. 

Cooper moved for a rale to show cause why a mandamus should not 
issue to the justices at sessions, commanding them to enter continuances 
and receive evidence in support of an appeal against the conviction of 
one Benjamin Dennis, for forcibly passing, without paying toll, through a 
turnpike gate, erected on the road leading from Ely to Soham, in the 
county of Cambridge, by virtue of a local act of parliament ; and why 
another mandamus should not issue to the same justices, commanding 
them to receive the complaint of the said Benjamin Dennis, against the 
trustees of the said road, for having wrongfully erected the turnpike gate 
in question, without any authority under the act of parliament passed for 
making the said road. It appeared that Dennis had been convicted in 
December, 1821, of forcibly passing through the gate in question, and 
upon appealing to the sessions against the conviction, he offered to prove, 
in justification of the act, that the gate had been wrongfully erected under 
the statute 13 Geo. 3, c. 84, s. 5, passed for making the road in question, 
inasmuch as the gate was erected without the concurrence of the requisite 
number of trustees therein mentioned. The 5th section of that statute 
required, that seven trustees of the district should concur in erecting the 
gate, whereas only six were parties to the act, and one of those six had 
been appointed to another trust, and had no authority whatever to take 
part in the proceedings. The justices, however, thought such evidence 
inadmissible, and confirmed the conviction. The appellant then proposed 
to institute an original complaint against the trustees for the alleged 
wrongful act in erecting the gate without authority, but the act complained 
of having taken place twenty-six years since, the sessions thought they 
had no jurisdiction, and therefore refused to hear the complaint at that 
time, but respited it to the last Easter sessions, and then discharged it 
for want of jurisdiction. It was now contended, that the evidence re- 
jected upon the appeal was perfectly admissible upon the issue then before 
the sessions, because if the gate had been wrongfully erected, no offence 
was committed in passing through without paying toll, and therefore the 
mandamus ought to go to compel the justices to receive it. As to the 
other application, the lateness of the complaint was no objection, because 
no length of time could sanction a public nuisance. In point of fact, the 
illegality of the act in erecting the gate had not been discovered until 
recently, and therefore the complainant could not be precluded by the 
maxim, Vigilantibua nan dormientibus servit lex. The sessions therefore 
ought to have entertained this complaint. 

Per Curiam. There is no foundation for either of the applications 
made in this case. With respect to the motion for a mandamus to re- 
ceive evidence upon the appeal, there seem to be two answers to it ; first, 
that the sessions are to judge what is or is not admissible evidence, gen- 

yol. xvi. 6 
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erally, and we cannot interfere with their judgment in that respect ; and 
second, (which is the more substantial answer,) that we are not aware of 
any instance in which this Court has interfered by mandamus where the 
sessions have heard the appeal, because they have not received all the 
evidence which the party thinks ought to have been received. The Court 
of Quarter Sessions are alone competent to exercise their judgment as to 
what witnesses are admissible, and what evidence is to be received, and 
if this Court were to interpose and grant a mandamus to them, because 
they have admitted an interested witness, or have rejected a witness not 
interested, we should be going much farther than we have hitherto gone 
on any former occasion. In one or two instances applications of this 
description have been made, but the Court have said they could not 
properly grant a mandamus where the matter has been heard, and where 
the justices have exercised their discretion as to the evidence received. 
As to the application for a mandamus to hear the complaint against the 
erection of the gate in question, as being contrary to 13 Geo. 3, c. 84, s. 
5, it seems to us, that that clause does not apply to the subject, and if it 
did, we are of opinion, that we ought not, in the exercise of that sound 
discretion which influences the Court on such occasions, to grant a man- 
damus to hear a complaint in this summary way. A mandamus is gener- 
ally granted where there is no other remedy open to the party complain- 
ing, but beyond all question there are other remedies in this instance. If 
the gate in question has been wrongfully erected, it is a nuisance on the 
highway, and may be removed as such by indictment ; but the more ade- 
quate and proper mode is to bring an action of trespass if the party is 
forced to pay the toll, and then the validity of the proceeding in erecting 
the gate may be fairly brought in question. But the complaint in this 
case comes so very late, that on that ground alone we ought not to in- 
terfere in a summary way by mandamus, and we feel the less reluctance 
in refusing the rule, because the party has other remedies open to him. 

Rule refused.(a) 
(a) Abbott, C. J., was gone to Guildhall. 



EAMES v. WILLIAMS.— p. 359. 

Plaintiff sued defendant in Surrey County Court for a debt contracted in Middlesex, 
and haying failed for want of jurisdiction there, proceeded in K. B., and, though the 
debt was under 40*., the Court refused to set aside the proceedings, the debt not being 
recoverable elsewhere. 



GAITSKILL v. GREATHEAD.— p. 869. 

Pleas to a declaration upon a bill of exchange, with counts for goods sold, 1. That part 
of the consideration of the bill was spirituous liquors sold at different times, in quan- 
tities less in value than 20*. ; and, 2. That plaintiff and defendant had accounted 
together, and that the latter had given the former a bill of exchange for the amount 
of the goods mentioned in the common counts, which bill is still outstanding and 
unsatisfied ; are issuable pleas, and cannot be treated as nullities, entitling plaintiff to 
sign judgment as for want of a plea. 
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BOUTTILIER v. THICK.— p. 366. 

Court will not open an award on a suggestion that the arbitrator is mistaken in his law, 
facts as well as law having been referred to him, and his award being silent as to the 
grounds of his decision. 

This was an action on a bill of exchange. At the trial of the cause, 
all matters in difference were referred, by order of Nisi Prius, to the 
arbitration of a barrister, who was to decide upon the law as well as the 
facts of the case. Having made his award generally, 

Copley j S. 6., now moved to set it aside, on the ground, that the arbi- 
trator had decided the question contrary to law. He admitted that the 
question of law had been fairly raised before the arbitrator, and he had 
decided it, and his award was silent as to the grounds of his decision ; 
but still he submitted, that, if the arbitrator was clearly wrong in his law, 
the award ought to be opened. 

Per Curiam. The arbitrator is not bound to state the grounds of his 
decision. Where matters of law and of fact are referred to an arbitra- 
tor, his award is final and conclusive. If he is silent as to his law, we 
cannot interfere, though he be wrong. This has been decided by Chace 
v. Forbes, 13 East, 357. We have nothing before us to authorize us in 
saying that the arbitrator is wrong in point of law ; and therefore we 
cannot disturb his decision. 

Rule refused. 



The KING v. The SHERIFFS of MIDDLESEX, in a Cause of 
BRADLEY v. WADDELL. — p. 388. 

Plaintiff having agreed on application from defendant and one of his bail, to stay pro- 
ceedings for a month, upon payment of costs up to a certain time, and the costs were 
paid, (the agreement being without any notice to the sheriff,) and the action not having 
been settled at the end of the month, the sheriff was attached ; the Court refused to 
set aside the attachment on the application of the bail. 



The KING v. The MAYOR, &c, of BRISTOL.— p. 889. 

The Court will not grant a peremptory mandamus to reinstate a person in a corporate 
office, though the return made to the writ may be objectionable in point of form, if the 
facts stated on that return justify the Court in refusing the mandamus as matter of 
discretion. 

This was a rule for a mandamus, to be directed to the defendants, 
commanding them to re-admit Edmund Griffiths, Esq. to the office of 
Steward of the Sheriff's Court of the city of Bristol. The defendants 
having made a return, the prosecutor took several formal objections to 
its sufficiency in law, but' in the course of the argument it became a 

Juestion whether the Court would grant a peremptory mandamus to the 
efendants, regard being had to all the facts stated upon the return. It 
appeared from the return, that the prosecutor had been removed from 
Us office, on the ground of non-residence in the city of Bristol, and of 
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his haying accepted another office incompatible with his situation as 
steward of the Sheriff's Court at Bristol, namely, that of a stipendiary 
Justice of the Peace in the county of Middlesex. 

Ludlow was heard for the defendants, and Griffiths, in person, for 
the Crown. 

Per Curiani. Upon the whole of this case, we think we ought not to 
grant a peremptory mandamus. Several formal objections have been 
taken to the return, but it is unnecessary to give any judgment upon 
those objections, because we are clearly of opinion, upon the facts dis- 
closed, that the Court ought not to grant a peremptory mandamus. It 
would be a very extraordinary proposition if the Court thought itself 
warranted in commanding a corporate body to restore a person to an 
office from which they had removed him, for what appeared to them to 
be a sufficient cause, when the very next moment they might exercise 
the same right on precisely the same grounds. Upon this subject the 
cases of Rex v. Featherstonaugh, 5 Burr. 530 ; Rex v. Tlie mayor of 
Newcastle-upon-Tyne, Bull. N. P. 207 ; Rex v. Campion, 1 Sid. 14 ; 
Rex v. Axoridge, Cowp. 523 ; and Milward v. Thatcher, 2 T. R. 81, 
are decisive authorities to show, that if it appears upon the whole of a 
return that a party ought not to have a peremptory mandamus, the Court 
would not grant it. It is not necessary to decide here whether the body 
which removed Mr. Griffiths had authority so to do, it being enough for 
us that there is not sufficient ground made out to grant the mandamus. 
It appears by the return that the Sheriff's Court in question has been held 
from time immemorial, and that it is the duty of the steward to attend 
the court whenever the same is held, more especially on the trial of 
causes at issue. The return proceeds to state, that Mr. Griffiths was, in 
the year 1815, appointed to the office of a police magistrate at Shadwell, 
and that in the last year he was removed to the police office in Mary-le- 
Bone ; that from the time of his appointment he has ceased to reside in 
Bristol, or within one hundred miles thereof, and that he has ceased 
regularly to attend the court. No less than seventy instances are stated 
in which he has neglected to attend courts which have been held. It 
seems to be impossible, therefore, on this state of facts, to say, that Mr. 
Griffiths, having accepted the office of a magistrate in Middlesex, the 
duties of which, by the terms of an act of parliament, 1 & 2 Geo. 4, c. 
108, require his daily attendance, can be entitled to a peremptory man- 
damus to reinstate him in the office in question, from which he may again 
be immediately removed for the same cause, and by the same parties. 

Rule discharged. 



LEES v. WRIGHT.— p. 391. 

Declaration in assumpsit, for coals obtained by defendant from a pit of plaintiff. Plea, 
that plaintiff had distrained defendant's goods for the same identical cause of action. 

Demurrer, that it does not appear by the plea that all plaintiff's damages were satisfied. 
Held, that the plea was no answer to the action. 

Declaration in assumpsit. The first count stated, that the plaintiff 
being possessed of a coal pit containing coal, defendant, in considera- 
tion that plaintiff would suffer him to take coal therefrom, undertook 
and promised to pay him for the same, at so much for each and every 
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ton which he should take therefrom, and averred that plaintiff, relying on 
the said promise and undertaking of the defendant, did suffer him to take 
a large quantity of coal from the said pit, to wit, 2000 tons ; yet defendant, 
although often requested, had not paid plaintiff for the same, or any part 
thereof. Second count stated the promise and undertaking to be to pay 
a sum of 43Z. for the coal taken. Third count for coal" bargained and 
sold to defendent. Fourth count for use and occupation of the coal pit. 
Fifth count, for work and labour ; and sixth, for money on an account 
stated. Plea, first, the general issue. Second, that plaintiff had dis- 
trained divers goods and chattels of defendant, and a great part of the 
fitting up of an engine pit thame, and took the same as and for and in 
the name of a distress for the said supposed damages sustained by reason 
of the non-performance of the very same supposed promises and under- 
takings in the said declaration mentioned, and kept and detained the said 
goods and chattels until the same were replevied by defendant. Demur- 
rer to the last plea, assigning for cause, that it does not appear thereby 
that the damages sustained by the plaintiff by reason of the not perform- 
ing the said promises and undertakings have been satisfied. Joinder in 
demurrer. 

Bingham y in support of the demurrer, was stopped by the Court. 

Chitty, contra. This plea is perfectly good in law, and is an answer 
to the action ; because it appears that the plaintiff is pursuing two differ- 
ent remedies at the same time for one and the same cause of action, 
which he clearly cannot do. Vcuper v. IZddows, 1 Salk. 248. 

Per Curiam. We are not to consider in this case whether the plain- 
tiff had any right to distrain ; but suppose a man distrains to the amount 
of 20Z., and there is 500?. owing to him ; is he to have no remedy for the 
remainder of his debt ? The case in Salkeld is one where the law gives 
a distress ; but who ever heard of distraining for jjoods sold and delivered, 
money lent, or money paid ? We see no objection to the frame of this 
declaration, and certainly the second plea pleaded is no answer to the 
action. There is a good plea of non assumpsit, and the defendant might, 
if he chose, have gone to trial upon the merits. 

Judgment for the plaintiff on demurrer. 

The Court refused permission to the defendant to amend. 



STANLEY v. DODD.— p. 397. 

Where a parishioner, by reason of a local act of parliament, is qualified to be a guardian 
of the poor in respect of his estate in the parish, and ipso facto becomes a guardian 
thereby, and supplies goods for the maintenance of the poor ; he is prima facie liable 
to the penalties of the statute 55 Geo. 8, o. 187, s. 6, though there is no evidence of 
his hating acted as a governor or guardian during the time the goods were supplied, 
and though there was no evidence of any express contract to supply the goods within 
the words of that statute. 



The KING v. THATCHER.— p. 426. 

too warranto does not lie against the clerk of the Commissioners of Land-tax ; but if 
he is improperly elected under 48 Geo. 3, c. 99, mandamus lies to the Commissioners 
to admit the person who has the majority of legal votes. 



46 Buittan v; Ybrburt. E. T. 1822. 



In the Matter of KAYE.— p. 436. 

The statute 12 Geo. 1, c. 84, 0. 3, makes it an offence for clothiers and other manufac- 
turers to pay the wages of their workmen in goods instead of money ; the statute 22 
Geo. 2, c. 27, creates several new offences, and extends the provisions of the preceding 
statute to silk* manufacturers; and the 17 Geo. 8, e. 50, s. 22, takes away the cer- 
tiorari upon convictions under the 22 Geo. 2. A silk manufacturer having been con- 
victed under 12 Geo. 1, c. 84, s. 8, and 22 Geo. 2, c. 27 : Held, that he was not 
deprived of the certiorari by force of the 17 Geo. 8, c. 56 : Held also, that the sis 
months limited by the statute for bringing the certiorari was to be computed from the 
time the conviction was affirmed by the sessions, and not from the time of the convic- 
tion by the justices below. 



The KING v. The JUSTICES of SOMERSETSHIRE.— p. 443. 

The Court will not grant a certiorari in the first instance to remove the order for the 
appointment of overseers for the purpose of having it quashed, on a suggestion, that 
the justices made the appointment from corrupt and improper motives — the propriety 
of the appointment being matter of appeal to the sessions ; but they will grant a 
criminal information against the justices, if the corrupt and improper motive for making 
the appointment be satisfactorily established. 



BUNYAN v. YERBURY^-p. 448. 

In an action for penalties for usury, a defendant is entitled to judgment as in cose of a 
nonsuit, if it appears that a witness to the corrupt contract who is abroad, would not 
be permitted to give evidence even if he were in this country. 

On showing cause against a rule for judgment as in case of a nonsuit 
in this case, it appeared, that the action was brought by the assignees of 
a bankrupt to recover penalties upon the statutes of usury, and that the 
bankrupt, who was uncertificated, had absconded, and was not expected 
to return until the month of August, issue having been joined in Mich- 
aelmas term last, and 

Abraham contended that this was sufficient cause for discharging the 
rule upon a peremptory undertaking to try at the sittings after next 
Michaelmas term. 

Manning ', contra, urged, that it was no cause against the rule for judg- 
ment as in case of a nonsuit, because, supposing the bankrupt should 
arrive by that time, he could not be compelled to give evidence of the 
supposed corrupt contract upon which the action was founded, without - 
subjecting himself to penalties. 

The Court was of this opinion, and, therefore, made the 

Rule absolute. 



JAQUES v. CAMPBELL.— p. 450. 

On a question, whether a regular attachment against the sheriff should stand as a 
security, the plaintiff having lost a trial, and it appearing that the cause, which was 
defended, might have been set down on the last sitting in term, when defended 
causes are not usually tried, the Court refused to take notice of the latter circum- 
stance, and held, that the plaintiff had lost a trial, and ordered the attachment to 
stand as a security. 
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Motion to set aside a regular attachment against the sheriff. The 
question was, Whether the plaintiff had lost a trial, in which case the at- 
tajjfrment was to stand as a security. It appeared, that the plaintiff could 
halre set down his cause for trial for the last sittings in term. To this it 
was answered, that as the cause was defended it could not have been 
tried at that sitting, and as the defendant now offered to go to trial at 
the sittings after term, it was argued, that the plaintiff could not be said 
to have lost a trial. But 

The Court said, they could not inquire whether the plaintiff could have 
tried his cause on the day on which it might have been set down ; it was 
sufficient for them to know that he might have set it down for the last 
sitting in term, and therefore they considered that he had lost a trial, 
and ordered the attachment to stand as a security. 

Rule discharged. 



PRICE v. HEAPY and Another.— p. 451. 

Declaration in debt on bond, conditioned for the payment of 6002., on or before the 
expiration of two years, or upon the recovery of an estate in A. by J. T., and in case 
J. T. should fail in the recovery thereof, upon due proof of his haying so failed, the 
obligation to be void. Plea, that J. T. is still alive, and that the estate hath not been 
recovered by him according to the tenor of the condition. Replication, that plaintiff 
has not at time had due proof made to him that J. T. has failed in the recovery. 
Demurrer, that an immaterial fact is put in issue : Held, that the obligee is entitled to 
judgment. 

Declaration in debt on bond, dated 2d November, 1818. Defend- 
ants craved oyer of the bond, and set out the condition, viz., " that if the 
above-bounden William Heapy and William Tiffin, or either of them, 
4c, do and shall well and truly pay, or cause to be paid, unto the above- 
named P. Price, &c, the full sum of 5007. on or before the expiration of 
two years from the date of the above-written obligation, or upon or im- 
mediately after the recovery of an estate, consisting of lands, &c, situate 
at Camden, in the state of New Jersey, one of the United States of 
North America, by James Tiffin, husband of Martha Tiffin, deceased, 
or of any other person or persons for him, his heirs, &c, which said es- 
tate was held, occupied, and enjoyed in fee-simple by Martha Tiffin, wife 
of the aforesaid James Tiffin, and sister of the above-mentioned P. 
Price, and to whom the said P. Price is heir at law, then, on the pay- 
% ment of the aforesaid sum of 500?. to the said P. Price, &c, without 
fraud or delay, this written obligation shall be void, otherwise the same 
shall remain in full force and virtue. And in case the said James Tiffin, 
or any other person or persons for him, &c, shall fail in the recovery of 
the aforesaid estate, or any other estate or estates situate in New Jersey, 
or in any other part of the said United States of America, of which the 
said Martha Tiffin died possessed, upon due proof of his having so failed 
in the recovery as above said, then this written obligation shall be void 
and of no effect ; otherwise the same shall continue in full force and 
virtue, and the aforesaid P. Price shall not be chargeable of any expense 
whatever in the recovery of the said estate or estates, whether recovered 
or not recovered." Pleas, first, that the said James Tiffin is still alive, 
and that the estate mentioned and alleged in the condition to have been 
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held in fee-simple by Martha Tiffin hath not been at any time, or in any 
manner, recovered by the said James Tiffin, or by any other person or 
persons for him, &c., according to the tenor, &c, of the said condition. 
Second, that the said James Tiffin is still alive, and that he hath not, nor 
hath any person on his behalf, succeeded in the recovery of the said 
estates, or any or either of them, in the said condition in that behalf men- 
tioned, but therein the said James Tiffin wholly failed ; of which said 
several premises plaintiff afterwards, to wit, on 1st January, 1820, at, 
&c, had due- proof and notice. Third, the same as the first. Replica- 
tion to the first and third pleas, that plaintiff hath not at any time had 
due proof made to him that the said James Tiffin, or any other person or 
persons for him, &c, have failed in the recovery of the said estate in the 
condition mentioned to have been held in fee-simple by the said Martha 
Tiffin, or any other estate or estates situate in New Jersey, or in any 
other part of the United States of America, of which she died possessed 
Issue and similiter on the second plea. Demurrer to the replication t* 
the first and third pleas, assigning for cause that the plaintiff has put in 
issue an immaterial fact. Joinder in*d&murrer. 

R. V. Richards, in support of the demurrer. 

Campbell, contra, was stopped by the Court. 

Per Curiam. The question turns entirely upon the condition of the 
bond, and not upon the pleadings. The substance of the bond is, that if 
the estate is recovered within two years, the money is to be paid as soon 
as the estate is recovered ; if an attempt is made to recover it within two 

J ears, and there is a failure, the obligor is to be excused from paying, 
ut if he does nothing during the two years towards the recovery of the 
estate, he is at all events to pay at the end of that period. If that he 
not so, it is impossible to conceive why the two years are introduced into 
the bond. The defendants are to pay in less than two years if the estate 
is recovered ; but it is not to be paid at all if they can prove that an 
attempt has been made, and failure, to recover it within that time. If 
they do nothing they are at all events to pay at the end of two years ; 
otherwise they might lie by forever, and take no pains whatever to reco- 
ver the estate ; and it is material to observe, that the plaintiff is to be 
at no expense in the recovery of the estate ; nor is he required to make 
any exertion towards that object* We are of opinion, that the plaintiff 
is entitled to judgment. 

Judgment for the plaintiff on demurrer. 



The KING v. The JUSTICES of MANCHESTER.— p. 454. 

The statute 18 Geo. 8, o. 26, a. 6, given an appeal to the aeaaions against the allowance, 
by two justices, of constable's accounts, " in case the overseer or overseers shall find 
that the parish or township is aggrieved" thereby ; but the right of appeal cannot be 
exercised by one overseer without the consent of the majority. Therefore where a 
township had four overseers and four church-wardens, and seven were for allowing 
the constable's accounts, against the sense of the eight, and a majority of the lay- 
payers; and two justices afterwards allowed the accounts: Held, that the single 
overseer could not appeal against the allowance in his own name, and this Court refused 
a mandamus to the sessions to hear the appeal. 
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ATTWOOD v. BONACICH.— p. 473. 

The Court will not order a defendant to amend a plea on which issue has been joined, on 
a doubt suggested, whether the plea meets the declaration, but will give plaintiff leave 
to withdraw the similiter and demur. 

Bemble, that a plea in debt that defendant does not owe the said sum of '101. above de- 
manded, (the sum demanded being 18002.,) is sufficient, and the amount may be re- 
jected as surplusage. 

Declaration in debt for a sum of 1800/. Plea, "that the defendant 
did not owe the said sum of ten paunch above demanded," &c. Issue 
joined thereon. On notice of trial being given, the mistake was disco- 
vered. 

F. Pollock now moved for a rule to show cause why, unless the defend- 
ant would alter his plea, the plaintiff should not be allowed to sign judg- 
ment as for want of a plea, or why the defendant should not be ordered 
to amend his plea, and go to trial. He submitted that this application 
became necessary because a doubt might arise, whether the plea " that 
the defendant did not owe the said sum of ten pound* above demanded," 
could be cured, by treating the sum mentioned as surplusage ; for, after 
the plaintiff had obtained a verdict, he might be deprived of the benefit 
of his action. 

Abbott, C. J. How can we order the defendant to amend his plea ? 
He may plead what' plea he chooses. If you wish to withdraw your si- 
militer and demur to the plea, the Court will grant you that permission. 
I am inclined to think that the plea is sufficient to meet the declaration, 
it being sufficiently covered by the averment, that " the defendant does 
not owe the money above demanded," and that the words " ten pounds" 
toay be rejected as surplusage. 

Baylby, J. If the plaintiff recovers a verdict, I believe there will be 
no difficulty in entering up the judgment for the whole sum he demands. 

F. Pollock, therefore, took nothing by his motion. 
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The KING v. CARLILE.— p. 474. 

The Court will not give a sheriff directions how he shall dispose of property remaining 
in his hands, which has been seized in execution, towards the payment of a tine im- 
posed upon a defendant convicted of a blasphemous libel ; but if the sheriff has made 
an improper return, it may be quashed. 

The defendant having been convicted of publishing a blasphemous 
libel, and adjudged by his sentence to be imprisoned in Dorchester jail 
for a certain term, and to pay to the Kins a fine of 1000?., and remain 
in prison until that fine was paid, the sheriff of the city hi London, upon 
process issued from the Exchequer, seized the defendant's goods and 
chattels, consisting principally of books and pamphlets, and then made a 
return " that he had levied certain goods and chattels of the said Richard 
Carlile in obedience- to the writ thereto annexed^ and had sold the same 
for the sum of 54?. 7*., and had disposed of that money" in the manner 
therein mentioned; and then* proceeded to^state "that he had made a 
seizure of certain books in the list annexed mentioned, the -value where- 
of was unknown, bat which remained in his , hands to be disposed of as 
the Court should direct." % 

JET. Cooper now moved for a rule, calling upon the sheriff to sell the 
remainder of the property in his hands mentioned in the return, which 
he contended was the proper course, as the sheriff could not be put in 
motion without the directions of the Court. It was difficult to conceive 
why the sheriff should make such a return, because there was no sugges- 
tion that the books remaining in his hands were of an improper nature, 
and might not lawfully be sold. Indeed many of the works mentioned in 
the list annexed to the return were perfectly innocent and free from all 
taint of blasphemy. Unless this course was adopted, the defendant might 
remain a prisoner for life ; because he had no other means of paying the 
fine imposed upon him but by the proceeds arising from the sale of his 
property^ seized by the sheriff. If, indeed, it could be shown that the 
books seized and remaining unsold were copies of the identical work of 
which the defendant had been convicted as the publisher, the Court 
might give directions to seize those particular works by virtue of the stair 
nte authorizing such seizure ; but as these were books seised in execution, 
the case was different, and the sheriff ought to be ordered to sell them 
for the benefit of the defendant, with a view to his liberation. 

The Court, however, said that this was quite a new case ; and they 
had never known any instance in which the sheriff had been ordered to 
sell any specific property mentioned in his return. They could not give 
him special directions as to what property he should sell, and what he 
should not. If the sheriff had made an imperfect or improper return, the 
proper course was to have it quashed; and with that view a rule nisi 
might now be granted. 

Cooper, therefore, took a rule nisi for quashing the sheriff's return. 

The rule, however, was not drawn up, the defendant choosing to adopt 
his remedy by action. 
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COOPER v. WRENCH and Others, Assignees of ROBINSON, a 
Bankrupt.— p. 482. 

A., baring money due to him from B., who was also indebted to other persons, took a 
warrant of attorney lor the whole amount of the several debts, in the usual terms. A. 
afterwards assigned his interest in the warrant of attorney to C. for valuable consider- 
ation, who entered up judgment, and took out execution against B.'s effects, and the 
money was levied by the sheriff, who paid it over to B.'s assignees (he becoming bank- 
rupt) upon an indemnity. Semble, thatHssumpsit for money had and received to his 
use, would lie at the suit of C. against the assignees. 

Assumpsit for money had and received by the .defendants to the 
plaintiff's use. Plea, non assumpserunt. At the trial before Best, J., at 
the London adjourned sittings after last Trinity term, the case proved in 
evidence was this : — A person named Pratt, having a claim for money 
due to him from Robinson, the bankrupt, who also owed other persons 
different sums, took a warrant of attorney from him in the usual terms, 
the proceeds of which were to be apportioned, part to himself, and the 
remainder amongst all the persons for whom Pratt was interested. Some 
time afterwards Pratt assigned his interest in the warrant of attorney, for 
a valuable consideration, to the plaintiff Cooper, who entered up judgment 
and took out execution against Robinson's effects, under which the money 
was levied by the sheriff. Immediately afterwards Robinson became 
bankrupt, and the defendants, who were chosen his assignees, gave an 
indemnity to the sheriff to pay the money over to them ; the plaintiff now 
brought his action for money had and received by the defendants to his 
use. It was objected that the action would not lie at the suit of the 
plaintiff, he being only the assignee of a chose in action ; and the learned 
Judge being of that opinion, the plaintiff was nonsuited. 

In Michaelmas term, Scarlett obtained a rule nisi for setting aside the 
nonsuit, and obtaining a new trial ; and Winch v. Keeley, 1 T. R. 619, 
and Innet v. Dunlop, 8 T. R. 595, were cited. 

Ghvrney and Parke now showed cause against the rule, and renewed 
the objection taken at the trial, contending'that whatever might be Pratt's 
right to sue, (which was now out of the question,) the plaintiff Cooper 
could not declare in his own name, upon the general principle, that a 
chose in action is not assignable. Whatever relief a court of equity 
might afford the plaintiff, he clearly had no locus standi in & court of law. 
So far were the cases cited when this motion was made from supporting 
the rule, they were authorities the other way; and they referred to 
Fenner V. Meares, 2 Bl. Rep. 1269 ; and AUen v. Impett, 2 J. B. 
Moore, 240. ■ • ■ . 

Scarlett, F. Pollock, and Wilde, contr*. 

The Court considered the letter alluded to amounted to a waiver of 
all legal objection, and removed all doubt that the plaintiff was entitled 
to a new trial ; but 

Abbott, C. J., said, That although it was unnecessary to give any 
positive opinion upon the point raised in argument, as to the plaintiff's 
right to sue, (without regard to the fact now, for the first time, pressed 
upon the attention of the Court,) he should be inclined to adopt what 
tad been urged by the plaintiff's counsel, namely, that when the money 
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was received under the execution, the trust was at an end, and that the 
plaintiff would then have acquired such a legal right over the proceeds of 
the execution, as to entitle him in a court of law to ^maintain assumpsit 
for money had and received. If, however, it was necessary to decide 
the present motion upon that ground, he should have considered the 
matter further. 

Rule absolute for a new trial. 



The KING v. The JUSTICES of LANCASHIRE.— p. 485. 

Quaere, whether a criminal information will lie against justices for making a false retain 
to a mandamus, unless the return is corruptly and wilfully false T 

Where justices had made a false return to a mandamus to appoint overseers for a town- 
ship, and the Court had thereupon granted a rule nisi for a criminal information ; and 
on showing cause against that rule, contradictory facts were disclosed, which were 
directed to be tried by an issue, and after an issue had been prepared and delivered, 
the justices had abandoned the issue, and obtained a judge's order for staying pro- 
ceedings, without prejudice to the question of costs, the Court ordered the justices to 
pay the prosecutor the costs of preparing and detiyering the issue. 

In a former term a mandamus having issued, commanding two justices 
to appoint overseers for three places, called Polton, Bere, and Torrisholme, 
stated to be all comprehended in one township, in the county of Lancas- 
ter, the defendants made a return, stating that the places in question 
were three distinct townships, and not one, as was urged for the prosecu- 
tion. The prosecutors then moved for a criminal information against 
the defendants for an alleged false return. There was no suggestion 
that the defendants had acted corruptly, or from any improper motive ; 
but it was contended, that this was the most proper mode of proceeding 
against justices for making a false return to a mandamus ; for though an 
indictment would lie, yet, as the grand jury, to whom the bill should be 
presented, might possibly be composed of county justices, such mode of 
proceeding might not be attended with success ; and Rex v. SpoiUmd (a) 
was cited as an authority in point for the proceeding by information; 
and the Court, acting upon that case, granted a rule nisi. On showing 
cause against that rule,* contradictory affidavits were filed as to the fact, 
whether the places above mentioned were three distinct townships or not; 
and the Court having suggested that the fact was proper matter to be 
tried by an issue, the justices consented to an issue ; and it was ordered 
that in the mean time the rule for a criminal information should stand 
over until this term. An issue was accordingly prepared for trial at the 
last assizes for Lancashire ; but on the eve of the assizes the defendants 
gave notice of their intention to abandon the issue, and all the proceed- 
ings were stayed by a judge's order, without prejudice to any question 
of costs of preparing the issue. 

The case was now called on in the peremptory paper, and it being 
agreed that the rule for a criminal information should be discharged, on 

(a) Cas. Temp. Hardw. 184. See Rex v. Pettiward, 4 Burr. 2452. On a subsequent 
day m this term, the Court granted a rule nisi for an information against justices under 
like circumstances, but the Court expressed a doubt whether an information would lie, 
unless the return was corruptly and wilfully false. 
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the terms of the defendants paying the costs, which had been incurred 
by the prosecutors in preparing and delivering the issue, 

The Court, acting upon the ordinary practice where parties consent to 
try an issue, and the defendant abandons the proceedings, the plaintiff 
is entitled to his costs, thought it reasonable that the defendants, in the 
present instance, should pay the costs of the issue; and the rule for a 
criminal information was accordingly discharged upon those terms. 

Parke for the prosecutors, and Scarlett for the defendants* 



The KING v. The BISHOP of LONDON, in a cause of FLANNA- 
GAN v. TOMKINS, Clerk.— p. 486. 

Where a bishop pants sequestration against the effects of a clergyman within his dio- 
oeee, he stands in the same situation as sheriff, and the Court has the same power over 
him as over that officer. Therefore where four writs of sequestration had issued 
ngalnst the effects of a clergyman, at the same time, by the same attorney, at the suit 
of different persons, and they had been placed so as to defeat the execution of the 
plaintiff, who was entitled to priority, the Court ordered the bishop to return what he 
had levied, and give preoedenoe to the writ issued at the suit of the plaintiff. 



v. HALLETT.— p.488. 



Though it Is a general rale that ball once rejected and entered in the rejected book, 
stand always rejected, yet where bail had been rejected on a former occasion merely 
on the ground of having been indemnified by the defendant's attorney: Held, that the 
general rale did not apply. 

Obtb of the bail, on coming np to justify in this case, admitted that on 
a former occasion he had been rejected, but solely on the ground of his 
having received an indemnity from the attorney in the cause ; and 

Abraham, for the plaintiff, contended, that he could not now justify, 
it being a settled rule that bail oncq rejected, are always rejected. 

Batlby, J., however, said, This was no objection ; and that the rule 
alluded to must be understood to apply to the case where bail had been 
rejected for insufficiency of property, or other good cause. 

Comyn for the defendant. 

The bail were allowed to justify.(a) 

(a) Vide 1 Chit. Rep. 82, 807, and 676. 



NBWBY v. MASON.— p. 508. 

The Court will refer it to the Master to determine whether superfluous counts in a de- 
claration are introduced vexaUoosly. 

Adam moved for a rule to show cause why it should not be referred 
to the Master to strike out certain superfluous counts in the plaintiff's 
declaration. It was an action for alleged bribery at the Camelford elec- 
tion ; the declaration contained two hundred and ten counts. One set 
charged the defendant with procuring the corruption of, and the other 
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with corrupting persons to vote at the election. He insisted, therefore, 
that as the evidence which would support one set of counts would sup- 
port the other, the declaration contained superfluity, which was fit mat- 
ter for reference to the Master. 

Baylby, J., at the time the motion was made, said, That procuring 
the corruption, and corrupting, might be different offences ; for instance, 
giving a man money to vote a particular way might be one offence, and 
giving him money not to vote at all might be another, so that different 
sets of counts in the declaration might require different evidence. 

The Court, however, granted a role nisi ; and 

Merewether now showed cause against the rule, and insisted that unless 
the counts alleged to be superfluous were introduced vexatiously, the 
Court ought not to interfere ; and whether there was vexation or not 
was a question proper for the Court only to decide, and ought not to be 
referred to the Master. For this he cited Wilkin* v. Perry. (a) 

Sedper Curiam' This is a proper case to go to the Master, who will 
decide whether the plaintiff has introduced the superfluous counts vex- 
atiously or not. 

Rule absolute.* 

(a) Cm. temp. Hardw. 129. Vide 2 Doug. 664, et notis. 



TALMASH, Bart., qui tarn, v. GARDINER,— p. 512. 

The plaintiff in an action for bribery, on the 2 Geo. 2, o. 24, is bound by the 11th eec- 
tion to proceed without wilful delay ; but until the defendant appears to the writ, the 
question as to the wilfulness of the delay does not arise. Therefore, where the writ 
Bued out was returnable on the first return in Trinity, 1821, and the plaintiff did not 
proceed to declare till the 1st of June, 1822, and no appearance had been entered for 
the defendant : Held, that the proceedings could not be stayed under the 11th section 
of the statute. 



DOE y. ROE.— p. 514. 

Judgment signed against the casual ejector, where the* sendee was upon the wife of the 
tenant in possession, who had left the kingdom, and was settled in a foreign country. 

Armstrong moved for judgment against the casual ejector, on an 
affidavit of service of the declaration in ejectment, upon the wife of the 
tenant in possession, who stated at the time of the service that her hus- 
band was gone abroad to America, to settle, and did not intend to return. 
Under such circumstances, a doubt had been entertained at the office, 
whether judgment could be entered ; and therefore it became necessary 
to mention the case to the Court ; and 

Holroyd, J., said, It appeared to him that the judgment might be 
entered up, and granted a rule for that purpose accordingly. 
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In the Matter of « — ~ — , Gent — p. 529. 

Personal service of an attachment for not paying money pursuant to the Master's allo- 
catur cannot be dispensed with; but qnawe whether an. attorney, who keeps out of 
the way to aToid service of the allocatur, is eligible to remain any longer on the 
• xoUT 



The KING v. MARY ANN CABLILE and another.— p. 535. 

This Court has no authority to interfere in the regulation and management of the jails 
of the kingdom. Therefore, where persons guilty of a misdemeanor, and confined in 
a county jail under the sentence of this Court, prayed to be allowed the same indul- 
gences as prisoners confined for felony, the Court refused to make any order upon 
the jailor for that purpose* 



DBUCB v., KING.— p. 539. 

By the Lord's Act, 88 Geo. 8, c. 5, s. 5, where any debtor, who neglects to take the 
benefit thereof within the time limited, shall make it appear that such neglect arose 
from ignorance or mistake, he shall be entitled to take the benefit of the act as if he 
had taken the same within the time limited ; but where an insolvent delayed his peti- 
tion beyond the time limited, in expectation of being discharged by a commission of 
bankrupt: Held that he was not entitled to relief on the ground of "ignorance or 
mistake," 



DOB, on the demise of CARDIGAN, ▼. ROE.— p. 540. 



The statute 1 Geo. 4, o. 87, for enabling landlords mora speedily to recover . _ 
of lands and tenements unlawfully held over by tenants, does not extend to the case 
of a lessee holding over after notioe to quit given by himself, where his tenancy has, 
not expired by efflux of time* 



GENT v. TOMPKINS.— p. 541. 

A pauper baring met with an accident In the parish of W., where he was casual poor, 
the partem/ surgeon attended him, and in the progress of the cure, one of the overseers 
of the parish to which the pauper belonged, called upon the surgeon and desired him 
to take care of the pauper, and do what he could for him, and added, 'Uhat he would! 
see him paid ;" and, on a subsequent application by the parish officers of W., after 
the pauper was remored to his own parish, the overseer said, "if it was right that 
they should pay the surgeon's bill, they would:" Held, in an action against the oven- 
aeer by the surgeon for the amount of his bill, that there was no legal obligation on 
the part of the former to pay, under the circumstances stated. 



LAEGE and Others v. ATTWt)OD and Others.— p. 551. 

b » declaration upon a bail bond against four defendants, one of the plaintiffs sued as 
Mxninistratrix f J. C. W. deceased, without making profert of the will, and the do- 
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cUration in reciting the writ stated, that the sheriff to whom it was directed was 
commanded to take "the said defendant T. A. to answer the plaintiffs of a plea of 
trespass, and ako to a bill of the plaintiffs against the taid defendants .*" Held, on spe- 
cial demurrer, 1st, that the declaration was well, without making profert of the will; 
bat 2d, that it was ill in not clearly showing against whom the writ was issued, er who 
was the defendant in the plaintiff's suit on the writ 

Declaration in debt, by the assignees of a bail bond. The plaintiffs 
were described in the declaration to be James Large, John Adams, and 
Sally Roberts, administratrix of John Charles Woolley, deceased, and 
assignees of the sheriff of Kent. The declaration then proceeded in the 
common form, setting out the bill, which complained of Thomas Att- 
wood, Stephen Uden, Henry Fagg, and Thomas Munns, the defendants, 
" for that whereas the said plaintiffs heretofore, to wit, on, &c, sued and 
prosecuted out of the court, fcc, against the said defendants, a certain 
writ of our said lord the King, called a latitat, directed to the sheriff of 
Kent, commanding him to take the said defendant Thomas Attwood, &c, 
to answer the said plaintiffs of a plea of trespass ; and, also, to a bill of the 
said plaintiffs against the said defendants for 2002. upon promises, &c." 
To this declaration the defendants demurred specially, assigning for 
causes — first, that, in the commencement of the declaration, the plain- 
tiff Sally Roberts is termed and appears to be suing as administratrix of 
John Charles Woolley, deceased, and that the other plaintiffs are suing 
in their own right ; and, in that respect, that the declaration is bad for un- 
certainty, and for the misjoinder of parties ; — second, that the declara- 
tion contains no profert of the will of the said John Charles Woolley, 
deceased ; — and, third, that the declaration states that the plaintiffs sued 
out a writ on, &c, against the said'defendants, meaning all the (defend- 
ants in this suit, and states, that in that writ the sheriff was commanded 
to take the said defendant, Thomas Attwood, to answer to a plea of tres- 
pass, and also to a bill of the said plaintiffs against the said defendants; 
which allegations are inconsistent, and it doth not clearly appear against 
whom the said writ was issued, or who was defendant in the said suit of 
the plaintiffs upon such writ. Joinder in demurrer. 

H. Cooper, in support of the demurrer, made two points. First, that, 
as the plaintiff Sally Roberts had declared as administratrix, she ought 
to have made profert in curia of her letters of administration ; and, second, 
that there was a disagreement between the condition of the bail bond, 
which was the most important and effectual part of the writ, and the ac 
etiam clause ; for that the declaration, in setting out the writ, stated that 
the sheriff was commanded to take the said defendant, Thomas Att- 
wood, to answer the plaintiffs of a plea of trespass, and in the ac etiam 
clause the words were, " and also to a bill of the said plaintiffs against 
the said defendants," thereby making it uncertain against whom the writ 
was, in fact, issued, or who was the defendant in the suit in which the 
writ was issued. On both grounds, therefore, he prayed judgment for 
the defendant. 

The Court said, as to the first point, it was not tenable ; for, although 
there was the addition of administratrix to the name of one of the plain- 
tiffs, Sally Roberts, still that was no objection, the profert of the will not 
being necessary. Probably, the bail bond described her in the character 
of administratrix, but still she was at liberty to sue in her owh name 
with such an addition. By the declaration it appeared that she sued a$ 
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one of the assignee* of the sheriff, and it is a clearly-established rule of 
pleading, that where the cause of action arises after the death of the intes- 
tate or testator, the executor or administrator need make no profert of 
the will or letters of administration. If an executor, as such, recovers a 
judgment against his debtor of his testator, and the sheriff is guilty of an 
escape, he may describe himself as executor in his declaration in an 
action against the sheriff for the escape, and he is not bound to produce 
his letters testamentary ; for he may sue in his own name, though he 
adds the character of executor to it, which may be treated as surplusage. 
As to the other point, that seemed clearly with the defendant, but the 
Court would give the plaintiff leave to amend upon payment of costs. 

Marryatt, for the plaintiff, accepted the proposal, and took leave to 
amend upon payment of costs accordingly. 



JONES v. JONES.— p. 558. 

Though, by the practice of the Court, judgment cannot be entered up on a warrant of 
attorney more than a year old without the leave of the Court, yet none but the de- 
fendant himself can object to any irregularity in this respect. 



DOE, dem. IRVIN v. ROE.— p. 562. 

The statute 48 Geo. 8, o. 149, sen. 2, requiring an office copy of the declaration to be 
written in the usual and accustomed manner, on which a duty of Ad, per sheet. is im- 
posed, and it not having been the practice to write such copies on both sides of the 
stamped sheet of paper. Held, that service of 17 office copies of declarations in eject- 
ment, so written and delivered to as many tenants in possession, was irregular. 



DOE v. ROE.— p. 563. 

Serrice of the declaration in ejectment must be before the essoign day of the term ; but 
where the service was before that day, and the explanation of it to the tenant in 'pos- 
session did not take place till after: Held, that the lessor of the plaintiff was not 
entitled to judgment. 

Platt moved for judgment against the casual ejector in this case, upon 
an affidavit that the declaration in ejectment was served upon the tenant 
in possession before the essoign day of the term, but that the explana- 
tion did not take place till afterwards. 

Baylby, J., (the only judge in Court,) said, the service of the decla- 
ration in ejectment by the means stated was insufficient ; and, therefore, 
refused to give judgment. 

Rule refused. 



LAMB v. PRATT.— p. 577. 

Plea of judgment recovered of a term before cause of action, may be treated as a nullity, 
and the plaintiff is entitled to sign judgment without leave of the Court 
VOL. XVI. 8 



58 Lamb v. Pratt. T. T. 1822. 

This was a motion for Betting aside interlocutory judgment, signed by 
the plaintiff after plea pleaded. 

Wilde showed, for cause, that, the plea not being adapted to the cause 
of action, the plaintiff was entitled to sign judgment. It was an action 
upon a bill of exchange, which was not due until Hilary vacation ; and 
to the plaintiff's declaration of Easter term, the defendant pleaded a 
judgment recovered as of Hilary term, the bill not being in fact then 
due; and on the authority of Phillip* v. Bruce, 1 Chit. Rep. 626, the 
plaintiff treated the plea as a nullity, and signed jndgment. 

Hutchinson, contra, urged that, as this was an action against an attorney, 
the bill must have been filed against him as of the term preceding the 
cause of action, and therefore there was nothing inoongruous in the form 
of the plea, to which, if it was objectionable, the plaintiff ought to have 
demurred. But 

Per Curiam. The judgment, at all events, could not have been re- 
covered until Easter term, and therefore it is quite clear that this plea 
is false and insensible. If defendants will plead judgments recovered, 
for the purpose of delay, let them at least take care that their pleas are 
good in form. 

Rule discharged, (a) 

(a) Vide 1 Bos. ft Pol. 646; 8 Id. 896; 6 T. B. 162 ; 4 Taunt 668; Barnes, 262; 
and 1 Chit Bep. 866 and 666. 
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FARRANT v. THOMPSON.(a)— p. 1. 

The machinery of a mill is part of the freehold, and cannot lawfully be remored by the 
tenant. Where the owner of a mill demised it to a tenant under agreement for a lease 
for thirty years, and the tenant clandestinely dismantled the mill of the machinery, 
which in its removal was seised by the sheriff in execution, and sold under his autho- 
rity to a bona fide purchaser : Held, that the landlord might maintain trover against 
such purchaser, though the tenant's term was unexpired. 

Trover for the machinery of a mill. At the trial before Abbott, C. 
J., at the Middlesex sittings after last Easter term, it appeared that the 

C'ntiff was the proprietor of a corn-mill at Cudham, in Itent, which he 
purchased in July, 1820, of one Richards, who continued in posses- 
sion thereof as tenant to the plaintiff, under an agreement for a lease of 
thirty years, but which lease was never in fact executed. Richards be- 
coming irregular in his payments of rent, the plaintiff, in June, 1821, 
put in a distress upon the premises ; but, upon application by Richards, he 
allowed him time, and a man remained in possession until August, when 
Richards succeeded in putting the latter out by stratagem, and then pro- 
ceeded to dismantle the mill, the entire machinery of which was found 
to have been removed and the null deserted, when possession was re- 
gained by the plaintiff. The property thus removed was, in the course 
of its transit to Greys, in Essex, (where the defendant, who, by previous 
private contract, had agreed to purchase it of Richards, lived,) afterwards 
seised bv the sheriff under an execution at the suit of a third person, and 
sold under his authority bv public auction, when the defendant became 
the purchaser of the articles sought to be recovered by this action. On 
the part of the defendant two objections were taken ; first, that, as the 
goods had been sold bona fide under legal authority by the sheriff, it 
must be considered as a sale in market overt, and could not be impeached 
as against the purchaser, but that the action should have been brought 
against the sheriff; and, second, that, as Richards was tenant of the mill 

(a) The MS. of this ease haying been mislaid when the last number went to press, it is 
thought right to insert it here. 
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under an agreement for a lease, the plaintiff, as landlord, could not main- 
tain trover for the goods ; bis only remedy being case for tbe iniury to 
his reversion ; and, on these grounds, it was contended that the plaintiff 
must be nonsuited. The learned judge, however, directed the jury to find 
a verdict for the plaintiff, giving the defendant leave tt> enter a nonsuit, if 
the Court should be of opinion that these objections were available ; and 

Scarlett now moved for a rule nisi accordingly ; and, on the first point, 
cited Doe v. Thorn, 1 M. & S. 425 ; Manning 9 * case, 8 Co. Rep. 191, 
and Q-oodyer v. Junee, Yelv. I79.(a) On the second point he cited 
Chrdon v. Earner, 7 T. R. 9. 

Abbott, C. J. I am of opinion that there is no foundation for either 
of the objections taken in this case, and, therefore, that we ought not to 
grant the rule to enter a nonsuit. With respect to the first objection, it 
is by no means borne out by the cases which have been cited in support 
of it. The only case, indeed, which appears to me to hear upon the pres- 
ent, is that of Doe v. Thorn, and in that Lord Ellenborough states, as 
the ground for entering the ponsuit, that the judgment had not been set 
aside. The second objection, I think, does not apply here, although it 
certainly prevailed in the case of Gordon v. Harper, and the distinction 
I draw is this ; in that case the goods were personals, and the possession 
of them was wholly divested from the landlord by the demise to the 
tenant ; but here the goods are in the nature of realties, and go with the 
inheritance. It has been decided in Elwe* v. Maw, 8 East, 28, that a 
cider-mill and its appendages pass to the heir, and not to the executor ; 
and I can see no reason why a different doctrine should be entertained 
respecting a corn-mill. I also think now, as I certainly thought at the 
trial, that these goods, when separated from the mill, would, as in the 
case of trees cut down by a tenant, revert to the landlord ; and, upon that 
principle, trover is maintainable for them by the landlord. Wheels and 
spindles can scarcely be considered as .furniture ; and it was proved that 
articles of that description Vfere separated from the mill, and removed 
in the night. As regards the justice of this case, no man can entertain 
a doubt ; and I am of opinion that the law will authorize us in holding 
that the plaintiff is entitled to the remedy he seeks in this particular form 
of action, and against this particular defendant. The sheriff is a wrong- 
doer in taking the property of the plaintiff ; and, therefore, the defendant 
could not, under him, acquire any title to it. 

Bayley, J. It seems to me that the possession in this case was never 
wholly out of the landlord ; and that the use of the machinery only, not 
the machinery itBpIf, was demised to the tenant. As such, it is quite 
clear that the plaintiff might have stopped the goods, if he had found them, 
in transitu, and I think he is equally entitled to recover them in an action 
of trover against a purchaser. In the case of Gordon v. -Harper, the goods 
were merely personals, and remained in the actual possession of the lessee 
at the time when the seizure was made ; but here the goods were clearly 
a part of the inheritance, and within the rule applying to the case of trees 
cut down by a tenant. This is not like the case where the removal of 
the goods is temporary, or for an honest or justifiable purpose ; and I 
think we should be doing violence to the law if we were to hold that this 
action was not maintainable. 

Holroyd, J. I am of the same opinion. The goods in this case 

^ (a) See Cole*. Davie$ t 1 Ld. Raym. 724. 
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part of the freehold, and the use of them alone was demised to the 
tenant. They were chattels real, and as such they were leased. They 
were, in law, strictly a part of the -mill itself, and the tenant had no do- 
minion over them so as to make them personal chattels ; he could only 
use them in statu quo they existed when demised to him. So it is in 
the case of a dwelling-house demised ; if the tenant pulls it down, the 
materials and fixtures then revert to, and are the property of, the land- 
lord ; so it is in the oase of growing trees ; and so, likewise, I think it is 
here. > The wrongful removal of the goods by the tenant had the imme- 
diate effect of terminating his tenancy, and his interest in the chattels ; 
and the landlord became entitled to recover them from any person in 
whose possession he could find them. 

Bbst, J., concurred. Rule refused. 



DOE, dem. TEVERELL, v. 8NEE.— p. 5. 

Service of ft declaration in ejectment on the servant of the tenant in possession, with a 
subsequent acknowledgment from the attorney of the latter, that the declaration had 
been received, it sufficient for judgment nisi against the casual ejector. 



MOODT and Others, Assignees of BELL, a Bankrupt, v. SPENCER, 
Gentleman, one, &c. — p. 6. 

A town agent has no lien for the general balance due to him from a country attorney, 
upon t£e money of a client of the latter, coming to his hands in a cause in which he 
acts as the town agent But quaere, whether he has not a lien for his agency in 
recovering the money in the particular cause. 

Assumpsit for money had and received. At the trial before Graham, 
B., at the last assises for the county of Lincoln, it appeared in evidence 
that the defendant, being town agent of Mr. Baldwin, an attorney in the 
country, had received a sum of money due to the bankrupt from a person 
named Wilson, who had been sued by Baldwin, on the retainer of the 
bankrupt before his bankruptcy. The money was received by the de- 
fendant in. London, after the act of bankruptcy was committed, and he 
refused to pay it to the assignees, on the ground that he had a lien upon 
it for a general, balance due to him from Baldwin, as town agent for the 
latter in that and other causes. It was objected at the trial, that the 
action would not He against the defendant, there being no privity between 
him and the .assignees, to whom Baldwin alone was liable. The learned 
judge, however, overruled the objection, and the plaintiffs had a verdict, 
with liberty to the defendant to move the Court. 

Denman, C. 8., now moved for a rule to show cause why a nonsuit 
should not be entered, or a new trial granted, and contended that the 
defendant had a lien upon the money for the general balance due to him 
for business done as town agent for Baldwin, the country attorney. He 
cited Ward v. JTejwfe, 15 Yes. 297. 

Abbott, 0. J. The case cited seems to be no authority on this point. 
That was entirely a question between the town agent and the solicitor in 
the country. Here the question is between the agent and the party for 
whom he h*s received the money. The assignees of the bankrupt claim 
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this as money had and received to their use for the benefit of the bank- 
rupt's estate, and if the bankruptcy had not taken place, it is quite clear 
that this would have been money received to the use of the bankrupt, 
but the bankruptcy intervening, the title of the assignees accrues. If the 
case is put upon the question, whether the defendant has a right to keep 
this money in respect of a claim which he has upon the bankrupt, the 
argument is clearly against the defendant ; and I do not see that the in- 
tervention of Baldwin makes any difference in the case, because the latter 
and the defendant must be considered as standing in the same situation. 
It does not appear to have been suggested at the trial that the defendant 
was entitled to any reduction of the damages in respect of his expenses 
and trouble in recovering this money ; but he appears to have rested his 
case on a claim of lien upon this money for the general balance due from 
Baldwin, as his town agent. If by law the defendant is entitled to a lien 
upon this money for the expenses incurred by him in the particular suit 
in which it was recovered, that is a different question, and may be the 
ground of an application of another kind, but at present no such applica- 
tion is presented, nor does it appear that the subject was introduced at 
the trial. I am of opinion that the defendant has no lien on the money 
for the general balance claimed to be due to him from the attorney in the 
country. 

Batlet, J. It is quite clear that this is money had and received to 
the use of the assignees, because they are the parties to whom the general 
property of the bankrupt belongs. The defendant, as agent for the at- 
torney in the country, must have known that the money was received for 
their use. The defendant must stand in the same situation as Baldwin, 
and before he can make any valid defence to this action, he must show 
that Baldwin had a right to retain the money against the assignees. It 
cannot be said that the defendant was carrying on the suit upon the 
credit of the assignees, but on the credit of Baldwin, and therefore he 
could not maintain an action against the assignees to recover the amount 
of his bill from them. Suppose the assignees had paid Baldwin his bill 
of costs, then all right which the defendant had as an agent would be 
destroyed. The justice of the case is clearly against the defendant. He, 
as agent, is the hand to receive the money, but he knows at the time he 
receives it, that he receives it for the benefit of the assignees. Suppose 
Baldwin had received it, he would have received it for the use of the 
assignees, and he clearly would not have a right to stop it in transitu. 
Unless Baldwin had that right, I am of opinion that the defendant has no 
right to pay Baldwin's debt with the money belonging to the assignees. 

Holroyd, J., and Best, J., concurred. « • refused 

On a subsequent day Denman obtained a rule nisi for reducing the 
amount of damages by such sum as should appear to be due to the de- 
fendant in respect of his agency in recovering the particular sum of 
money for which the action was brought. 



HENDRY v. BIERS and Two Others.— p. 9. 

By statute 28 Geo. 8, o. 70, s. 84, any action or suit against any person or persons, fbr 
any matter or thing done by any officer or officers of excise, or any others acting in 
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his or their aid, mast be commenced within three months next after the cause of action. 
Semble, that this section extends to the officers themselves and others acting in their 
aid. At all events an action apunst officers of excise, &c, not brought within the 
time limited, is barred by the 28 Geo. 3, c. 87, s. 23, which extends to any action 
against any person or persons for any thing by him or them done in pursuance of any 
act or acts relating to the revenues of customs and excise. 



COLTHERD v. PUNCHEON.— p. 10. 

Proof that a hone is "a good drawer" only, will not satisfy a warranty that he is "a 
good drawer, and pulls quietly in harness." 

Assumpsit on a warranty of a horse, the warranty being, that the horse 
was " a good drawer, and would pull quietly in harness. ' At the trial 
before Abbott, C. J., at the last assizes for the county of Northumberland, 
the plaintiff had a verdict. 

J. Williams now moved to set aside the verdict, and obtain a new trial, 
on the ground that the verdict was against the evidence in the cause. 
The evidence was, that the horse was a good drawer, but it did not appear 
that he pulled quietly in harness. He therefore submitted that the war- 
ranty being stated in the declaration as an entire contract, the plaintiff 
ought to have proved the whole of it before he could recover. Being 
44 a good drawer," and " pulling quietly in harness," he insisted were not 
convertible terms ; for a horse might be a good drawer, and yet not pull 
quietly in harness. As the plaintiff therefore had failed in proving the 
whole of his allegation, the verdict could not be sustained. 

Per Curiam. There is nothing in this objection. In assumpsit the 
rule is, that you must prove the whole of the consideration, but you need 
not prove the whole of the promise. The consideration here is, that the 
plaintiff would buy of the defendant the horse at a certain price ; and the 
promise is, that the horse is a good drawer, and pulls quietly in harness. 
The very words of the promise need not be laid nor proved ; it is suf- 
ficient to state the substance, and if that be proved, it is enough to sup- 
port the action. But it is quite clear, in this case, that these are convert- 
ible terms, because no horse can be said to be a good drawer, if he will 
not pull quietly in harness ; and therefore proof that he is merely a good 
puller will not satisfy the warranty. The word "good" must mean 
"good in all particulars." 

Rule refused.(a) 

(a) Vide 2 Bos. & Pul. 79. Lutw. 287. Cro. Elix. 79. 1 Taunt 212, 528. 1 New 
Rep. 172. 1 Campb. 862. 2 Ibid. 807. 4 East, 464, 5. 6 Ibid. 568. 8 Ibid. 79. 12 
Ibid. 1. 18 Ibid. 102, 120. 1 T. B. 240. 4 Ibid. 560. 5 Ibid. 490. 7 Ibid. 848. Doug. 



DOE v. ROE.— p. 12. 

Service of declaration in ejectment by leaving it with the daughter of the tenant in 
possession, (who was confined by indisposition,) with an affidavit that the daughter 
acknowledged the receipt of the declaration, and that she had read it over and ex- 
plained it to her mother before the essoign day of the term, sufficient for a rule nisi 
for judgment against the casual ejector. 
VOL. XVI. 9 
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HOPLEY v. THORNTON.— p. 12. 

Judgment entered up on an old warrant of attorney, the affidavit stating that the de- 
fendant was alive at New South Wales in the month of August last, as appeared by 
a letter received from him of that date. 



Ex parte BOYLE.— p. 13. 

Where a sheriff or his deputy neglects to' enter a plaint in replevin, in the County Court, 
for damage feasant, this Court will not compel him to do so on motion. 



DOE, on the demise of BROOK, y. BRYDGES.— p. 29. 

Demand of rent due from lessee to lessor, though made of a stranger, if made upon the 
land, is a sufficient demand, and need not be general, to sustain ejectment for a for- 
feiture for non-payment of rent, being lawfully demanded. 

Ejectment to recover the possession of twelve acres of land. At the 
trial before Park, J., at the last assizes for the county of Essex, it was 
necessary for the lessor of the plaintiff to show, that a lease which he 
had before granted of the land in question to a person of the name of 
Lawrence, the term of which was then unexpired, was forfeited. The 
lease contained a proviso for re-entry on non-payment of rent. In sup- 
port of the forfeiture, the lessor of the plaintiff relied upon a demand and 
non-payment of rent, under the following circumstances : — The lessor of 
the plaintiff went upon the land, on the 30th of October, and addressed 
himself to a person named Warraker, who held under the defendant 
one of three or four houses built upon the land by the defendant, and 
said, " I am come to demand of you bl. for my rent." To this War- 
raker replied, " that he had paid his rent to Mr. Brydges, the defendant, 
and he did not understand paying any more." A similar demand was 
made upon the other occupants of the houses upon the land, being tenants 
of the defendant, but without success. It was objected, that this was 
not a sufficient demand to sustain a forfeiture, and that the demand 
should have been general, and not of strangers, whom, for this purpose, 
the defendant's tenants must be considered. The learned judge, how- 
ever, overruled the objection, and held the demand to be sufficient, 
having been made upon the land. 

Walford now moved for a rule to show cause why the verdict should 
not be set aside and a new trial granted, and contended that there was 
no sufficient demand of the rent proved, to sustain a forfeiture ; and, 
relying on the authority of Sweton v. Cushe, Yelv. 36, he insisted that the 
demand ought to have been general, and not of a stranger, inasmuch as 
it must appear that the person of whom the demand is made, is one 
having authority to pay the rent. The defendant's tenants were, quoad 
the lessor of the plaintiff, perfect strangers, and therefore a demand of 
them was not sufficient to work a strict forfeiture. 

Abbott, C. J. I have no doubt that, upon special verdict, this might 
be considered as sufficient evidence of a demand of rent upon the 
premises. It is perfectly clear, that if there is no other person upon the 
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land to pay the rent, such a demand as this would, upon all the authorities, 
be sufficient to sustain an ejectment for a forfeiture. The case of Sweton 
v. Oushe was argued upon special verdict, and may stand good. That 
was the case of warning to effect repairs of a house pursuant to the cov- 
enant of a lease, and it was held, that warning to a man who was not the 
tenant was not sufficient. I do not say, that the evidence in this case 
would have warranted us in saying that this would have been sufficient 
warning to the immediate tenant of the lessor ; but here the demand of 
rent is made upon the land, and though it is argued that the demand is 
made upon persons who are strangers to the lessor, still I think that is 
sufficient. 
The rest of the Court concurred. . Rule refused. 



WITTE and Another v. HAGUE and Another.— p. 88. 

4., an engineer, being employed by B. to erect ft steam boiler, and other apparatus, on 
premises adjoining to the manufactory of C, and in consequence of the explosion of the 
boiler from the insufficiency of the materials of which it was composed, the property 
of the latter was injured, and it being found as a fact by the jury, that A. was per- 
sonally present, and that his serrants had the management of the apparatus at the 
time of the accident : Held,' that C. might maintain case against A. for the injury 
he had sustained. Semble, that if the jury had negatived the fact of A. 'a manage- 
ment of Jhe apparatus, though the accident arose from an imperfection in the materials 
of which it was composed, he would not hare been primarily liable. 

Action on the case. The first count of the declaration alleged, that 
the defendants ignorantly, wrongfully, and negligently, erected a steam 
apparatus, in a building adjoining the plaintiffs manufactory ; consisting 
(among other things) of certain part thereof, called the boiler, and certain 
other part thereof, called the safety valve, which were improperly con- 
structed, and made of improper materials, and that the defendants having 
the care, management, and direction thereof, applied an excessive heat, 
and improperly stopped and closed the safety valve, by which an explo- 
sion was occasioned, whereby the manufactory of the plaintiffs was thrown 
down and prostrated, fcc. The declaration contained several other 
counts, varying the mode of stating the grievance of which the plaintiffs 
complained, rlea, Not Guilty. At the trial before Abbott, C. J., at the 
sittings in Middlesex, after last Trinity term, the facts appeared to be 
these : — The plaintiffs, who were sugar refiners, occupied premises ad- 
joining to the premises of a person named Constant, who carried on the 
"ike business. The latter employed the defendants, who are engineers, 
to erect a steam boiler, and other apparatus, for the purpose of refining 
sugar, by an improved method. In the course of the experiments made 
to bring the process to perfection, the boiler blew up, from an alleged 
imperfection in the materials of which the apparatus was made ; and in 
the explosion, the premises of the plaintiff sustained the damage for which 
the present action was brought. At the trial, two heads of evidence 
were adduced on the part of the plaintiffs, first, to show that the works, 
constructed by the defendants, were imperfect and insufficient for the 

Curposes for which they were intended; and, second, that the defendants, 
7 themselves or their workmen, were present, superintending and having 
the management of the works at the time the accident happened. It 



t 
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was objected in point of law, that this action did not lie against the de- 
fendants at the suit of the plaintiffs, supposing them to be liable remotely 
for the consequences of the accident ; and that the action lay, if at all, 
against Constant, who might have his remedy over against the defendants. 
The learned judge reserved this point, and left it to the jury as a ques- 
tion of fact, whether, at the time the accident happened, the defendants, 
by themselves or their servants, had the conduct and management of the 
operations of the apparatus ; directing them, that if they had, they should 
find their verdict for the plaintiffs. The jury expressly found the 
affirmative of the question put to them, and the plaintiffs had a verdict, 
the damages to be referred to arbitration. 

Copley, S. G., now moved to set aside the verdict, and obtain a new 
trial. 

Per Curiam. The question, whether the defendants had the manage- 
ment of the works at the time the accident happened, was a question of 
fact for the jury, and they have expressly found it in the affirmative. 
That question was put to them distinctly, with a view to the defendants' 
liability, and the jury having found the fact, that makes all the difference 
in the case ; for it is perfectly clear, that if the apparatus was under the 
management of the defendants, and they were conducting the process at 
the time of the accident, they are primarily liable to the plaintiffs for the 
consequences. If, indeed, that question had been negatived by the jury, 
perhaps there might be some weight in the objection which has been 
taken in point of law. It appears from the evidence in the case, that this 
engine had been newly set up, and that in order to bring it into complete 
operation, the defendants and their servants were upon the premises, and 
owing tq some mismanagement of the latter, and from some defect in the 
materials of which the apparatus was composed, the accident happened 
of which the plaintiffs complain. These facts having been found by the 
jury, we are of opinion that this action is sustainable. 

Rule refused. 



DOE, on the demises of BUDDEN and Others, v. HARRIS.— p. 36. 

Testator devises his freehold estates to trustees in trust, to secure an annuity of 60/. per 
annum to his wife for life, and then in trust for his two younger sons, and his two 
daughters, and all children to he begotten on the body of his wife, until they shaU 
severally attain the age of twenty-one years, and then unto and among them, share 
and share alike, as tenants in common, and not as joint tenants. The will then 
granted a power to the trustees to receive the rents, and to lay out the surplus beyond 
the wife's annuity, and other charges thereon, in good securities, to grant leases 
of the estates for a term not exceeding seven years, "and should they think it advisa- 
ble to sell any part thereof at any time after my death :" Held, that this latter clause 
did not control the express gift of the estates to the children in fee, when they should 
severally attain the age of twenty-one years. 

Ejectment for a freehold messuage or tenement. At the trial before 
Abbott, 0. J., at the Middlesex sittings after last Trinity term, it appeared 
that the lessors of the plaintiff claimed under the will of their father, who, 
it was admitted, died seised in fee of the premises in question, they being, 
at the time of his death, in the possession of a third person, under c 
lease, since expired. The will contained a devise to certain trustees, (the 
survivor of whom was the present defendant,) their survivors or survivor, 
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and .their or his heirs, &c., of all the testator's freehold property, to cer- 
tain trusts and uses therein specified ; namely, to secure to his wife an 
annuity of 60?. a year for her life, with power to her to enter and distrain 
for the same ; and then, " in trust for my two younger sons and my two 
daughters, and all children to he begotten on the body of my said wife, 
until they shall severally attain to the full age of twenty-one years, and 
then unto and among them, share and share alike, as tenants in common, 
and not as joint tenants." The will contained clauses empowering the 
trustees to receive the rents, and to lay out the surplus beyond the annuity 
and other charges thereon, in good securities ; to grant leases of the 
estates, for a term not exceeding seven years ; and if they should think it 
advisable to sell any part thereof "at any time after my death.' ' The 
testator died without having any more children ; his wife was still living 
when the action was brought. One of the daughters mentioned in the 
will was dead, and the other three children had all attained the age of 
twenty-one years, and were the present lessors of the plaintiff. In answer 
to this case, it was contended, that by the words of the will, the legal 
estate was vested in the trustees, and not in the children ; and conse- 
quently that the present action could not be maintained. The learned 
judge, however, was of a different opinion, and the jury, under his direc- 
tion, found a verdict for the plaintiff, with liberty to the defendant to 
move to enter a nonsuit. 

W. E. Taunton now moved accordingly, and renewed the objection, 
contending that the language of the will could not fairly be construed in 
any other way than to vest the legal estate in the trustees. 

Per Curiam. There is an express gift of the estates to the children 
in fee, when they shall arrive at the age of twenty-one years ; and we 
must, if possible, so construe every part of the will, as to give effect to 
that object. There is, however, no difficulty in doing this. The powers 
given to the trustees are for the benefit of the children during their 
infancy, and a limitation is put to them by the express devise of the free- 
hold. Till they reach the age of twenty-one, their interests are committed 
to the care and management of the trustees, and from that time they 
come into their own hands. The case was properly left to the jury, and 
there is no ground for disturbing their verdict. 

Rule refused. 



DOE, on the several demises of JOHN- SOXJTER, and GEORGE 
CHATFIELD and ELIZABETH his wife, v. JOHN HULL and 
LANSDOWN HULL, Infants, by Sir GEORGE HARNAGE, Bart., 
their Guardian. — p. 38. 

H. S. devises his estate to his wife in fee, and dies seised, leaving his widow and two 
sons him surviving. After his death, the widow and the younger son, by deed of bar- 
gain and sale, convey the estate in fee to H. without the privity of the eldest son and 
heir at law of the testator. H. continues in undisturbed possession of the estate for 
twenty-two years, and dies possessed, bequeathing it to his children. Six years after 
H. entered into possession, W. S., the eldest son and heir at law of H. S., makes his 
"frill and devises all his real estate to his wife, and to his younger brother in trust for 
the life of the wife, and then to his children, and dies three years afterwards, without 
erer disturbing H.'s possession: Held, that the trustees might maintain ejectment to 
wcover the possession of the estate, notwithstanding H.'s quiet enjoyment for twenty- 
two years. 



70 Doe v. Hull. M. T. 1822. 

Ejectment to recover the possession of certain freehold lands and 
premises situate at Midhurst, in Sussex. At the trial before Parky J., at 
the last assizes for the county of Sussex, the case was this : — Henry 
Souter, the father of the lessor of the plaintiff John Souter, being seised 
in f>e of the premises in question, made his will, bearing date the 12th of 
June, 1788, by which he gave the same to his wife in these words : "I 
give to my loving wife, Mary* Souter, all my household goods and chattels, 
and I give to her a barn and piece of free land at Midhurst, in Sussex." 
On the 7th of October, 1790, the testator died seised, leaving John Souter, 
who claimed to be his eldest son and heir at law, and his said wife, him 
surviving. On the 9th of October, 1794, the widow and John Souter 
jointly conveyed the premises to Christopher Hull, the father of £he defend- 
ants, by deed of bargain and sale, who took possession and remained un- 
disturbed therein till July, 1814, when he died, leaving his will, whereby 
he demised the premises to the defendants, in equal moieties. Whicher 
Souter was, in fact; the eldest son and heir at law of the testator Henry 
Souter, whom he survived, but he did not join in the conveyance to Mr. 
Hull. On the 6th of November, 1810, Whicher Souter made his will, 
by which he bequeathed all his real estate to his wife, Elizabeth Souter, 
and his brother John Souter, (the party who joined in the conveyance of 
Mr. Hull,) upon trust to make an inventory thereof, and first, by sale of 
part, to pay his debts, &c, the residue to his wife, for life, or while she 
continued his widow, and upon her death, or marriage, to his children, 
share and share alike. Whicher Souter died shortly after making this 
will, and in 1813 his widow married the lessor of the plaintiff, George 
Ghatfield. Upon this case it was contended, that the lessors of the plain- 
tiff were entitled to recover the premises, as devisees in trust under the 
will of Whicher Souter, the heir at law of Henry Souter, the original 
testator, and that the defendants must resort to their action against John 
Souter, the party to the conveyance to Mr. Hull, upon the deed. For 
the defendants, three objections were taken. First, that as Whicher 
Souter was not in possession when he made his will, he could not devise 
a right of entry ; second, that the realty did not pass under his will, the 
language of it being clearly referable to personal property only ; and 
third, that as Mr. Hull had maintained an adverse possession for twenty- 
two years, and had died so adversely possessed, and had bequeathed the 
estate to his children, a descent was cast. The learned judge, however, 
was of opinion that the lessors of the plaintiff had shown a good title, and 
directed the jury to find a verdict for the plaintiff, reserving the points of law 
raised for the defendants, with liberty to them to move to enter a nonsuit, 
if the Court should be of opinion that the objections were well founded. 

Marryatt now moved accordingly, and relied mainly upon the first and 
last objections. Upon the first he cited Groodright v. Forrester, 8 East, 
552. Upon the last point, he referred to Co. Lit. 239, b. ; Lit. s. 394 ; 
Adams on Ejectment, 1st ed. 52. 

Abbott, C. J. I am of opinion that there is no foundation for either 
of the objections presented for our consideration. With respect to the 
first, I think, there is no ground for saying, that the adverse possession 
of Mr. Hull has operated as a disseisin of Whicher Souter. Mr. Hull 
did not take possession wrongfully; he only wrongfully continued in pos- 
session. He came in under right and title, which remained good during 
the life estate of Henry Souter's widow, but ceased at her death, and 
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from that period he continued in possession wrongfully. But what is the 
effect of that ? No more than that he is tenant by sufferance to Whicher 
Souter, who permitted him for a period to remain in possession. It has 
been held in a recent case in this Court, that a mortgagor in actual pos- 
session of mortgaged premises is tenant by sufferance to the mortgagee, 
and this is a still stronger case than that. 1 Dowl. & By. 272. I know 
of no authority which says, that a mere wrongful possession divests the 
estate of the party against whom the possession is adversely held. If the 
argument is to be carried to that extent, a mere adverse possession might 
be made equivalent to a fine and feoffment. Then, as to the second ob- 
jection, I am decidedly of opinion, that no descent has been cast in this 
case. To allow the argument on this point would be to allow, that 
wherever a wrongful possessor dies in possession, and his heir enters, the 
real heir at law cannot support ejectment. That would be a monstrous 
proposition generally, but especially in this case, where the heir at law 
was never disseised, and the defendants in the action were never seised 
at all. The language of " descent cast" imports that the ancestor is 
seised ; and the question is begged, if it is assumed that in this case 
Hull, the ancestor of the defendants, was seised. 

Baylst, J. I am of the same opinion. In order to bar the power of 
devising a right of entry, there must be an actual disseisin of the devisor ; 
a mere adverse possession will not suffice ; he must be completely ousted 
of the freehold. The question, then, is, Whether Whicher Souter, the 
devisor under whose will the lessors of the plaintiff claim, was ever di- 
vested of the freehold, and I am of opinion that he never was. The re- 
lation of Mr. Hull to Whicher Souter is that of landlord and tenant ; the 
former was tenant by sufferance to the latter from the moment of Mrs. 
Souter's decease. This point was laid down in this Court in the recent 
case cited by my lord, and is founded upon the doctrine in Lord Coke, 
Co. Lit. 240, b. The lessors of the plaintiff have shown a clear title in 
Whicher Souter, and if he had an estate in the premises, he was compe- 
tent to devise it ; he does devise it, and it vests in the lessors of the plain- 
tiff as devisees in trust under his will. To support a descent cast, it must 
be shown that the ancestor was seised. Here, there was no seisin of Mr. 
Hull, the ancestor. In a case which, I remember, came from Warwick 
some time since, the counsel relied upon a descent cast. It appeared in 
evidence that the party originally came into possession rightfully, and his 
possession was lawful, until a particular person died. After the death 
of that person, the party held over, and levied a fine, and when he died 
an ejectment was brought against his heir. On behalf of the heir it 
was insisted, that there had been a descent cast. No, said the Court ; 
for upon the death of a particular person alluded to, the ancestor became 
tenant by sufferance only ; and therefore there could not be a descent cast, 
because there was no seisin. The definition which Lord Coke gives of 
a tenant by sufferance, is he who originally comes in by right, but con- 
tinues in possession by wrong. Now, that is exactly the description of 
Mr. Hull, under whom the defendants claim, and therefore I think the 
lessors of the plaintiff are entitled to recover. It is said, that there has 
been an adverse possession for twenty-two years in this case. I know of 
no case in which it has been held, that a mere adverse possession (if 
this case is so put) can operate as a disseisin, to prevent the owner of 
the freehold from devising it by will. Mr. Hull was only a disseisor 
ui one way, namely, at the election of Whicher Souter. There are 
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many authorities which Bay, that this would only he a disseisin at the 
election of the owner of the freehold of inheritance ; and if Whicher 
Souter had thought fit to treat it as a disseisin, he would be warranted 
in doing so ; hat he was not bound to do so. Doe, d. Atkyns, v. Horde, 
Cowp. 689. On these grounds, I am of opinion that the lessors of the 
plaintiff are entitled to recover. 

Holroyd, J., and Best, J., concurred. 

Rule refused. 



The KING v. FIELDER and Another.— p. 46. 

Semble, that the consent of the counsel for the prosecution cannot dispense with the role 
which requires the presence of defendants convicted upon a criminal proceeding, dur- 
ing a motion for a new trial. 

At the sittings in Middlesex, after last Michaelmas term, before Ab- 
bott, G. J., the defendants had been convicted of a misdemeanor. 

Adolphus was now instructed, on behalf of the defendants, to more for 
a new trial. The defendants, not being personally present, conformably 
to the rule which requires that the defendant in a criminal proceeding 
shall be in attendance in Court during a motion for a new trial, he said 
he had the consent of the counsel for the prosecution, dispensing with 
the presence of the defendants, and therefore prayed leave to make his 
motion in their absence. 

Denman, C. S., for the prosecution, said he had no objection ; but 

Per Curiam. The rule is, that in all criminal cases, a motion for a 
new trial cannot be made, unless the defendant is present 'in Court, and 
therefore the more correct course of proceeding is to have these defendants 
present, notwithstanding the consent of the counsel for the prosecution. 

Adolphu8) therefore, was not allowed to move, in the absence of the 
defendants. 



The KING v. The JUSTICES of DENBIGHSHIRE.— p. 52. 

An order made by justices of peace, under stat 66 Geo. 8, c. 68, s. 2, for stopping up an 
old highway, and setting ont a new one, must show that it is made with the consent 
in writing under the hand and seal of the owner of the land through which the new 
highway is proposed to be made. — Where an order, made under this statute, recited 
that the justices had receiyed eridence of the consent of T. J. Esq., in his lifetime, 
to the new road being carried through his lands, by writing under his hand and seal* 
and it appeared that another person was owner of the land at the time the order was 
made : Held, that such order was insufficient, and could not be carried into execution. 



SEYMOUR V. GARTSIDE, Widow.— p. 55. 

After a Terdiot in an action for a breach of promise of marriage by a gentleman against 
a lady, a count, alleging a promise on the part of defendant to marry plaintiff within 
a reasonable time after the request, and ayerring " that plaintiff, confiding in the pro- 
mise, had always remained unmarried, and was still ready and willing to marry defend* 



2 Dowling & Ryland, 55. 73 

ant, and that although a reasonable time for defendant to marry him nad elapsed, yet 
defendant, not regarding her promise, did not, nor would within such reasonable time, 
marry the plaintiff, but had hitherto wholly neglected and refused so to do," is suffi- 
cient, after rerdict, without averring that defendant had any notice of plaintiff being 
ready to marry her during the reasonable time alleged, or averring any request made 
to defendant to marry plaintiff, or any averment of a special refusal to marry him. 

This was an action to recover damages for a breach of promise of 
marriage. At the trial before Richardson, J., at the last assizes for 
the county of Somerset, a general verdict was found for the plaintiff. 
Damages, 40*. 

C. F. Williams now moved for a rule to show cause why the judgment 
Bhould not be arrested, the damages having been taken generally, and 
objected, that the second count of the declaration was defective. That 
count stated, " that in consideration that the said plaintiff being then and 
there sole and unmarried, at the like special instance and request of the 
said defendant, had then and there undertaken and faithfully promised 
the said defendant to marry her, the said defendant, and she, the said de- 
fendant, undertook, and then and there faithfully promised to marry him, 
the said plaintiff, in a reasonable time then next following. And the said 
plaintiff avers, that he, confiding in the said last : mentioned promise and 
undertaking of the said defendant, hath alwayfc hitherto remained and 
continued, and still is, sole and unmarried, and hath been, for and during 
all the time last aforesaid, and still is, ready and willing to marry the said 
defendant, to wit, at Bath aforesaid, in the county aforesaid, and although 
a reasonable time for the said defendant to marry hath elapsed since the 
making of the said last-mentioned promise and undertaking of the said 
defendant, yet the said defendant, not regarding her said last-mentioned 
promise and undertaking, but contriving and fraudulently intending 
craftily and subtly to deceive and injure the said plaintiff in this respect, 
did not, nor would, within such reasonable time as aforesaid, or at any 
time afterwards, marry him, the said plaintiff, but had hitherto wholly 
neglected and refused so to do, to wit, at Bath aforesaid, in the county 
aforesaid." The objections to this count were, first, that it did not state 
that the defendant had any notice of the plaintiff being ready to marry 
her during the reasonable time therein alleged ; second, that it did not 
state any request made to the defendant to marry him ; s third, that it did 
not aver any appointment of time when he was ready to marry her ; and 
fourth, that there was no allegation of any special refusal to perform the 
contract of marriage. 

Per Curiam. We think, after verdict, this count will do very well. 
The words "did not, nor would, within such reasonable time as aforesaid, 
or at any time afterwards, marry him, the said plaintiff, but hath hitherto 
wholly neglected and refused so to do," necessarily imply a request to 
niarry. An omission to offer to marry, in a lady, is generally construed 
into a refusal to marry. It can hardly be expected that a lady should say 
to a gentleman, " I am ready to marry you ; pray marry me." After ver- 
dict, we think this count will do. 

Rule refused.(a) 

(a) Vide Bowdell r. Partem, 10 East, 359; Bach v Owen, 5T. R. 509. 
VOL. XVI. 10 
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HODSON, Gent., one, &c, v. GUNN.— p. 57. 

After the acceptor of a bill of exchange had offered to pay the debt and the costs of the 
action against himself, the plaintiff, who was an attorney and indorsee of the bill, 
brought another action against the drawer, who was his own client, the Court stayed 
the proceedings, upon payment of the debt and the costs of one action only. 

Motion to stay proceedings upon payment of debt and the costs of 
this action. It was an action against the acceptor of a bill of exchange, 
which was due on the 17th of August ; on which day the defendant ap- 
plied to the plaintiff, who was an attorney, and the holder of the bill, and 
requested him to wait a week, whereupon he promised to see the drawer 
and endorser, and let the defendant know the result, but the plaintiff did 
not communicate any answer to the defendant ; on the 22d the plaintiff 
brought this action, when the defendant offered to pay the debt, without 
costs, which the plaintiff refused, and on the 4th of September he com- 
menced an action against the drawer of the bill, who was sworn to be 
the plaintiff's own client. The defendant then offered to pay the debt, 
and the costs of the action against himself ; but the plaintiff refused to 
stay the proceedings until he was also paid the costs of the action against 
the drawer ; upon which the defendant applied to the Court. 

Gumey, for the plaintiff, contended, that the general rule in these cases 
was, never to stay the proceedings against the acceptor of a bill of ex- 
change but upon the payment of all the costs incurred. 

Chitty, contra, was stopped by the Court. 

Per Curiam. The plaintiff in this case is an attorney. This is an 
application to our discretion. The defendant applies to stay proceedings 
upon payment of the debt, and the costs of this action ; the plaintiff says, 
"No ; I have a right, in addition to those costs, to demand the costs of 
another action which I have brought against the drawer." The Court 
has a right to see whether that second action has been properly brought ; 
and we think that, after there had been an offer on the part of the de- 
fendant to pay the debt, the plaintiff ought not to have sued out a dis- 
tinct writ against the drawer of the bill. There is enough disclosed upon 
the affidavits in this case, to convince us, that the additional action was 
not brought for the purpose of justice, or was necessary in order to obtain 
payment of the demand, but to oppress the acceptor of the. bill of ex- 
change, by compelling him to pay the costs of an action brought by the 
plaintiff against his own client, — he never meaning his own client to 
pay, but merely by such means to get so much more costs out of the 
acceptor's pocket. The case, therefore, is of that description which calls 
upon us to interfere. 

Rule absolute. 



In the Matter of GEORGE JAQUES.— p. 64. 

By statute 22 Geo. 2» c. 46, s. 11, it is enacted, " that if any sworn attorney or solicitor 
shaU suffer his name to be used by an unqualified person, to enable him to practise 
as an attorney or solicitor, and complaint shall be made thereof in a summary way, 
and proof made thereof on oath to the satisfaction of the Court, such attorney or so- 
licitor shall be struck off the roll ;" and by the same section it is enacted, " That in 
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that cue, and upon such complaint, and proof made as aforesaid, it shall be lawful for 
the Court to commit such unqualified person so acting or practising as aforesaid to the 
prison of the said Court for any time not exceeding one year :" Held, that a person 
brought within the latter branch of the section, upon affidavit of his offence, was not 
entitled to have the witnesses in support of the charge examined viva voce. 
After the matter had been referred, in such a case, by consent of counsel, to the Master 
of the Crown Office, who reported the party in contempt, the Court allowed the latter 
to bring the whole of the case under their own consideration, when brought up to be 
committed. 



PARKER v. BENT.— p. 73. 

The defendant was arrested, and executed a bail-bond by the initials of his Christian 
names only, as the acceptor of a bill of exchange, in which his initials only appeared: 
Held, that the bail-bond ought to be cancelled, but without costs. 

This was a rule calling on the plaintiff to show cause, why the bail- 
bond in this case should not be delivered up to be cancelled, and the de- 
fendant discharged on filing common bail. It was an action on a bill of 
exchange, accepted by the defendant by the name of " W. P. Bent," his 
Christian names being William Partington. He was arrested by the initials 
of his Christian names only, and the bail-bond was executed in like 
manner, and the question was, whether this was an irregularity, entitling 
the defendant to be discharged on entering a common appearance. 

Chitty, for the defendant, relied upon the case of Reynolds v. ITankin, 
4 Barn. & Aid. 536 ; where it was held, that the arrest of a defendant 
described in a testatum special capias, and in the affidavit to hold to bail, 
by the initials, of his Christian name only, was irregular. 

Littledale, contra, insisted, that as the defendant had accepted the bill 
of exchange by the initials of his Christian names, he might be arrested by 
such a description of himself. 

Per Curiam. After the decision of the case of Reynolds v. Hankin, 
which was maturely considered, we are bound to act upon it in the pres- 
ent instance. Nothing could have been more easy than to have asked 
the defendant what were his Christian names at the time he was arrested, 
and then the bail-bond might have been filled up with those names. The 
bail-bond in this case must be delivered up to be cancelled, but without 
costs. 

Rule absolute, without costs. (a) 

(a) Vide Howell t. Coleman, 2 Bos. & Pul. 466. In Turner t. ColvOle, and Norland ▼. 
8ame, Mich. 1820, in K. B., the Court, under circumstances similar to the present, made 
the rules absolute. 



RIGHT, on the demise of BOMSALL, v. WRONG.— p. 84. 

Service of the declaration in ejectment upon the wife of the tenant in possession, with- 
out stating that it was served at the husband's house, or on the premises, insufficient 
to support a rule for judgment against the casual ejector. 

The declaration was served upon the wife of the tenant in possession, 
but the affidavit did not state that it was served at her husband's house, 
or on the premises. 
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Bailey moved for judgment against the casual ejector, and submitted, 
on the authority of Doe v. Bayliss, 6 T. R. 765, that this was good ser- 
vice; but 

Bayley, J., said the case did not bear him out. The affidavit must at 
least state some circumstance from which the Court might reasonably 
conclude that the wife, upon whom the service was made, was living with 
the tenant in possession at the time, so that notice to her would be 
notice to him, and Doe v. Bayliss laid that down. 

Rule refused.(ft) 

On a subsequent day an amended affidavit being produced, stating the 
service to be on the wife of the tenant in possession, and that they were 
then living together as man and wife, the service was held good, and the 
rule granted. 

(b) In a case, Dot, dem. Wood, v. Roe, on a subsequent day, service of the declaration, 
upon the premises, upon a woman who described herself as mother-in-law of the tenant 
in possession, and who some days after the service acknowledged that she had given the 
declaration to him, was held not to be good service. 



SMITH v. HOWARD and Another.— p. 85. 

The allowance of a writ of error does not stay execution, unless the defendant perfects 

as bail in time. 

Motion to set aside the execution in this case for irregularity, on the 
ground that the execution was sued out after the service of the allowance 
of a writ of error. The answer to the irregularity was, that though the 
allowance of a writ of error had been served before execution, still as the 
defendants had not afterwards perfected their bail in time, the plaintiff 
was entitled to treat the allowance of the writ of error as a nullity. 

The Court was of this opinion, and therefore discharged the rule, with 
costs. ' 

Storks for the plaintiff, Ohitty for the defendants.(a) 

(a) ATTENBURY v. 8MITH, Mich. 1821. 

A writ of error is no supersedeas of execution, unless bail in error be put in, and notice 
thereof given within the time limited by the rules of the Court. 

This was a motion to set aside an execution, sued out and executed after the allowance 
of a writ of error. It appeared that bail in error was regularly put in within the four 
days after judgment, but notice thereof was not given until six days afterwards ; and in 
the mean time the execution was sued out and executed. 

The Court held, that a writ of error is no supersedeas of execution, unless bail in 
error be put in, and notice thereof given within the time limited for that purpose by the 
rules of the Court, namely, four days after judgment ; and if execution be sued out after 
that time, and before notice of bail, the Court will not interfere to stay the proceedings 
upon it 

Rule discharged. 



BROOKS v. CLARK.— p. 148. 

Affidavit " that W. C. is justly and truly indebted to this deponent in the sum of 441 
11*., being the amount of a certain inland bill of exchange, drawn by the said W. C. 
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on this deponent, and by him accepted for the honor of the said W. C, payable to the 
order of die said W. C. at a day now past, and which said bill of exchange was paid 
by this deponent," discloses a sufficient cause of action to hold the defendant to bail ; 
and held, that a declaration containing the money counts only, for the amount of the 
bill, was no variance from the affidavit of debt. 

Campbell moved for a rule to show cause why the bail-bond, in this 
case, should not be given up to be cancelled, and all proceedings in the 
action set aside, on two grounds — first, that the affidavit of debt did not 
state any sufficient cause of action ; and, second, that there was a variance 
between that and the declaration. The affidavit of debt was in these 
words, " that William Clark is justly and truly indebted to this deponent 
in the sum of 44Z. 11*., being the amount of a certain inland bill of 
exchange, drawn by the said William Clark on this deponent, and by him 
accepted for the honor of the said William Clark, payable to the order 
of the said William Clark at a day now past, and which said bill of 
exchange was paid by this deponent." The declaration was upon the 
money counts only. 

Holroyd, J. (a) I do not think these objections present any sufficient 
ground for setting aside the proceedings. The requisites of an affidavit 
of debt are, that it shall be certain and explicit as to the nature of the 
cause of action, and, as it seems to me, the defendant, upon reading this 
affidavit, could not have any reasonable doubt upon that subject ; nor do 
I perceive any material variance between the affidavit and the declaration, 
because it is clear that money paid on a bill, under circumstances such 
as the present, may be recovered on a count for money paid to the 
defendant's use. 

Rule refused. 

(a) The only judge in Court. 



HART v. TAYLOR.— p. 164. 

Where plaintiff declared upon a promissory note, with a count for goods sold and de 
livered, and laid his venue in London, and afterwards delivered a particular, reversing 
the order of his demands, the Court refused to change the venue to Lancashire, on 
an affidavit that the real cause of action was goods sold and delivered, arising in the 
latter county, and not elsewhere, the existence of the promissory note not being 
negatived. 



BARKER v. SLATER.— p. 165. 

A prisoner in execution, at the suit of a creditor, whose debt exceeds 800/., is not liable 
to be brought up under the compulsory clauses of the Lords' Act, 88 Geo. 8, c. 5, to 
make an assignment of his estate and effects. 



In the Matter of JOSEPH ADDIS.— p. 167. 

An order of bastardy not made until twelve years after the death of the child, whereby 
the putative father (who had in the mean time absconded) is adjudged to pay two 
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several soma, one for the by-gone maintenance, and the other for the costs, is void ; 
and though the filiating justices commit the father upon an illegal warrant, from which 
he is discharged at the next sessions, still they may afterwards issue a fresh warrant, 
founded on the original order ; but if the case falls within 49 Geo. 8, c. 68, s. 3, aa an 
order unappealed from, the commitment for non-payment of maintenance must be for 
three months, unless the money is sooner paid. A general commitment until the puta- 
tive father pays two several sums, one for maintenance, and the other for costs, is bad 
in toto. ' 



PATERSON v. REAY.-^p. 177. 

Certiorari will not lie to remove the record of a judgment obtained against a defendant 
in the county palatine of Durham, for the purpose of enabling his bail to render him 
in this Court, though he be a prisoner for debt in the custody of the marshal. 



The KING v. The MAYOR, &c. of WEST LOOK— p. 178. 

Mandamus will not lie to admit an inhabitant of a borough by prescription to be a free 
burgess, unless it appear first that he has an inchoate right to be a free burgess, and, 
second, that the offioe of free burgess is a corporate office by prescription. 



PRIMROSE t. GIBSON— p. 193. 

A fl. fa. and a ca, sa. may issue at the same time against the goods and the person of a 

defendant 

The question in this case was, whether a ca. sa. against the person, 
and a fi. fa. against the goods of the defendant, might both issue at the 
same time. It appeared that the sheriff's officer, having both writs de- 
livered to him, went to the defendant's house for the purpose of taking 
him in execution on the ca. sa., and, not being able to find him, took his 
goods in execution under the fi. fa. ; and on showing cause against a rule 
for setting aside the execution for this alleged irregularity, 

The Court said, there was nothing irregular in the proceedings, both 
writs might run together, and therefore 

Discharged the rule, with costs. 

Campbell for the plaintiff, and Chitty for the defendant. 



CAILA v. ELGOOD.— p. 193. 

A sum of money directed to be paid by A. to B. by the award of an arbitrator, cannot 
be attached in A.'s hands by process out of the Sheriff's Court of the city of London, 
at the suit of a creditor of B. ; therefore, where a rule nisi had been obtained against 
A. in this Court for contempt, in not paying money pursuant to an award : Held, that 
it was no ground for opposing a rule for attachment, that by the process of the Sheriff's 
Court the money was attached in his hands to answer the debt of B.'s creditors 

On showing cause against a rule for setting aside an attachment against 
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the plaintiff, for not paying money pursuant to an award, it appeared, 
that after the arbitrator had published his award, the plaintiff was proceed- 
ing to the chambers of the attorney of the other party to the reference, 
for the purpose of paying over the money, but,, on his way thither, he was 
served with an attachment out of the Sheriff's Court of the city of Lon- 
don, by which Xhe sum of money thus awarded was attached in his hands, 
to answer the debt of a third person. Notwithstanding this proceeding, 
the plaintiff was attached for not performing the award, and the question 
was, whether the foreign attachment was sufficient ground for setting 
aside the attachment of contempt. 

Chitty showed cause against the rule,, and contended that the plain- 
tiff was still liable to be attached. Coppell v. Smith, 4 T. R. 312. 

Ilolty contra. 

Per Curiam. We certainly shall not go into the question of collusion, 
nor decide upon the merits of the case. The result of all the decisions 
upon the point now raised, is, that a judgment of this Court cannot be 
defeated by any intermediate step of this kind. A judgment of this 
Court cannot be affected by the process of the Sheriff's Court. Now, an 
arbitrator is an officer of this Court ; he is substituted in the place of the 
judge and jury, and his decision is founded upon a submission to arbitra- 
tion, which has been made a rule of Court, and therefore it is in effect 
the same as if judgment had been pronounced upon the case by the 
Court itself. If the plaintiff pays the money under the attachment for 
contempt, that will be an answer to the proceedings in the Sheriff's Court. 
We think the case of Coppell v. Smith is directly in point, and therefore 
the rule for setting aside the attachment for contempt must be discharged ; 
but let the attachment lie in the office for a week. 

Rule discharged. 



MER v. HOPKINS.— p. 208. 

A writ of error does not stay proceedings, unless the party bringing it positively states 
in his affidavit that there is error. 

The plaintiff, having been nonsuited at the last assizes for the county 
of Northampton, brought a writ of error, which the defendant treated as 
a nullity, and took out and levied execution for his costs. On a former 
day, a rule nisi was obtained for setting aside the execution for irregu- 
larity, it being executed after the allowance of a writ of error. 

Andrews showed, for cause, that the writ of error was brought for de- 
lay, and that no errors had been assigned ; but, independently of this, 
a nonsuited plaintiff could not bring a writ of error. 

Abraham, for the plaintiff, answered, that the affidavit in support of 
the rule stated that the plaintiff had been advised by his special pleader, 
and believed, there was error in the record ; but as the affidavit did not 
state that there was any real error, and as none could now be pointed out, 

The Court said, the writ of error was no supersedeas, unless there was 
reason to believe that there was real error. If the party bringing the 
writ of error would not pledge his conscience to the fact that there was 
error, the Court would not infer it. There was nothing stated to induce 
the Court to believe that there was any real error, and therefore there 
could be no stay of proceedings. Rule discharged, with cost*. 
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several sums, one for the by-gone maintenance, and the other for the costs, ia void ; 
and though the filiating justices commit the father upon an illegal warrant, from which 
he is discharged at the next sessions, still they may afterwards issue a fresh warrant, 
founded on the original order ; but if the case falls within 49 Geo. 8, c. 68, s. 3, as an 
order unappealed from, the commitment for non-payment of maintenance must be for 
three months, unless the money is sooner paid. A general commitment until the puta- 
tive father pays two several sums, one for maintenance, and the other for costs, is bad 
in toto. 



PATERSON v. RBAY.— p. 177. 

Certiorari will not lie to remove the record of a judgment obtained against a defendant 
in the county palatine of Durham, for the purpose of enabling his bail to render him 
in this Court, though he be a prisoner for debt in the custody of the marshal. 



The KING v. The MAYOR, &c. of WEST LOOE.— p. 178. 

Mandamus will not lie to admit an inhabitant of a borough by prescription to be a free 
burgess, unless it appear first that he has an inchoate right to be a free burgess, and, 
second, that the offioe of free burgess is a corporate office by prescription. 



PRIMROSE v. GIBSON.— p. 193. 

A fl. fa. and a ca. sa. may issue at the same time against the goods and the person of ft 

defendant 

The question in this case was, whether a ca. sa. against the person, 
and a fi. fa. against the goods of the defendant, might both issue at the 
same time. It appeared that the sheriff's officer, having both writs de- 
livered to him, went to the defendant's house for the purpose of taking 
him in execution on the ca. sa., and, not being able to find him, took his 
goods in execution under the fi. fa. ; and on showing cause against a rule 
for setting aside the execution for this alleged irregularity, 

The Court said, there was nothing irregular in the proceedings, both 
writs might run together, and therefore 

Discharged the rule, with costs. 

Campbell for the plaintiff, and Chitty for the defendant. 



. CAILA v. ELGOOD.— p. 193. 

A sum of money directed to be paid by A. to B. by the award of an arbitrator, cannot 
be attached in A.'s hands by process out of the Sheriff's Court of the city of London, 
at the suit of a creditor of B. ; therefore, where a rule nisi had been obtained against 
A. in this Court for contempt, in not paying money pursuant to an award : Held, that 
it was no ground for opposing a rule for attachment, that by the process of the Sheriff's 
Court the money was attached in his hands to answer the debt of B.'s creditors 

On showing cause against a rule for setting aside an attachment against 
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the plaintiff, for not paying money pursuant to an award, it appeared, 
that after the arbitrator had published his award, the plaintiff was proceed- 
ing to the chambers of the attorney of the other party to the reference, 
for the purpose of paying over the money, but,, on his way thither, he was 
served with an attachment out of the Sheriff's Court of the city of Lon- 
don, by which Ihe sum of money thus awarded was attached in his hands, 
to answer the debt of a third person. Notwithstanding this proceeding, 
the plaintiff was attached for not performing the award, and the question 
was, whether the foreign attachment was sufficient ground for setting 
aside the attachment of contempt. 

Ohitty showed cause against the rule, and contended that the plain- 
tiff was still liable to be attached. Coppell v. Smithy 4 T. R. 312. 

Holt, contra. 

Per Curiam. We certainly shall not go into the question of collusion, 
nor decide upon the merits of the case. The result of all the decisions 
upon the point now raised, is, that a judgment of this Court cannot be 
defeated by any intermediate step of this kind. A judgment of this 
Court cannot be affected by the process of the Sheriff's Court. Now, an 
arbitrator is an officer of this Court ; he is substituted in the place of the 
judge and jury, and his decision is founded upon a submission to arbitra- 
tion, which has been made a rule of Court, and therefore it is in effect 
the same as if judgment had been pronounced upon the case by the 
Court itself. If the plaintiff pays the money under the attachment for 
contempt, that will be an answer to the proceedings in the Sheriff's Court. 
We think the case of Coppell v. Smith is directly in point, and therefore 
the rule for setting aside the attachment for contempt must be discharged ; 
but let the attachment lie in the office for a week. 

Rule discharged. 



MER v. HOPKINS.— p. 208. 

A writ of error does not stay proceedings, unless the party bringing it positively states 
in his affidavit that there is error. 

The plaintiff, having been nonsuited at the last assizes for the county 
of Northampton, brought a writ of error, which the defendant treated as 
a nullity, and took out and levied execution for his costs. On a former 
day, a rule nisi was obtained for setting aside the execution for irregu- 
larity, it being executed after the allowance of a writ of error. 

Andrews showed, for cause, that the writ of error was brought for de- 
lay, and that no errors had been assigned ; but, independently of this, 
a nonsuited plaintiff could not bring a writ of error. 

Abraham, for the plaintiff, answered, that the affidavit in support of 
the rule stated that the plaintiff had been advised by his special pleader, 
and believed, there was error in the record ; but as the affidavit did not 
state that there was any real error, and as none could now be pointed out, 

The Court said, the writ of error was no supersedeas, unless there was 
reason to believe that there was real error. If the party bringing the 
writ of error would not pledge his conscience to the fact that there was 
error, the Court would not infer it. There was nothing stated to induce 
the Court to believe that there was any real error, and therefore there 
could be no stay of proceedings. Rule discharged, with cost*. 
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In the Matter of CARGEY and AITCHISON.— p. 222. 

By agreement, C. and A. referred all matters in difference between them to three arbi- 
trators, concerning the ralue of certain stock and goods, and also concerning the sum 
or sums which each should contribute toward the paymeut of 2500/., and the costs in- 
curred in bringing and defending certain actions in which they were respectively in- 
terested. The arbitrators awarded, 1st, That all matters in difference should cease 
and determine. 2d. That A. should pay to C. 4'44Z.?2«. 2d., his proportion of the sum 
of 2500/. 3d. That C. should pay five eighth parts, and that A. should pay three 
eighth parts of the costs of the actions mentioned in the submission. 4th That all 
such sums as C. and A. had already expended in respect of the said actions, should be 
considered as part payment of their respective shares, according to the proportions 
before mentioned. 5th. That the costs of the reference should be paid by C. and A. 
in equal moieties ; and, 6th. That upon payment of the 444/. 2*. 2d., the costs of the 
actions, and the costs of the reference, in the manner awarded, C. and A. should exe- 
cute mutual releases. On motion to set aside this award, on the ground that it was 
not final, and was void for uncertainty, the Court refused to set it aside, the objections 
being pleadable to any action brought upon it, but would not grant an attachment for 
non-performance. 

By articles of agreement, dated 21st May, 1822, Gilbert Cargey and 
James Aitchison, submitted to arbitration all differences which had 
arisen between them, concerning the value of the stock and goods, which 
each of them had received into his custody from a certain fann at Great 
Kyle, in the county of Northumberland, and also concerning the sum or 
sums of money, which, according to a previous agreement, they respec- 
tively should contribute towards the payment of a sum of 25007., and 
the costs incurred in bringing and defending certain actions mentioned 
in the submission. In pursuance of this submission, the arbitrators 
awarded, " That all disputes and differences now or heretofore subsisting 
between them, or by the said Gilbert Cargey and James Aitchison, 
relative to the matters and things referred to us in and by the said here- 
inbefore in part recited articles of agreement, shall henceforth cease and 
determine ; and we do further award, &c, that the said J. A. do and shall 
well and truly pay, or cause to be paid, unto the said G. C, on the 16th 
of July next ensuing the date hereof, at the office of E. E., attorney at 
law, &c, between the hours of ten of the clock in the forenoon, and two 
of the clock in the afternoon, the full and just sum of 4442. 2*. 2(2., of 
lawful money of English value and currency ; and we do hereby further 
award, &c, that the said G. C. shall pay, or cause to be paid, five eighth 
parts or shares, and the said J. A. shall pay three eighth parts or shares 
of all such costs, charges, and expenses, as have been incurred either in 
prosecuting the action brought by the said G. C. against the said T. P., 
or of defending the said several actions wherein the said assignees of 
J. F., a bankrupt, were plaintiffs, and the said G. C, J. A., G. A., and 
D. A., were defendants, or any or either of them ; and we do hereby 
further award, &c, that all such sum and sums of money, as the said G. C. 
and J. A. have already paid, laid out, and expended, for and towards, or 
on account of the said suits, or either or any of them, or any way con- 
nected therewith, shall be considered and deemed as part payment of their 
respective shares, according to the proportions before mentioned. And 
we do also further award, &c, that all expenses attending this arbitration, 
and of these presents, shall be paid and satisfied by the said G. G. and 
J. A. in equal shares and proportions. And, lastly, we do hereby further 
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award, <fcc, that the said G. C. and J. A. shall, upon payment of the said 
sum of 444/. 2s. 2d., and the costs, charges, and expenses of the said 
several suits, and the charges and expenses of this arbitration, execute 
unto each other mutual and general releases, &c, relating to the prem- 
ises, &c, from the beginning of the world to the day of the date of the 
said hereinbefore in part recited articles of agreement, &c In witness 
whereof, &c. 

On a former day, in this term, a rule nisi was obtained on behalf of 
Mr. Aitchison for setting aside this award, on the ground that it was not 
final, and that it was uncertain and void upon the face of it. 

Robinson and Wightman now showed cause against the rule. The 
award in this case is final, if it is sufficiently certain. Taking the whole 
together, no part of the matters referred are left undetermined. The 
rule, id certum est quod certum reddi potest, clearly applies to the case. 
Wohlenbtrg v. Lagcman, 6 Taunt. 254; Bargrave v. Atkins, 3 Lev. 
413, and Thomlinson v. ArrisJcin, Com. Rep. 328, are authorities in fa- 
vor of this construction. 

Campbell, contra, was stopped by the Court. 

Per Curiam. Even supposing the award in this case is not sufficiently 
certain, there is too much doubt upon it to justify us in setting it aside 
upon motion, more especially, as the objection is upon the face of the 
award, it may be pleaded to an action brought upon it ; but at the same 
time we should hesitate before we should grant an attachment for non- 
performance. Rule discharged. 



TAYLOR v. WHITTAKER and WIFE.— p. 225. 

Husband and wife being arrested for a debt contracted by the latter dum sola, the rule 
for cancelling the bail-bond given by the wife, for the irregularity, was made absolute, 
but without costs. 

Husband and wife were arrested for a debt, contracted by the wife 
dum sola ; the wife was let out of custody upon giving bail ; and on mo- 
tion that the bail-bond for the wife should be delivered up to be cancelled, 
and that the plaintiff should pay the costs of the application, the question 
was, whether the rule should be made absolute with, or without costs, and 

Baylby," J., (a) said, the wife was entitled to her discharge ; but as 
many persons might doubt whether the wife was not also liable to be ar- 
rested with her husband for a debt contracted by her when sole, it was 
not a case for costs. If husband and wife are arrested, the latter is en- 
titled to be discharged, the husband putting in bail for both. 

Rule absolute, without costs. 

Pattewn for the plaintiff, and Wightman for the defendants, 
(a) The only judge in Court. 



The KING v. The SHERIFF of MIDDLESEX, in LISTER v. 
GOLDSTEIN.— p. 225. 

Where time was given to the plaintiff to see whether bail were really possessed of the 
property, in respect of which they professed their ability to justify, and on the day 
VOL, XVI. 11 
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appointed for eoming up again, the bail, being rejected, immediately rendered the 
defendant : Held, that the sheriff was liable to an attachment, the notice of render not 
having been served until after the attachment had issued. 

The last day for justffying bail in this case was Saturday, the 16th of 
November. Notice of justification was given for Friday, the 15th, when 
the bail appeared, but the judge who presided in the Bail Court, being 
dissatisfied with the account they gave of their property, directed that the 
case should stand over until the following Monday, in order to give the 
plaintiffs attorney an opportunity of seeing their property and ascertain- 
ing its sufficiency. No rule was drawn up for this delay, and on the 
Monday, when the bail appeared again, they were rejected. Immediately 
after the rejection, the defendant was rendered, and notice of render was 
served at three o'clock in the afternoon ; but in the interval on the same 
day, an attachment issued against the sheriff for not bringing in the 
body. The question now was, whether the attachment was irregular, and 
if so, whether it ought not to be set aside, without costs, on the applica- 
tion of the bail to the sheriff. 

Gurney and F. Pollock contended, that the attachment was irregular, 
and therefore ought to be set aside without costs. 

Campbell, contra, was stopped by the Court. 

Per Curiam. We think the attachment is regular, and can only be 
set aside upon payment of costs. If the bail had rendered the defendant 
on the Monday morning before they came up to justify, and had served 
notice of render immediately after they had been rejected, then the 
sheriff would have been safe ; but the plaintiff was entitled to move for 
an attachment immediately after the bail was rejected, for want of this 
precaution. Rule absolute, upon payment of costs, (a) 

(a) Vide 1 Chit Rep. 356. 



GOODTITLE, d. MORTIMER, v. NOTITLE. — p. .232. 

Service of the declaration in ejectment upon the servant on a Saturday, with an ac- 
knowledgment by the tenant on a Simday, insufficient for judgment against the casual 
ejector. 

The service of the declaration in ejectment in this case was upon the 
servant of the tenant in possession, on a Saturday, with an affidavit of 
acknowledgment by the tenant, on Sunday, that he had received the dec- 
laration. 

Manning moved for judgment against the casual ejector upon this affi- 
davit; but 

The Court said, the service was insufficient, and therefore 

Refused the rule 



M'BEATH v. CHATTERLEY. — p. 237. 

Where a widow was arrested upon a bill of exchange, accepted by her in the name of 
W. S. Chatterley, by which name she had always gone since her husband's death; 
W. S. being the initials of her husband's Christian names : the Court set aside the 
bail-bond only, on entering a common appearance 
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The defendant, a widow, was arrested on a bill of exchange, accepted 
by the name of W. S. Chatterley, and held to bail. On motion to set 
aside the whole proceedings, an affidavit was produced, that the defend- 
ant's Christian names were Marie Louise Antoinette Florence, by which 
names she had been baptized, and that W. S. were the initials of her 
deceased husband's Christian names. In answer to this an affidavit was put 
in on the other side, which stated, that the defendant had, since her 
husband's decease, been always called and known by the name of Mrs. W. 
S. Chatterley, and had always used that description of herself. 

Reader showed cause, and Abraham was heard in support of the rule ; 
and Reynolds v. Hankin, 4 B. & A. 536, and Parker v. Bent, 2 Dowl. 
& Ry. 73, were cited: 

The Court said, they would not set aside the whole proceedings, but 
would order the bail-bond to be delivered up to be cancelled, on entering 
a common appearance. 

Rule absolute in these terms, but without costs. 



Ex parte MATSON, Gent. — p. 238. 

An attorney who discontinues to practise after his last certificate has expired, may be 
re-admitted without payment of any arrears of duty, or. any fine. The word " neglect " 
in 37 G. 3, c. 90, 8. 31, means ** culpable neglect," and does not apply to a person 
who has omitted to take out his certificate during the interval of his ceasing to 
practise. 



The KING v. The INHABITANTS of HENDON.— p. 249. 

A poor-rate haying been made on the 9th, allowed on the 11th, published on the 14th, 
and the sessions commencing on the 15th of April : Held, that an appeal against the 
rate need not be entered until the sessions next but one after the publication of 
the rate. 



SAUNDERS v. OWEN.— p. 252. 

Plaintiff declared de bene esse, and defendant pleaded in abatement before he had put in 
and perfected special bail ; and the plaintiff, treating his plea as a nullity, signed in- 
terlocutory judgment, which was held regular. * 

The plaintiff having declared de bene esse, and demanded plea, the 
defendant pleaded in abatement within the four days allowed him, but 
at that time had not put in special bail : he did afterwards put in and 
perfect special bail, and, notwithstanding this, the plaintiff treated his plea 
as a nullity, and signed interlocutory judgment. 

Reader moved to set aside the interlocutory judgment, and contended 
that the demand of a plea waived the bail, and that the time when the 
bail was put in and perfected, must have reference to the day when it 
ought to have been put in, by the rules and practice of the Court. 

Walford, contra, urged, that the defendant could not be considered as 
in Court, until bail had been put in and perfected, and therefore he 
could not take advantage of any premature step of the plaintiff, until *he 
wps himself in Court. 

The Court was of this opinion ; and held, that the interlocutory judg- 
ment was regularly signed. Rule discharged, with costs 
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WYLLIE v. JONES p. 253. 

Where it appeared after bail had justified, that money had been given to one of them 
for his trouble and loss of time in coming up to justify, the Court did not set aside the 
allowance, but imposed upon the defendant the terms of producing an affidavit of 
merits, bringing the stun sworn to into Court, and taking short notice of trial. 

This was a motion to set aside the allowance of bail, on a suggestion 
by affidavit, that one of the bail was to receive a guinea from the defend- 
ant or his attorney, for his trouble, loss of time, and refreshment, in 
coming up to justify, as appeared from a conversation between the parties 
after the bail had justified. 

The Court said it was a dangerous thing to allow persons becoming 
bail, to receive money under pretence of being remunerated for their 
trouble and loss of time, because, whether they passed or were rejected, 
the trouble was the same. Such a practice held out a great temptation 
to persons to commit perjury ; and therefore, on account of the evil effect 
which such an example might produce, the rule could be discharged only 
upon the terms of producing an affidavit of merits, bringing the sum for 
which the bail justified into Court within a week, and taking notice of 
trial for the first sittings in the next term, the costs of this application to 
be costs in the cause. 

Walford for the plaintiff ; Adolphm for the defendant. 

Rule discharged, on the tenns mentioned. 



. CASES 

ARGUED AND DETERMINED 

IN THE 

COURT OF KING'S BENCH, 

15 

HILARY TERM, 

[n the Third and Fourth Years of the Reign of George IV.— 1623. 



WAYDE v. Lady CARR. — p. 255. 

In case, for negligent driving, the law or usage of the road is not the criterion of negli- 
gence. Therefore, where defendant's carnage was on the wrong side of the road, and, 
in attempting to pass on the near instead of die off side, plaintiff sustained damages: 
Held, that it was for the jury to decide the question of negligence, without regard to 
the law of the road. 

Case for the negligence of the defendant's servant in driving her car- 
riage against a gig of the plaintiff, whereby he was thrown out and injure*! 
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in his person. Plea, Not Guilty, and issue thereon. At the trial before 
Abbott, C. J., at the Middlesex adjourned sittings after last term, the jury 
found their verdict for the defendant. 

Gurney now moved for a rule to show cause why the verdict should not 
be set aside and a new trial granted, and he relied upon the fact proved 
in evidence, that at the time of the accident the defendant's carriage was 
on the wrong side of the road, and that the coachman had attempted to 
pass a hackney coach which interposed between his mistress's carriage 
and the plaintiff's gig, on the near instead of the off side, contrary to the 
universal law and usage of the road, whereby the alleged injury was sus- 
tained by the plaintiff. , 

The Court, however, said, that whatever might be the law of the road, 
it was not to be considered as inflexible and imperatively governing a case 
of this description. In the crowded streets of a metropolis, where this 
accident happened, situations and circumstances might frequently arise 
where a deviation from what is called the law of the road would not only 
be justifiable, but absolutely necessary. The question in this case was a 
< question of negligence. Of this the jury were the best judges, and inde- 
pendently of the law of the road, it was their province to. determine 
whether the accident arose from the negligence of the defendant's servant. 
They had acquitted him of negligence, and having all the circumstances 
of the case before them, had found their verdict for the defendant ; and 
therefore there was no ground for this application. 

Rule refused. 



REX v. The INHABITANTS of COTESBATCH— p. 265. 

This Court will not entertain an application for Setting aside an award, founded upon an 
indictment at the assizes for not repairing a road, though the question in dispute be 
of a civil nature. 



PORTER v. PITTMAN. — p. 266. 

Defendant was arrested and held to bail for 17L, and paid 32. into Court, which plaintiff 
took out and stayed proceedings : Held, that defendant was not entitled to costs under 
stat 43 Geo. 3, c. 46, s. 3. 



CARNEGIE v. WAUGH.—p. 277. 

Where A. and B., tutors dative appointed by a Scotch court as guardians of an infant, 
executed for and on his behalf a tack or agreement, inter partes, for a lease, whereby 
* salmon fishery, in Scotland, was demised to C. for four years, at a certain rent, 
covenanted to be paid to the infant : Held, that the infant might maintain an action 
of debt, in his own name, upon the agreement, to recover arrears of rent, though he 
*** no party to the agreement, nor proved to be of full age at the time of action 
brought 

Debt upon a Scotch tack, or agreement for a lease, to recover the 
amount of one year's rent of a salmon fishery, in Scotland, thereby de- 
towed to the defendant. The tack was dated 21st of October, 1820, and 
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was in these words : " It is contracted, agreed, and ended between the 
parties following, that is to say, D. 6., of, &c, and T. R. S., of, &c, 
two of the accepting and surviving tutors and curators appointed to 6. F. 
C, (the plaintiff;) and they, the said D. 6. andT. R. S v . in the name and 
on the behalf of, and taking burthen on them for the said 6. F. C, pro- 
prietor of the lands, estate, and salmon fishings hereinafter mentioned, 
and who is yet a minor, on the one part ; and R. W., of, &c, (the defend- 
ant,) on the other part, in manner following, that is to say." It then 
stated that a tack of the fishery in question had been put up to public 
roup ; that the defendant had been the highest bidder for it, and that a 
new tack was to be made. " Therefore the said D. G. and T. R. S., cu- 
rators for, and in the name and on the behalf of, and taking burthen on 
them for the said G. F. C, have set," &c, demising the fishery to the 
defendant for four years from Candlemas, 1821. "And they, the said D. 
G. and T. R. S., as curators, and taking burthen as aforesaid, bind and 
oblige the said G. F. C. and his heirs, &c, to warrant the said R. W. 
in the peaceable possession, &c; and the said D. G. and T. R. S., as cura- 
tors aforesaid for the said G. F. C, bind and oblige themselves " to exe- 
cute the tack. " And the said R. W., and along with him T. C, as his 
cautioner, bind and oblige themselves" to accept the tack, "and to pay 
yearly to the said G. F. C, or to any person or persons duly authorized 
by him to receive the same, the sum of 1210/. sterling," &c. " And, last- 
ly, both parties bind and oblige themselves" mutually to perform •their 
part of the agreement. At the trial of the cause before Abbott, C. J., at 
the London adjourned sittings after last term, the plaintiff's case rested 
upon proof of u.e execution of the tack and of the arrear of the rent ; 
there was no evidence that the plaintiff was still a minor when the action 
was brought. It was contended for the defendant, that the action could 
not be ma : stained by the present plaintiff, on two grounds ; first, as it was 
not in evidence that the plaintiff had arrived at full age, it was to be pre- 
sumed that he was still what the instrument described him, a minor, and 
as such he could not maintain any action ; and, second, whether he was 
now of full age or not, still*, as the agreement was made during his infan- 
cy by his guardians with the defendant, the plaintiff was no party to it, 
and therefore could not sue upon it : and in support of the latter objection, 
Gilby v. Copley, 3 Lev. 138, was cited. The learned judge, however, 
was of opinion, first, that unless the defendant could show that the plain- 
tiff was still a minor at the time when the action was brought, the Court 
must presume him to be of full age, and capable of suing ; and second, that 
although he was not expressly a party to the agreement, still, as it was made 
altogether in his name, and for his benefit, and as the payments were re* 
served of himself personally, he was not within the rule of law contended 
for, and was not therefore disqualified from maintaining an action upon 
the instrument ; and therefore directed the jury to find a verdict for the 
plaintiff. 

Chitty now moved for a rule to show cause, why the verdict should 
not be set aside, and a new trial granted, and relied upon the second ob- 
jection taken at nisi prius. He cited Erskine's Scotch Law, b. 3, c. 7, s. 
2 ; Gilby v. Copley, 3 Lev. 138 ; Pigott v. Thompson, 3 Bos. & Pul. 147 ; 
Scudamore v. Vandenstene, 2 Inst. 673 ; and Salter v. Kidgley, Carth. 77. 

Abbott, C. J. This objection was taken at the trial. I was then of 
opinion, that it had not sufficient weight to justify a nonsuit, and I am 
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equally of opinion now, that it is no ground for setting aside the verdict 
and granting a new trial. The rule of law which it is attempted to apply 
to the present case, is undoubtedly restricted to deeds properly so called. 
to contracts under seal. It is argued that the present instrument is in 
substance a deed inter partes, and is, by the usage of Scotland, as valid an 
instrument as if it were under seal. With regard to the latter argument. 
the fact may be as contended for, but that cannot influence our decision ; 
its validity there cannot strengthen its operation here, nor can the usage 
of Scotland prevail against the settled law of England, in the case of 
an action brought in this country. As respects the former argument, the 
tack does not appear to me to be substantially a deed inter partes to the 
exclusion of the plaintiff, so as to render him a stranger to it. It is framed 
in his name, and for his benefit, the rent is reserved payable to himself 
personally, and he is " bound and obliged " to give peaceable possession 
of the estate demised. But at any rate this is not a deed under seal, and 
I am not aware of any case which has extended the rule, that a third per- 
son cannot take advantage of a deed, inter partes, to contracts not under 
seal. I think the present case is fully and strictly within the exception 
stated in the note to the case of Pigott v. Thompson, and, therefore, there 
is no ground for disturbing the verdict which the jury have found. 
The other members of the Court concurred. 

Rule refused. 



The KING v. The JUSTICES of WARWICKSHIRE and the GUAR 
DIANS of the POOR of BIRMINGHAM. — p. 299. 

By statute 23 Geo. 3, regulating the affairs of the poor of Birmingham, the guardians 
and overseers thereby appointed are directed to adjust their accounts at quarterly 

• meetings of their own body ; and an appeal is given to the sessions in respect of all 
matters done by virtue thereof; but the statute is silent as to any submission of the 
overseers and guardians' accounts to magistrates, as required by 50 Geo. 3, c. 49 : 
Held, however, that mandamus would lie from this Court to the guardians and over* 
seers to pass their accounts in the manner required by that statute. 



BRADY v. JONES p. 305. 

Defendant tendered seven sovereigns in payment of a demand of 67. 17*. &£, and said 
to plaintiff " There, take your demand ; " and at the same time delivered a counter 
claim upon plaintiff of 1/. 54., and plaintiff said, "You must go to my attorney:" Held, 
that this was not sufficient to support a plea of tender to an action brought for the 07. 
17,. 6tt **» * 6 

Assumpsit for the use and occupation of furnished lodgings. At the 
trial before Abbott, C. J., at the London adjourned sittings after las* 
term, the defendant relied upon a plea of tender, the evidence in suppor* 
of which was, that he called upon the plaintiff at his residence, and laid 
seven sovereigns, together with a paper, containing a counter demand 
upon the plaintiff to the amount of 1/. 5*., upon the table, saying, " There, 
take your demand." The plaintiffs demand amounted to 61. lis. 6d. 
Tbe plaintiff did not take up either the money or the paper, but simply 
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replied, " you must go to my attorney ;" upon which the defendant re- 
tired with the money. The learned judge was of opinion, that this was 
not a good legal tender, and the plaintiff had a verdict. 

O. Phillips now moved for a rule to show cause why the verdict should 
not be set aside, and referred to Peake's N. P. 0. 88. 

Per Curiam. In order to support a plea of tender, there must be evi- 
dence of an offer of the specific sum due, unqualified by any circumstance 
whatever. Here a larger sum than that due is offered, and is accompa- 
nied by a counter demand in writing by the defendant upon the plaintiff. 
In both these respects this is an insufficient tender, and therefore the 
plaintiff is entitled to retain his verdict. 

Rule refused.(a) 

(a) Vide Douglat v. Patrick, 8 T. R. 688 ; 4 Esp. N. P. G. 68; and River* t. Grifith*, 
1 Dowl. & By. 216. 



POLAND and Another, Assignees of , a Bankrupt, v. GLYN and 

Others.— p. 310. 

If a person in trade pays a sum of money to one of his creditors, and his affairs are in 
such a state that he may reasonably believe bankruptcy probable, but not inevitable, 
at the time he makes such payment, it is fraudulent within the meaning of the bank- 
rupt laws, and if bankruptcy afterwards ensues, the assignees may maintain assumpsit 
for money had and received to their use against the person to whom such voluntary 
payment has been made, though the cause of action arises before the actual bank- 
ruptcy. Therefore, where A. paid B. and others, his bankers, on the 14th December, 
a sum of money which he owed them, as the balance of his account, and on the 16th 
was arrested, and went to prison, and committed an act of bankruptcy by lying there 
for two months: Held, that his assignees might recover back the money bo paid, though 
at the time of the payment he did not apprehend bankruptcy. 

Assumpsit for money had and received. At the trial before AbGbtt, 
C. J., at the London adjourned sittings after last term, it appeared that 
the act of bankruptcy upon which the commission was founded, was a 
lying in prison for two months, from the 24th December, 1821, on which 
day the bankrupt was arrested, on account of certain bills of exchange, 
which came due on the 15th of the same month. On the 14th of the 
same month, the bankrupt paid to the defendants, who were his bankers, 
a balance which he owed them, and which constituted the sum sought to 
be recovered in this action. The bankrupt deposed, that shortly before 
the payment in question he had received a letter from the defendants, re- 
questing to know whether he intended to pay off his balance at the ensu- 
ing Ohristmas, as it was important to them, at that period of the year, to 
be informed what funds they might expect to be in-coming ; but he ex- 
pressly swore that he did not make the payment in consequence of that 
letter, but because he thought his account with his bankers was distinct 
from all other accounts, and that he was bound in honor to pay them ; 
and that hfe was not, at the time of the payment, aware that bankruptcy 
was inevitable. The learned judge left it to the jury to say whether the 
payment to the defendants had been made voluntarily, with a view to 
give them a preference, or in consequence of a threat held out by them. 
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He told them, that in point of law, if the bankrupt had at the time reason- 
able grounds for knowing that his payments must cease, and had intended 
to give the defendants a voluntary preference, then the payment was 
void, and the plaintiffs were entitled to a verdict ; but if the money was 
paid under the influence of a threatening demand by the defendants, then 
the payment was good, and they would rind a verdict for the defendants ; 
but he added, that in his opinion the bankrupt had reasonable ground to 
expect a bankruptcy, and that he had paid the money with a view to give 
the defendants a preference, and not under the influence of a threat, to 
which he thought the defendants' letter did not amount. The jury found 
a verdict for the plaintiffs. 

Denman, C. S., now moved for a rule to show cause why the verdict 
should not be set aside and a new trial granted, on two grounds ; first, that 
the learned judge had misdirected the jury in point of law, by telling 
them, that unless the payment had been made under the terror of a threat, 
it could not be justified against the claim of the assignees ; and, second, 
that under the circumstances of the case the present form of action was 
bad. He cited Crosby v. Crouch, 11 East, 256; Fidgeon v. Sharpe, 5 
Taunt. 539; I Jac. 1, c. 15, s. 2; Harmon v. Fishar, Cowp. 117 ; Small 
v. Oudley, P. Wms. 427 ; Alderson v. Temple, 4 Burr. 2235 ; Smith v. 
Payne, 6 T. R. 152. 

Abbott, C. J. I have a perfect recollection of the mode in which I 
left this case to the jury; and I am free to confess that my opinion now 
is the same as that which I expressed to them. I told them that the ob- 
ject of the statute was that the whole of the bankrupt's property should be 
equally divided among all his creditors ; that if at the time of a payment 
to one creditor the debtor had fair grounds for anticipating bankruptcy as 
a probable result, and made that payment voluntarily, such payment was 
a fraud upon the statute, and could not be supported ; but that if it was 
made in consequence of the threat or importunity of the creditor, it wa's a 
legal payment, and was protected. I ,the.n left it to them to say how the, 
facts of the case stood in relation to the law, and they found a verdict for 
the plaintiffs. v 

Bayj,ey, J. I am of opinion that this case was properly left to the 
jury, and that they have found the right verdict. I take the general rule 
of law upon this subject to be, that a voluntary payment to one creditor; 
under circumstances which must reasonably lead the debtor to believe 
bankruptcy probable, (not inevitable, for I do not think it necessary the 
rule should go that length,) is a fraud upon the other creditors, within the 
meaning of the bankrupt laws, and that money so paid may be recovered 
by the assignees when a bankruptcy has taken place. Here the defend- 
ants certainly did make an application upon the subject of their debt, but 
the bankrupt did not act upon that application ; he went voluntarily, and 
paid the money upon motives honorable certainly to him as an individu- 
al, but which cannot be recognized as a defence in law. It appears from 
the bankrupt's own evidence, that he did not act in consequence of the 
defendant's letter ; and I think the other facts of the case abundantly 
prove, that at the moment when he acted, his circumstances were such as 
might reasonably lead him to expect that bankruptcy was probable. I am 
also of opinion, that the action is maintainable in its present form. In 
point of law the money was wrongfully received. By the subsequent act 
of bankruptcy it became the property of the assignees, as the representa- 

12 
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ttves of the creditors at large, and though there was no evidence that the 
identical sum remained in the defendants' hands, still the law will intend 
that it did, and that it was received to the use of the plaintiffs in their 
character of assignees. 

Holroyd, J. I am of the same opinion. I think the jury have found 
the facts of the case to be such as render this payment illegal within the 
spirit and the mischief of the bankrupt laws. With regard to the form of 
action, it seems to me that no other could have been adopted. It cer- 
tainly was not money received to the use of the bankrupt, nor could he 
under any circumstances, have recovered it back in any action brought 
by himself. I think the verdict ought not to be disturbed. 

Best, J., concurred. 

Rule refused. 



LANGDALE and Others v. PARRY the Elder. — p. 337. 

A. writes orders to B. for the delivery of goods to C, which are accordingly delivered 
to the latter upon the credit of the former. The usual credit of the trade is four 
months, and the bills of parcels are made out in the name of C. The period of credit 
is enlarged from time to time without the knowledge of A. ; and C becoming bank- 
rupt, B. proves the amount of the goods under the commission, which exceeds more 
than two fifths of C.'s debts, and signs his certificate without any communication with 
A., who at the time of the bankruptcy is abroad, and does not return to this country 
until eight years afterwards: Held, that A. was still liable as surety for C. to B. 

Assumpsit upon several guaranties given by the defendant, to pay for 
goods sold and delivered by the plaintiffs to his son. Plea, non assump- 
sit. At the trial before Abbott, C. J., at the London adjourned sittings after 
last term, the cause was tried upon admission, stating the following facts : 

In 1813-4, Joseph Parry the younger carried on the business of a 
distiller in Hatfield-street. The plaintiffs, who were wholesale distillers, 
suppled him from time to time with spirituous liquors, in consequence of 
notes or orders written on his behalf to the plaintiffs by the defendant, in 
the following terms : — 

Gentlemen, — Please to deliver two pipes of spirits for Mr. Joseph 
Parry, of Hatfield-street, and will oblige, 

Gentlemen, your humble servant, 
Messrs. Leader and Co. J. Parry. 

Other notes or orders were similar in substance, only saying, " for the 
distillery in Hatfield-street." Upon these notes or orders the plaintiffs 
declared as upon guaranties to pay the debt of Joseph Parry the younger ; 
who in November, 1814, became bankrupt, at which time he was indebt- 
ed to the plaintiffs in a sum of 1972/. 16*. 3d. The usual credit giveu 
in the plaintiff's business was four months. The amount of debt above 
mentioned had been contracted by Joseph Parry the younger, during the 
whole period he was in business, and no payment had been made by him 
to the plaintiffs in that interval. The delay of payment and elongation 
of credit for the goods had taken place without the knowledge of the de- 
fendant; all the bills of parcels had been made out in the name of Joseph 
Parry the younger. The plaintiffs proved the whole amount of their 
debt under the commission of bankrupt issued against Joseph Parry the 
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younger, as a debt due from him to them, upon an affidavit for goods sold 
and delivered, and received dividends from his estate, by which the balance 
due to them was reduced to 15511. Is. lid., and signed his certificate 
without any communication with the defendant, which certificate was 
afterwards allowed by the lord chancellor. The debt so proved by the 
plaintiffs amounted to more than two fifths of all the debts proved under 
the commission. The plaintiffs were unable to arrest the defendant until 
the month of September, 1821, he having been abroad from the eve of 
the bankruptcy until that time, but the plaintiffs had sued out a writ to 
avoid the statute of limitations. The sum sought to be recovered in this 
action was 1551/. 7*. I It/., the balance due to the plaintiffs at the time of 
granting the certificate to Joseph Parry the younger. Under these cir- 
cumstances, the question was, whether the defendant was liable upon the 
guaranties above mentioned, and the learned judge being of opinion that 
he was, the plaintiffs had a verdict 

Patteson now moved for a rule to show cause why the verdict should 
not be set aside, and a nonsuit entered, upon two grounds ; first, that the 
plaintiffs, having proved their whole debt under the commission against 
their principal debtor, and signed his certificate, without the consent of 
the defendant, who was only surety, had thereby discharged him from his 
liability upon the guaranties ; and second, that the notes on which the 
action was brought did not amount to guaranties in point of law, but 
were mere orders for the delivery of goods without any promise to pay 
for them. He cited Ex parte Wilson, 11 Ves. 410; Mead v. Braham, 
3 M. &, S. 91 ; and Et parte Hughes, 5 B. & A. 482. 

Per Curiam. There is no weight in either of the objections taken in 
this case. With respect to the first, which is the more general question, 
it is not necessary upon the present occasion to decide, whether a cred- 
itor who proves his debt under a commission issued against his principal 
debtor, and afterwards enables him to obtain his certificate, behind the 
back of the surety, does or does not in any case discharge the surety ; 
because there are circumstances in this case which might well take it out 
of any general rule upon the subject. The surety here absents himself, 
and is not to be found for a period of eight years, and it would be too 
much to say, that a bankrupt who conducts himself well is to be deprived 
of all chance of obtaining his certificate, and reinstating himself in business 
during so long a time, merely for the sake of a man who has become his 
surety. The statute which has been cited does not support the argument, 
because it applies wholly to debts between the creditor and the bankrupt ; 
and has no relation whatever to the case of a surety. The second objec- 
tion is equally untenable ; the notes in question are positive orders by A. 
for the delivery of goods to B., and the necessary effect of them, both in 
law and in common sense, is either to make A. the principal debtor for, 
or in the place of B., or to make him answerable for the debt, if B. should 
make default. 

Rule refused. 



The KING v. JOHN WEBB HALL. — p. 341. > 

The defendant in a quo warranto information against him, to show by what authority he 
holds the office of registrar and clerk of the Court of Requests, of the city of Bristol, 
i* not entitled to costs under the statute 9 Anne, c. 20, s. 5. 
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HALLETT v. MOUNTSTEPHEN.— p. 343. 

Declaration in debt, by the assignee of a surety bond in replevin, set out the condition, 
which was, that u if R appeared at the then next county court, and there prosecuted 
his suit without delay against L, the bond to be void;" averment M that B. did not 
appear, &c." Plea, first, non est factum, and issue thereon ; second, u that A. did 
appear and prosecute, &c.;" and third, "that B. did appear at the then next county 
court, and prosecute, &c, and which said suit is still depending and undetermined/' 
Replication to the second and third pleas, traversing tiie appearance and prosecuting 
of the suit, but not traversing the allegation that the suit was still depending and un- 
determined, and issue on the replication : Held, on these pleadings, that an agree- 
ment ( which was made a rule of this Court) between plaintiff and the principal to stay 
all proceedings in the replevin, upon payment by the latter of a certain sum of money, 
each party to pay his own costs, was admissible evidence to negative the allegation 
in the third plea, that the suit was still depending und undetermined, and that the 
surety was not discharged by such agreement, afler breach by the principal, but was 
liable for such sum as appeared upon a reference to be due. 

Debt by the assignee against one of the sureties in a replevin bond. 
The declaration set out the bond, the condition of which was, " that if 
the said A. B. did appear at the then next county court, to be holden at, 
&c, and there prosecute with effect, and without delay, his suit which he 
had commenced against the said W. I., and the said plaintiff, for the 
taking and unjustly detaining, &c," then the bond to be void ; and alleged, 
" that the said A. B. did not appear, &c," in the words of the condition ; 
" whereby, <fcc. ; " concluding in the usual form. Plea, first, non est fac- 
tum, upon which issue was joined ; second, " that the said A. B. did appear, 
&.c, and prosecute, &c," in the language of the declaration ; and third, 
" that the said A. B. did appear at the said then next county court, and 
prosecute, &c., and which said suit is still depending and undetermined." 
Replication to the second and third pleas, traversing the appearance and 
prosecution of the suit, but not traversing the allegation that the suit was 
" still depending and undetermined ; " and issue on the replication. 

At the trial before Park, J., at the last Lent assizes for the county of 
Devon, it appeared in evidence that the plaintiff having distrained upon 
a Mr. Butler, his tenant, for rent in arrear, the latter executed a replevin 
bond, to which the defendant became a surety. The replevin issued on 
the 8th of March, 1821 ; at the next county court, on the 20th of the same 
month, the replevin and the bond were regularly filed, the plaint was 
entered, and the defendant below appeared. At the next court, in April, 
the plaintiff below filed his declaration, and gave a rule to avow ; at the 
same court, the defendant below brought a re. fa. lo., and the cause was 
removed into this Court. On the 21st of August, 1821, an agreement 
was entered into between the present plaintiff and Mr. Butler, to stay all 
proceedings, upon payment by the latter of a sum of 250/., each party pay- 
ing his own costs, which agreement was in Michaelmas term following 
made a rule of this Court. Under these circumstances it was contended, 
that no evidence had been given of any breach of the condition of the 
bond, for non constat but the suit was " still depending and undeter- 
mined," and consequently that the defendant was entitled to a verdict, 
and the learned judge directed the jury to find for the defendant, with 
liberty to the plaintiff to move to set that verdict aside and enter a verdict 
the other way. 

Adam, in Easter term last, obtained a rule nisi upon the point reserved, 
and 
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R. Bayky now showed cause, and contended, that, upon these plead 
ings, the defendant was in law entitled to a verdict. He cited Bracken- 
bury v. Pell, 13 East, 585; The Duke of Ormond v. Bierly, Carth. 519. 

Adam, in support of the rule, produced an affidavit verifying a rule of 
Court, (which he also produced,) as having been given in evidence at the 
trial, and which imbodied within it an agreement entered into between 
the plaintiff and Mr. Butler, dated 2lst August, 1821, by which it was 
among other things agreed, that all proceedings in the former action 
should cease, that Butler should pay the plaintiff a sum of 250/., that each 
party should pay his own costs, and that the replevin bond should stand 
as a security for the observance of these terms. He contended, therefore, 
that after the making of that agreement, the suit was in fact at an end, 
and the defendant could not aver that Mr. Butler hpd prosecuted it with 
effect; and 

The Court, being of that opinion, said they had, under these circum- 
stances, no alternative, but to make the rule absolute. The case was 
very clear. The issue was, whether the suit had been prosecuted with 
effect. If that were so, it was the duty of the defendant to have pro- 
duced the record to show what the judgment had been. The agreement 
produced showed that the suit was not still depending, but had been de- 
termined on the terms therein mentioned, which not having been carried 
into effect by Butler, the defendant became liable as surety. The objec- 
tion as to the amount agreed to be paid by Butler went to the quantum 
of damage only. The amount which the surety might be bound to pay, 
was a matter for consideration hereafter, because Butler could not bind 
him absolutely to pay the sum of 250/. The objection that the surety 
was discharged by the agreement with the principal, did not apply to a 
bond of this description. The verdict, therefore, should be for the plain- 
tiff, but the sum for which it should be entered might be settled out of 
Court. 

Rule absolute. 



STUDDY v. SANDERS and Others. — p. 347. 

In an action against three defendants, as partners, the office copy of an answer to a bill 
in chancery, filed by one against the others, is admissible evidence, without producing 
the original, in order to establish the partnership ; and to prove the identity of the de- 
fendants, the clerk of their solicitor is a competent witness to that fact, though he 
knows nothing of the defendants but from bis intercourse with them professionally in 
the conduct of the suit in chancery. 

Assumpsit for goods sold and delivered. At the trial before Park, J., 
at the last Lent assizes for the county of Devon, it appeared that the 
transactions which gave rise to the action, were founded upon the follow- 
ing agreement, which was set out in the declaration : " It is agreed on 
this 29th of October, 1819, between T. B. Studdy, of, &c, and W. San 
ders and Co., of, &c, cider merchants, that the aforesaid Studdy has sold 
his cider at 35*. per hogshead, to be delivered at Totness in the spring 
of the year 1820 ; and the cider or wine pipes that he has empty, for the 
use of the said cider to be manufactured in premises of his, the said Stud- 
dy's, and for the lend of such casks the aforesaid Sanders and Co. to pay 
U per hogshead, in addition to the aforesaid 35*., fin all 36*. per hogs- 
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head ;) and the said 365. per hogshead is to be paid one moiety at Christ- 
mas next, and the other half before the cider or any part is taken from 
the said Studdy's premises. Witness our hands. Signed T. B. Studdy ; 
W. Sanders and Co." This agreement having been proved, it was pro- 
posed on the part of the plaintiff, in order to prove the partnership of the 
defendants at the time of its date, to put in evidence an office copy of 
the answer of the defendants Lewis and Brettell, to a bill filed by the de- 
fendant Sanders in the Court of Chancery, in Michaelmas term, 1820, 
the object of which was to compel them to give an account of their deal- 
ings and transactions as cider dealers and partners with him. This evi- 
dence was objected to on the part of the defendants, on the ground that 
it was incumbent on the plaintiff, either to produce the original answer, 
and prove the hand-writing of the parties to it, or if the office copy only 
was produced, to prove that the supposed parties to the suit in chancery 
were the same identical persons Who were the defendants on this record. 
The learned judge having yielded to this objection, a clerk of the so- 
licitor, who had conducted the suit in chancery, was called to identify the 
defendants as the parties to both suits ; but it appearing that his knowl- 
edge of the fact arose wholly from communications with the defendants, 
it was objected that, as a confidential communication from a client to his 
solicitor, this evidence also was inadmissible, and the learned judge think- 
ing that objection also well founded, both the documentary and parol 
evidence was rejected. The plaintiff being unable to establish the part- 
nership of the defendants by any other means, the learned judge directed 
a nonsuit, reserving to the plaintiff the liberty to move to set aside the 
nonsuit, if the. Court should be of opinion that the evidence ought to have 
been received. 

Adam, in Easter term last, moved accordingly, citing the case of Hen- 
nell v. Lyon, 1 Barn. & Aid. 182, and obtained a rule nisi; and 

Gaselee now showed cause, citing Rex v. Morris, 2 Burr. 1189, and 
Rex v. Benton, 2 Campb. 508. 

Adam, in support of the rule, was stopped, and 

Per Curiam. ' Both the parol and documentary evidence which was 
rejected at the trial of this cause ought to have been received ; and there- 
fore the rule for a new trial must be made absolute. With regard to the 
former, it cannot be said that the testimony offered, as to the bare fact 
that the parties to a particular suit in chancery were also the parties to 
the suit then before the Court, was in the nature of a confidential commu- 
nication between attorney and client, because it was a fact easily cogni- 
zable to the witness and to many other persons, without any confidence 
on the subject being reposed in him. As respects the documentary evi- 
dence, the case of Hennell v. Lyon seems to be altogether a parallel case 
to the present, and there is no ground for contravening that decision. 

Rule absolute, (a) 

(a) Vide Doe v. Andrews, Cowp. 846 ; Hodgkinaon v. WalUs, 3 Camp. 405 ; and Whaky 
v. ManhKim, 3 £sp. 608. 



THOMPSON v. AUSTEN. — p. 358. 

On non-assumpsit pleaded, and notice of set-off given to an action tor goods sold and 
delivered, a witness was called to prove a conversation with plaintiff, in which the 
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latter began by proposing to refer the matters in dispute between him and defendant 
to tLe arbitration of witness ; hut this being refused, plaintiff proceeded to admit that 
he had received on account of defendant 800/,, a sum more than covering the demand 
in the action : Held, that this conversation was receivable in evidence under the notice 
of set-off, and ought not to be rejected as an offer of compromise, although plaintiff 
expressly requested the witness to state the conversation to defendant, to induce him 
to come to a compromise. 

Assumpsit for goods sold and delivered. Plea, Non assumpsit, with 
notice of set-off. At the trial before Burroughs J., at the last Lent as- 
sizes for the county of Cornwall, the plaintiff having proved a prima facie 
case of demand upon the defendant for goods sold him to the amount of 
6301., a clerk of the defendant's attorney > was called, for the purpose of 
showing, that in an interview between the clerk and the plaintiff, the 
latter had said, " he was so anxious to get out of law that he would refer 
the question in dispute to the witness, as an arbitrator ; " and upon that 
being declined, added, " he had received 800/. from Mr. Campbell, on 
Mr. Austen's (the defendant's) account, which he meant to set off against 
some bad debts owing to him from some other persons." But as the wit- 
ness admitted that he was desired to communicate to the defendant what 
the plaintiff had said oil this occasion, for the purpose of inducing the 
former to agree to a compromise, it was objected on the part of the plain- 
tiff that the evidence could not be received, because it was in the nature 
of a confidential communication, made with a view to a compromise, and 
was therefore protected by the general rules of evidence ; and the learned 
judge yielding to the objection, the evidence was rejected, and the plain- 
tiff had a verdict. 

Adam, in Easter term last, having obtained a rule to show cause why 
the verdict should not be set aside and a new trial granted, on the ground 
that the evidence had been improperly rejected, 

Wilde now showed cause against the rule, and cited Slack v. B«- 
chanan, Peake's N. P. C. 5 ; Waldridge v. Kennison, 1 Esp. N. P. C. 143 ; 
Turton v. Benson, 1 P. Wms. 497 ; («) and Gregory v. Howard, 3 Esp. 
N.P. C. 113. 
Adam and Carter, contra. 

Abbott, C. J. Upon the best consideration I have been able to give 
to this case, I am of opinion that the mode in which the learned judge, 
who tried this cause, left the point at issue to the jury, was not altogether 
correct; and therefore it is our duty to send it down for further inquiry 
before another jury. It appears that the former part of the conversation 
to which the witness was a party, was received in evidence, and was so 
summed up to the jury ; and that the latter part, which has been the subject 
of argument to-day, was rejected. It is at all times a dangerous thing to 
admit a portion only of a conversation in evidence, because one part 
taken by itself may bear a very different construction, and have a very 
different tendency, to what would be produced if the whole were heard ; 
for one part of a conversation will frequently serve to qualify and to ex- 
plain the other. Upon this principle I think the exclusion of the evidence 
objected to at the trial was erroneous, and consequently the defendant 
should have another opportunity of submitting that evidence to the con- 
sideration of a jury. 
Bayley, J. I am of the same opinion. It appears to me also, that the 

(a) Vide Harmon v. Manhattan, tt Vera. 717. 
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evidence rejected was not of that nature which would bring it within the 
rule on which the objection to it was founded. The conversation does 
not seem to me to have originated in any desire to compromise the dis- 
pute between the parties. The essence of an offer to compromise is, that 
the party making that offer is willing to submit to a sacrifice, and to make 
a concession ; but I see no sign of any such inclination expressed by the 
plaintiff in the conversation in question. 

Holroyd, J., concurred, (a) Ru , e absolute 

(a) Best, J., was absent 



BURFORD v. HOLLO WAY.— p. 362. 

In bail by affidavit, time will not be given to amend a mistake in the jurat, occasioned 
by the error of the commissioner in the country, unless the defendant produces an 
affidavit of merits. 



DOE, on the demise of HENRY WICKHAM, v. JONATHAN 

TURNER. — p. 398. 

Testator, after devising to his nephew H. W. a messuage, forming part of his real estate, 
devised as follows : — "Item, I give, further, unto my nephew H. W., half part of my 
garden, and \00L stock in the 4 per cent Bank Annuities : 1 give, further, my yard, 
stable, cow-house, and all other out-houses in the said yard, to my sister Martha 
Wick ham, to have the interest and profits during her natural life : " Held, by three 
judges, (Bwt, J., dissenting,) that under this bequest H. W., after the death of Martha 
Wickman, took an estate in fee in the yard, &c^ to the exclusion of the testator's 
heir at law. 

Ejectment to recover the possession of a yard, stable, cow-house, and 
other out-houses, situate in the county of Essex. At the trial before 
Park, J., at the last Essex assizes, it appeared that the lessor of the plain* 
tiff claimed the property in question as devisee under the will of one 
David Turner, deceased, against the defendant, as devisee under the will 
of his father, Jonathan Turner, heir at law of David Turner, and the 
question between the parties turned upon the construction to be given to 
certain parts of the will of David Turner. The will was dated 19th 
April, 1306, and was duly executed to pass real estates. It contained a 
great variety of bequests, but those upon which the question arose were 
these : " I give unto Henry Wickham a messuage or tenement, now in 
the possession of Wakeling. Item, I give, further, unto my nephew Henry 
Wickham, half part of my garden, and 1007. stock in the 4 per cent. 
Bank Annuities ; I give, further, my yard, stables, cow-house, and all other 
out-hpuses in the said yard, to my sister Martha Wickham, to have the 
interest and profits during her natural life." The testator died soon after 
the execution of this will, leaving his eldest brother and heir at law, Jon- 
athan Turner, the father of the defendant, his sole executor, who deliv 
ered to Henry Wickham the possession of the messuage and half part of 
the garden, and 1002. stock. The testator's sister Martha Wickham 
received the rents of the " yard, stables," &c, up to the time of her 
death, after which Jonathan Turner entered into possession thereof, as 



2 Dowling & Rtland, 398. 97 

heir at law, and enjoyed the same up to the time of his death in 1813, 
having previously made his will, by which he gave them to his son, (the 
defendant,) who continued in the receipt of the rents thereof at the time 
when this action was brought ; and the question was, whether, under the 
words of the will, the yard, stables, <fcc, passed to the lessor of the plain- 
tiff, Henry Wickham, as reversioner in fee, after the termination of the life 
estates of his mother, Martha Wickham ; or whether they reverted to the 
defendant as devisee of his father, the heir at law of the testator, David 
Turner ; and the learned judge, being of opinion that the latter was the 
true construction of the devise, directed the jury to find a verdict for the 
plaintiff, with liberty to the defendant to move to enter a nonsuit. 

Nolan, in Michaelmas term last, moved accordingly, and obtained a 
rule nisi, and 

Marryatt and Chitty now showed cause. 

Nolan and Walford, in support of the rule, referred to Doe v. Wright, 
8 T. R. 64, 1 New Rep. 335, and 7 East, 259 ; Wright v. Compton, 9 
East, 267. 

Abbott, C. J. I am of opinion that we may give such a construction 
to the language of this will as will entitle the lessor of the plaintiff to re- 
cover possession of the property in question, without infringing either of 
the rules of law which have been alluded to in argument, and to which I 
am certainly inclined to pay the most implicit respect. But there is a 
third rule of law bearing upon this subject, which has not been attended 
to on the present occasion, namely, that in deciding questions of this kind 
a will is to be taken altogether, or, as Lord Kenyon emphatically expresses 
it, " You are to look into all the four corners of the will ; " and the 
sense in which particular words are intended to be used in one part may 
be discovered by seeing in what sense those words actually are used in 
other parts, (a) Now, in applying this rule of construction to the present 
will, it will be found that the word " further " is never used in any prior 
part of it, but where there is a second bequest to a person previously 
named ; and the fair inference consequently will be, that it was used with 
the same intention with reference to the lessor of the plaintiff. By acting 
upon this inference, and inserting the word " him " in the passage which 
we have to consider, full effect is given to the testator's apparent inten- 
tion ; without this assistance the clause becomes absolutely void, which it 
is our duty to prevent, if we can by any means discover a reasonable 
method of giving it validity and effect. Taking the whole of this will 
together, it seems to me the manifest intention of the testator was to give 
to his sister Martha the rents of the estate in question during her life, ami 
the fee simple of it to her son, the lessor of the plaintiff, after her death : 
and, giving effect to that intention, as I think we are bound to do, I am 
clearly of opinion the lessor of the plaintiff is entitled to judgment. 

Batlet, J. We certainly are not empowered to make a will for a 
testator, but we are empowered, and it is our duty also, so to construe 
the will he has made, as to give effect to that which upon the whole may 
reasonably be taken to have been his intention and object. We are to 
*ct either upon express words, or upon a manifest intention, and where 
the language is at all doubtful in one part, we are to construe that part by 

(a) Vide Strong v. Ttakt, 2 Burr. 910, and Dot v. Laming, Id. 1100. 
VOL. xvi. 13 



98 Doe, d. Wickham, v. Turner. H. T. 1823. 

reference to and comparison with former parts, as a key to explain the 
particular word which gives rise to the doubt entertained. The devises 
in this will are very numerous and diversified ; but the testator seems to 
have observed this rule, that where he is making a second bequest to a 
person already mentioned in the immediately preceding clause, he inva- 
riably makes use of the word " further ; " but where he is making a be- 
quest to a person for the first time, he recommences his will as it were de 
novo, and makes use of the word " item." From hence I draw this 
inference, that he perfectly well knew the distinction between these two 
words, and that he intended to use them in very distinct senses, and that 
the meaning he had in view to express, when using the former, was, " in 
addition to what I have already given to Henry Wickham, I give him my 
yard, &c, subject to a life estate to his mother. Looking- at the will 
altogether, I have no doubt that the testator intended to give the fee 
simple of this property to Henry Wickham after the death of his mother, 
and that we should be acting in opposition to that intention, and against 
the force of the whole frame and tenor of the will, if we were to put any* 
other construction upon this particular portion of it. 
Holroyd, J., concurred. 

Best, J. I do not mean to go the length of declaring that my opinion 
is in direct opposition to that which has been expressed by the rest of 
the Court in this case, but I am sorry to be compelled to say, that, as at 
present advised, I cannot bring my mind to accede to the doctrines upon 
which the decision of to-day is founded. It is admitted, on all hands, 
that we can nut make a will for the testator, and that we cannot substan- 
tially add to the will that he has made for himself. I fully agree in this 
admission ; it is in my opinion the only safe principle to go upon in the 
construction of any will. I fear that, under the idea of construing 
language, many wills have virtually been made very foreign to the imagi- 
nation and design of the authors ; and I am not without my apprehen- 
sions that such will be the effect of the construction which has been put 
upon the instrument now before the Court, because, in order to effect 
that construction, words of very important force and meaning have been 
added to the instrument itself. I am not prepared to justify or defend 
the adoption of the phrase, that the heir is the favorite of the law ; it is 
certainly an old expression, though it is perhaps an improper one, because 
justice is the only favorite that the law can or ought to have. But the 
phrase has a just and important meaning, namely ; that the title of the 
heir at law is a clear and unequivocal title, and is not to be defeated by 
any other title less clear, and it is certainly not a modern dictum " that 
the heir is favored by the common law." (a) Now, in the present case, 
upon the face of this will, is there any other title to this property so 
clear and unequivocal as that of the heir at law ? I confess I am at a 
loss to discover it. If a passage in a will be obscure, I agree with Lord 
Kenyon, that we are to go into all the four corners of it, to look for that 
which may elucidate its meaning ; but then the object must be to find 
something which can render certain that which was previously uncertain- 
that "quod voluit non dixit ;" and this at least is necessary here; for the 
testator certainly has not used words of gift, whatever his intention might 
be. If this particular clause is to be taken by itself as a single inde- 

(a) Vide 82 H. c. 1. 2 Lin. 11. Noy, 186. Chnnc. Rep. 7. 
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pendent bequest, the fee simple is certainly not given to Henry Wick- 
ham, and I do not see in what other light it can properly be taken. 
There is no connection between this particular estate and those estates 
which form the subjects of the former bequests. It is clear, beyond all 
doubt, that in this bequest the life estate is given to Martha Wickham ; 
but from whence are we enabled to trace a devise of any further legal 
estate? This clause certainly includes none such, unless the word 
" further" can be so construed, which I am of opinion it cannot be. I 
take the fair, popular, and ordinary sense of that word to be " likewise," 
or " also," which would be clearly insufficient for the service into which 
it is sought to be pressed ; and looking at its reference to other parts of 
the will, I cannot find that its meaning is at all enlarged ; for I can find 
no one clause in which the language is precisely similar to that of the 
clause in question, although there are several that contain very different 
and much clearer and stronger expressions. At present, therefore, I can- 
not but consider it highly dangerous doctrine to hold, that words so 
uncertain as these appear to me to be, shall have the effect of disinherit- 
ing the heir at law. Conjecture ought never to prevail against the heir, 
and I cannot see any thing stronger than conjecture in favor of the inter- 
pretation now given to these words, for there is no part of this will which 
at all indicates an intention on the part of the testator to cut off his heir 
at law. I refrain from giving any decided opinion for myself upon this 
particular case, and it is with much regret that I find myself obliged to 
dissent from that expressed by my learned brothers ; but thinking, as I do, 
that, in the present decision, the rule of construction has been carried too 
far, I feel it my duty to lay before the Court my reasons for not giving 
to their decision that assent which it is so painful to me to withhold. 

Rule discharged. 



BEALE v. BIRD.— p. 419. 

The Court will not compel the plaintiff to deliver to the defendant a copy of an agree- 
ment, in order to enable the latter to plead in abatement that the agreement was 
signed jointly by himself and others. 

A rule had been obtained on a former day in this case, calling on the 
plaintiff to show cause why he should not deliver to the defendant a copy 
of a certain agreement in the possession of the plaintiff, upon which the 
action was brought, for the purpose of enabling the defendant to plead in 
abatement. The action was brought on an attorney's bill to recover extra 
costs incurred by the plaintiff for professional business, done, as was al- 
leged, on the joint account and retainer of the defendant and other per- 
sons, in pursuance of an undertaking to which they were all subscribers. 

Campbell showed cause, and contended that this application was un- 
precedented, and could not be supported upon any principle of justice. 

Ourwood, in support of the rule. 

Per Curiam. This experiment is quite new, and we ought not to en- 
courage an application which would enable the defendant to interpose 
vexations delay, and perhaps defeat the plaintiff's claim. Great injustice 
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might be worked by this proceeding if we were to allow it ; because, tin- 
less the plaintiff could prove the signature of every one of the subscribers 
to the agreement, his action might be defeated. If the defendant is made 
liable, in the first instance, for the whole of the plaintiff's demand, he 
may sue his co-subscribers for contribution. 

Rule discharged with costs. 



SMITH v. DOBSOK— p. 420. 

The affidavit to postpone a trial, on the ground of the absence of a witness, need not 
state the name of the witness, suggested to be material and necessary. 

In this case the question was, whether the affidavit made to postpone 
a trial, on the ground of the absence of a material and necessary witness, 
should state the name of the witness. 

Abraham contended that the practice of the Court required the name 
of the witness to be mentioned in the affidavit ; but 

The Court said they knew of no such rule, and therefore made the 

Rule absolute, for postponing the trial. 

Chitty was for the defendant. 



YARWORTH v. MITCHEL.— p. 423. 

An infant who sues by his proohein amy need not give security for costs, even though 
the prochein amy is sworn to be insolvent 

This was a rule calling upon the plaintiff, an infant, who sued by his 
father, as prochein amy, to show cause why the proceedings in the action 
should not be stayed, until he gave security for costs, on an affidavit sta- 
ting that the prochein amy was insolvent, and in no condition to pay costs; 
and that he had admitted, in a conversation with the deponent, that he 
had nothing to do with the costs, but that a friend would see him righted. 

Watford showed cause, and cited an anonymous case in C. P. 1 
Marsh. 4. 

Chitty, contra, relied upon Doe, d. Selby 9 v. Alston, 1 T. R. 491. 

Per Curiam. We shall act upon the last decision in the Common 
Pleas. If we were to hold that the prochein amy, who, in this case, hap- 
pens to be the father of the infant, must give security for costs, it would, 
in many instances, absolutely prevent an infant from suing, however just 
his cause of action might be. 

Rule discharged without coste.(J) 

(6) Vide 2 Tidd. 61. 



The KING v. The JUSTICES of GLOUCESTERSHIRE.— p. 426. 

By statute 49 Geo. 3, c. 68, s. 5, the notice of appeal in a matter of bastardy mnst specify 
the canse and matter thereof. Where a notice given by the reputed father of a bas- 
tard child of his intention to appeal against an order of filiation, merely stated that he 
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intended to prosecute an appeal against an order of filiation, whereby be was adjudged 
to be the father of a female bastard child, born of the body of £. H., and chargeable 
to the parish of S. L. v pursuing 'the words of the order without specifying the par- 
ticular grounds of appeal : Hqld, 'that the notice of appeal was insufficient 



BIGNOLD v. "HOLDING.— p. 486. 

Though bail justify by consent at the judgeVctrfiflbers, the practice of the Court re- 
quires that a rule for the allowance of bail 8nejuloVaotwithBtar4ing, be serred on the 
plaintiff or his attorney. •* # / 
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LACY and BROOKE v. WOOLCOTT and TUCKER.— p. 458. 

Where one of two partners in trade had, after an act of bankruptcy, accepted a bill of 
exchange in the name of the firm, without the privity of his copartner: Held, that in 
the hands of an innocent indorsee it was an available security. 

Assumpsit against the acceptors of two bills of exchange. The de- 
fendant Woolcott suffered judgment by default, and Tucker pleaded the % 
general issue, non assumpsit. At the trial before Abbott, C. J., at the 
Middlesex sittings in Hilary, 1822, a verdict was found for the plaintiffs, 
with 4207. damages, subject to the opinion of the Court, upon the follow- 
ing case : — 

The defendants, from the year 1818, had carried on business in part 
nership as glass-cutters. On the 8th September, 1820, one Edward 
M'Donell, at the instance of one Thomas Mower Keats, drew the two 
kills upon which the action was brought, and which were in these terms : — 
" 200Z. London, 8 Sept. 1820. Three months after date pay to my order 
two hundred pounds, value received. Edw. M'Donell. To Messrs. 
Woolcott k Tucker, glass merchants, No. 127 High Holborn. Accepted, 
Woolcott 4 Tucker. Indorsed, Edw. M'Donell ; Edw. Mayo." The 
second bill was in the same terms, except that it contained the indorse- 
ment of Keats between those of M'Donell and Mayo. Woolcott accept- 
sd the bills in the name of his film, the only consideration for which was 
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an unstamped post obit bond, in which one Ramsden was the obligor, 
and who was, at the time, a prisoner in the. King's Bench Prison. The 
acceptance and consideration were private/tiferisations of Woolcott, un- 
known to Tucker, and unconnected with tiro, partnership business. On 
the 14th September, Mayo received the ftHs from Keats ; the considera- 
tion between them being valuable and'4*>na fide. On the 19th of Sep- 
tember, Mayo indorsed one of the bitfe to the plaintiffs in the usual course 
of business, and, on the 6th of December, indorsed the other to the plain- 
tiffs in the same manner ; the .plaintiffs making no inquiry respecting the 
firm of the defendants, but taking the bills wholly upon the credit of Mayo, 
with whom they had considerable dealings, and who was indebted to them 
for goods sold at the peridd of both the indorsements. In July or August 
previous to these transactions, the defendant Woolcott committed an act 
of bankruptcy, and, V^feinission issued against him on the 27th of Septem- 
ber, under which ha Was duly declared a bankrupt. The question for the 
opinion of the, (Jfaxpt was, whether the defendant Tucker was liable to the 
payment of .tfacs$'bills, they having been accepted by the defendant Wool- 
cott in the .name of the firm, but on his own private account, and after he 
had committed a valid act of bankruptcy. If the Court should be of opinon 
that he was liable, the verdict to stand ; otherwise a nonsuit to be entered. 
Hutchinson, for the plaintiffs, was stopped by the Court ; and 
Comyn, for the defendant, being called upon, cited Ramsbottom v. 
Lewis, 1 Campb. 278; and Thomason v. Frere, 10 East, 418.(a) 

Per Curiam. This case presents no difficulty, and admits of no ar- 
gument. The doctrine now urged, if it were sanctioned by a court of 
law, would be productive of the most mischievous consequences to com- 
merce. It is clear that a man who suffers himself to appear to the world 
as a partner in a firm, is liable to all the responsibilities incurred by the 
firm, although he be not, in reality, a partner ; and it was so held by 
Lord Kenyon, in the case of Baker v. Charlton^ Peake's N. P. C. 80. (b) 
That case was the exact converse of the present, and in principle applies 
to it pointedly. There the plaintiff was the innocent holder of a bill 
drawn by a firm of which the defendant was a partner, but which he of- 
fered to prove was not the firm by which the bill transactions of the 
Eartners were carried on. Here the plaintiffs are innocent indorsees, 
aving taken the bills bona fide and for a valuable consideration. They 
see the acceptance of " Woolcott and Tucker" upon the bills ; those per- 
sons were then in fact partners, so far as their joint transactions with the 
world could make them such ; one of them, indeed, had previously com- 
mitted an act of bankruptcy ; and, in law, perhaps, the partnership was 
dissolved. But they continued to hold themselves out to the world os- 
tensibly as partners, and, therefore,- each was bound by the acts of the 
other. The cases of Ramsbottom v. Lewis and Thomason v. Frere, by 
no means support the argument now contended for ; they only went the 
length of deciding that, after a secret act of bankruptcy committed by 
one partner, the other cannot, by an indorsement in the name of the firm, 
transfer the property in a bill belonging to the firm before the bankrupt- 
cy. That decision is not at all inconsistent with our decision in the pres- 
ent case. Here a man who is de facto and ostensibly a partner, accepts 
bills in the name of his firm, and although he had then committed an act 

(a) See Chitty on Bills, 85. (6) See Williamson t. Jskiuon, ante, 282. 
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of bankruptcy, still there is no doubt that his acceptance was the accept- 
ance of the firm, and renders his partner liable to an innocent indorsee. 
The judgment of the Court, therefore, must be for the plaintiffs. 

Judgment for the plaintiffs. 



OXENHAM, Gent., one, &c. v. LEMON and Others.— p. 461. 

Where an attorney is retained jointly by several parties to defend a suit against each, 

delivery of a bill to one is sufficient to entitle him to maintain a joint action against 

all for his costs, within 2 Geo. 2, o. 23, s. 23. 
Agreeing to refer the quantum of damages to arbitration, after a question of law has 

been reserved by the judge at the trial, does not waive an objection to the defendant's 

liability in the action, after the arbitrator has made his award. 



DOE, d. PLAYER, v. NICHOLLS.— p. 480. 

A testator devises his freehold and copyhold lands to trustees, in trust, for his infant son, 
and directs " the same to be trans/erred to him as soon as he shall attain to twenty-one 
years ; but in case he should die before he attains to the age of twenty-one years, then 
I give to my cousin W. P., his heirs and assigns, all my freehold and copyhold lands, 
&c." : Held, that the trustees did not take a fee by this devise, but only an estate for 
years, determinable upon the son's attaining twenty-one years. 

Ejectment for certain copyhold premises in the parish of Aldenham, 
in the county of Herts, the principal part of which were held of the manor 
of Aldenham, and the remainder of the manor of Titburst and Kendalls, 
in Aldenham. The lessor of the plaintiff claimed as heir of his father, 
Thomas Gregory Player, deceased, who was the only child and heir at 
law of Perry Player, Esq., deceased. At the trial before Wood, B., at the 
Summer assizes, 1821, for Hertfordshire, a verdict was found for the 
lessor of the plaintiff, subject to the opinion of the Court, upon a special 
case, the material parts of which were these : — 

Perry Player, the grandfather of the lessor of the plaintiff, being seised 
of considerable freehold and copyhold estates, and being also possessed 
of large personal property, died in the month of November, 1785, after 
making his will, dated 6th October, 1784, which was executed to pass 
real estates. After giving certain legacies, and amongst others an annuity 
of 20?. to Ann Lowe for her life, as well as the sum of 502., he made the 
following bequests and devises : — 

" Item, I give to William Reade and William May, of the custom-house, 
London, gentlemen, fifty guineas each, and do appoint them, together 
with the aforementioned Ann Lowe, guardians of my son, Thomas Gregory 
Player. Item, I give to the said William Reade, William May, and Ann 
Ijowe, in trust, for my only son, Thomas Gregory Player, all the rest and 
residue of all my goods and chattels, and also my freehold and copyhold 
lands, which I have surrendered to the use of my will. Likewise all my 
leasehold and lifehold estates, situate, lying, and being in the different 
counties of Hertford, Middlesex, Kent, and Sussex, and all other my 
effects of what kind or nature soever ; the same to be transferred to him 
** soon as he shall attain to twenty-one years ; but in case he should die 
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before he attains to the age of twenty-one years, then I give to my 
cousin, William Player, his heirs and assigns, all my freehold and copy- 
hold lands, and the tithes thereof, lying at Aldenham, in the county of 
Hertford." 

The will then went on to make several specific bequests of other parts 
of his property to different objects of his bounty, concluding by nomina- 
ting and constituting William Reade, William May, and Ann Lowe, his 
executors and trustees. The testator died without altering or revoking 
his will, leaving Thomas Gregory Player his only surviving child ; and 
his will was proved in the Prerogative Court of the Archbishop of Can- 
terbury, on the 12th November, 1785, by Ann Lowe only, the two other 
executors having first renounced. At a court held for the manor of Al- 
denham, on the 16th January, 1786, it was presented by the homage that 
Perry Player had died seised of the copyhold premises in question, held of 
that manor. At another comt, held on the 4th December, 1786, Ann 
Lowe was, on the said presentment, admitted to the premises, to hold 
them to herself, upon the trusts of the will, at the will of the lord. Ann 
Lowe died in July, 1794, leaving William Reade and William May her 
surviving. Thomas Gregory Player attained the age of twenty-one years 
on the 24th October, 1793, and at a court, held on the 20th October, 1794, 
being during the lives of William Reade and William May, he was admit- 
ted to the premises, on a presentment that Ann Lowe was dead, and that 
he had obtained the age of twenty-one years, to hold the same to him, his 
heirs and assigns, forever. William Reade died in January, 1801, and 
William May died in May, 1809, leaving his great-nephew, William 
May Lander, who is now living, and an infant of the age of eighteen 
years, or thereabouts, his heir at law. No surrender or release from 
William Reade, William May, and Ann Lowe, or either of them, or from 
the heir of either of them, to Thomas Gregory Player, is recorded on the 
court rolls of the said manor either before or since his admission. Thomas 
Gregory Player was in possession of the premises, by receiving the rents 
rind profits thereof from the time of his admission in October, 1794, to the 
time of his death, but he never made any surrender thereof to the uses of 
his will, or for any other purpose whatsoever. On the 19th March, 1818, 
Thomas Gregory Flayer made his last will, executed to pass real estates, 
by which he bequeathed all his real and personal estates of every descrip- 
tion whatsoever to his wife, Isabella Player, her heirs, executors, adminis- 
trators, and assigns, and to be at her and their absolute and uncontrolled 
disposal. On the 24th March, 1818, Thomas Gregory Player died with- 
out altering or revoking his will, leaving his wife, his eldest son and heir, 
(the lessor of the plaintiff,) then of the age of twenty-two years, and two 
other children surviving him ; and letters of administration, with his will 
annexed, were granted to Mrs. Player, on the 7th April, 1818, by the 
Prerogative Court of the Archbishop of Canterbury. At the time of 
Thomas Gregory Player making his will, and at the time of his death, he 
was seised of or beneficially entitled to the inheritance in possession of ' 
certain freehold estates. Mrs. Player received the rents and profits both 
of the freehold and copyhold premises in the parish of Aldenham, from 
the death of her husband to her own death. At a court holden for the 
manor of Aldenham, on the 7th December, 1818, she exhibited her late 
husband's will, which was presented and recorded; and at the same 
court she tendered herself to be admitted, but a dispute arising as to the 
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description and quantities of the land comprised in one of the copyhold 
estates, and the fines payable for her admission, no admittance took place, 
and she died on the 16th July, 1820, without having been admitted. 

As to the copyhold estate, held of the manor of Titburst and Kendalls, 
the case stated, that Perry Player had purchased this tenement in 1731, 
of one William Oxton, who had in September, in the same year, surren- 
dered the same out of court, into the hands of the lord, to the use of Per- 
ry Player, who died without haying been admitted thereto. After his 
death, at a court held 28th November, 1785, the surrender was present- 
ed, and Thomas Gregory Player, then an infant, aged about thirteen years, 
was admitted under it, to hold to him, his heirs and assigns, forever. Wil- 
liam Oxton, the surrenderor, was then living, and did not die until Febru- 
ary, 1798, and left lawful heirs him surviving, who are now living, and 
neither he nor his heirs ever made any further surrender or release of the 
said copyhold tenement. Isabella Player received the rents and profits 
of this tenement from the death of her husband to her own death ; and 
at a court holden 22d May, 1820, she applied to be admitted, but a 
difference arising between her attorney and the steward as to the amount 
of the fine, no admission took place, and she died without having been 
admitted. \ 

As to both the copyhold estates, the case further stated, that Isabella 
Player made her will on the 2d March, 1819, executed to pass real estates, 
by which, after reciting the will of her husband, she devised all his freehold 
and leasehold estates to trustees, in trust, to sell the same, and empowered 
them to sell all such copyhold estates as should be vested in her at the 
time of her death ; and as to the money to arise by such sales, and all 
other moneys which should become vested in the said trustees, the testa- 
trix declared they should stand possessed thereof upon certain trusts, for 
the benefit of her three children, in such shares, and in such manner as 
was therein expressed and declared. Isabella Player left the lessor of 
the plaintiff, and her two other children, her surviving. At a court holden 
for the manor of Aldenham, on the 16th May, 1821, the lessor of the 
plaintiff was admitted tenant to all the copyhold premises holden of thai 
manor to which Perry Player was admitted, except so far as the same 
might have been varied by the award of the commissioners under the Al- 
denham enclosure act, 41 Geo. 3, and also to the enclosure allotments, as 
eldest son and heir of Thomas Gregory Player, deceased, to hold the same 
to him, his heirs and assigns, forever. At a court holden for the manor 
of Titburst and Kendalls, on the 1 1th June, 1 821 , the lessor of the plaintiff 
was also admitted tenant, as eldest son and heir of Thomas Gregory 
Player, deceased, to the tenement and enclosure allotment held of that 
manor, to hold the same to him, his heirs and assigns, forever. 

Upon this case the argument was confined solely to the copyhold estate 
held of the manor of Aldenharn, and the question which the defendant's 
counsel stated his intention to argue was, whether, by the will of Perry 
Player, a legal estate in fee passed to his trustees, or only an estate for 
years; for if only the latter, he admitted that the lessor of ihe plaintiff 
*as entitled to judgment. 

Rayley, for the lessor of the plaintiff, cited Fearne on Contingent Re- 
minders, 401; Boraston's case, 3 Rep. 19; Palmer, 132; 1 Eq. Abr. 
*88; Thrustout v. Denny, 1 Wils. 270; The Bishop of Bath's case, 6 
vol. xvi. 14 
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Rep. 34 ; GoodtitU v. Whitby, 1 Burr. 228; Doe v. Barthop, 5 Taunt. 
382 ; Doe v. Simpson, 5 East, 162. 

The Court interposed, and called upon 

Abraham, for the defendant, who cited Garth v. Baldwin and Others, 2 
Ves. 646 ; Roe v. Hutton, 2 Wils. 162 ; Watkins on Copyholds, vol. ii. 
277 ; SachevereU v. Froggett, 2 Saund. 361 ; Purefoy v. Bogers, S. B. 
380 ; and Marshall v. Hill, 2 M. & S. 608. 

Bayley, J. In this case our attention is confined to the copyhold estate 
held of the manor of A Id en ham only ; for, as to the other copyhold estate 
no question is raised, it being perfectly clear that the heir at law is for the 
present entitled to that part of the property. Whether the will of Isabella 
Player, his mother, may operate to defeat his title to that portion of the 
estate, it is unnecessary for the Court to give any opinion. The sole ques- 
tion for our consideration is, the construction which is to be put upon the 
will of Perry Player, as it affects the copyhold in Aldenham. By that will 
the testator devises to Ann Lowe, William Reade, and William May, his 
freehold and copyhold lands, which he had surrendered to the use of his 
will, and also all his leasehold and life hold estates, situate in different coun- 
ties, and all other his effects, of what kind or nature soever, in trust, for 
his only son, Thomas Gregory Player, " the same to be transferred to him 
as soon as he shall attain to twenty-one years of age." It is quite clear 
that copyholds are not within the statute of uses ; but admitting that the 
gift of this estate to these trustees, in trust, for the testator's only son, 
Thomas Gregory Player, would vest for a period the legal estate in them, 
we are to see for what period that legal estate is to endure. I take it to 
be a settled rule, in the construction of wills, that the estate conveyed to 
a trustee is to continue for so long a period only as is necessary to effect 
the purposes of the trust. That was laid down in Doe v. Barthrop, 5 
Taunt. 382, and Doe v. Simpson, 5 East, 162; and therefore the question 
is, what estate it is necessary there should be in the trustees to effect the 
purpose of the will. The estate is to be held in trust for the son, and to 
be transferred to him when he shall attain the age of twenty-one years. 
How is a copyhold estate to be transferred ? It is by surrendering the 
interest to the person in whom the interest is remaining, and suffering that 
person to be admitted on the court rolls as the tenant. If an estate in fee 
be given to trustees, then it might be necessary to make an actual surrender, 
in order that the fee should pass ; but if it is only limited to them until the 
object of the bounty should attain the age of twenty-one, and when that 
period arrives, he claims to be admitted, and is admitted, he has the com- 
plete legal ownership, without any formal transfer. In this case it is not 
necessary for the purposes of the trust, that Thomas Gregory Player should 
take any interest whatever from the trustees, although the word used is 
" transferred," because I consider the law as putting an end to their 
interest when he came of age ; and then being admitted as tenant of the 
manor, that is sufficient to satisfy the words of the will, which require the 
estate to be transferred to him. Even in cases where there is an express 
limitation to trustees " and their heirs," the limitation is for a definite 
period, and a definite period only ; and therefore an estate to trustees, in 
terms limited to them and their heirs, will cease as soon as the purposes 
of the trust are at an end. I am therefore of opinion that it was not neces- 
sary for the purpose of this trust, that these trustees should take a greater 
interest than until Thomas Gregory Player should attain the age of twenty 
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one. In the class of cases to which we have been referred by the defend- 
ant's counsel, the trust is to pay the rents and profits. There is in such 
cases a continuing purpose to be answered, and therefore it is necessary for 
the trustees to have a continuing interest in the property ; but here it was 
not at all necessary, for the purpose of the trust, that the trustees should 
have an interest beyond the period when Thomas Gregory Player had 
attained full age. If they had taken a fee, I should have thought, under 
the circumstances of this case, that we were at liberty to have presumed an 
extinguishment of all their claim to the estate, and that they considered 
Thomas Gregory Player as having had a legal interest in the estate from 
the year 1794, when he was admitted. It is stated that the admission of 
A&n Lowe operated as an admission of all the trustees. I have no dif- 
ficulty in saying that the admission of one may be the admission of all, but 
I do not think it necessary that all the trustees should have been admitted, 
because no useful purpose could have been answered. As far as the inter- 
est of the trustees was concerned, the admission should have been confined 
to one, and one only, because the quantum of fine would depend upon the 
number to be admitted. In 1794, when Ann Lowe died, neither her -heir 
at law nor the surviving trustees made any claim to the estate ; and indeed 
it would have been against their interests so to have done, because it 
would have answered no other purpose than to create an expense upon 
the estate. In October, 1793, Thomas Gregory Player had attained the 
age of twenty-one. He was then entitled to have a legal estate vested in 
him. In July, 1794, he is the only person admitted, and he only is found 
on the court rolls. At that time there might be four candidates, each claim- 
ing admission, namely, the two surviving trustees, the heir at law of Ann 
Lowe, and Thomas Gregory Player, the person beneficially interested. 
Why, then, if the heir at law of Ann Lowe, and the surviving trustees, 
make no claim to have themselves admitted, but suffer Thomas Gregory 
Player to be admitted, I think they have no right afterwards to say, that the 
legal estate was not vested in him by that admittance. He stands on the 
court rolls as legal tenant to the lord. A person having an equitable in- 
terest only is not to be admitted on the rolls, and has no right to say that 
the lord is to have him as tenant when the right of admittance is in the le- 
gal tenant only. From 1 794 down to 1 8 1 3, Thomas Gregory Player stands 
upon the rolls as the legal tenant, and he has the actual possession of the 
property. I am of opinion, therefore, that at the time when he made his 
will, he must be considered as having the legal estate, even if the estate of 
the trustees had not ceased in 1794, because by reason of his adverse 
possession from that time down to 1813, he would have had a new legal 
estate. Being complete owner of the property at the time his will was 
made, the estate could not be outstanding in the heir at law of Ann Lowe, 
w in the surviving trustees ; and consequently the lessor of the plaintiff 
is entitled to recover. 

Holroyd, J. I am of the same opinion. It is contended that the 
trustees, under the will of Perry Player, took an estate in fee, but 1 think 
rt is extremely clear, from the terms of that will, that they took a trust 
estate only until Thomas Gregory Player, the son, should attain the age 
°f twenty-one years, determinable upon his death in the mean time, and 
'hat they took no greater estate. There are no words in the will which 
carry the estate in themselves beyond the time in which the trust was to 
be performed, and it is clear, upon the face of the will, that the death of 
Thomas Gregory Player, before he attained twenty-one, was not to give 
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them any longer estate than for the performance of the trust, becaube 1 
think it is obvious that the son was himself to have the estate when he 
was of age, and that the trustees were to take only during his minority. 
The rule of law clearly established, by several of the late cases, shows, 
that the estate to trustees, even where there are words of inheritance used, 
shall continue in the trustees no longer than is necessary for the perform- 
ance of the trust ; but, in this case, the estate is given to the trustees nom- 
inative, without any words of inheritance. This is simply a trust estate 
to them, and not an estate in fee ; and consequently their trust is at an 
end as soon as the son comes of age. Then it is urged, that as the estate 
is to be transferred by the trustees as soon as the son attains twenty-one, 
it follows, as a consequence, that they must be considered as taking an 
estate in fee, in order to enable them to do that act. Nothing, however, 
is expressed on the face of the will which would give them an estate in 
fee, assuming the transfer to be an act to be done by the trustees. The 
estate in question consists of copyhold lands, and we are to consider the 
effect of the words " tb be transferred." Copyhold lands may be trans- 
ferred without a surrender. I do not mean to say that the legal estate in 
a copyhold can be transferred without a surrender, when it is in any other 
person than a devisee under a will ; but I consider these words, " the same 
to be transferred to him as soon as he shall attain to twenty-one years of 
age," as meaning no more than that the land shall be delivered up to him 
by the trustees when he shall arrive at that age. It is clear that the trus- 
tees are to hold the land in trust for him until he comes of age, and there 
is no estate given to them, except during the interval of infancy. I am 
therefore of opinion, that the heir at law of Perry Player is entitled tore- 
cover these lands. 

Best, J. I am of opinion that the trustees took no legal estate whatev- 
er, but that the estate, immediately upon the death of the testator, descend- 
ed to his son. The devise is of copyhold lands, and the trustees are to 
hold until the son arrives at twenty-one years of age, and, when he at- 
tains that age, the lands are to be transferred to him ; that is, he is to have 
the occupation, to which he would be entitled by operation of law, as the 
eldest son, if no will had been made. This is the most reasonable con- 
struction to be put upon this will, because if the devise conveyed the legal 
estate to the trustees, the estate in that short period of time might be bur- 
thened with the admission of all the trustees, and, when the son came of 
age, be further burthened by the expense of his own admission. The 
trustees, it is true, were vested with the enjoyment of the estate during 
the minority of the son, but in the mean time the legal estate was in him, 
notwithstanding the will, and he would have taken by descent. That, I 
think, is clearly proved by the cases which have been referred to in the 
argument for the plaintiff, and more particuarly by those mentioned in 
Fearne's Essay on Contingent Remainders, 401 . These trustees took only 
an interest in the term, but the legal estate remained in the son. Suppose 
the trustees took a legal estate, still, according to the authorities referred 
to by my brother Bayley, they would only take so much of a legal estate 
as was necessary to effect their trust. Here the trust was at an end the 
moment the son came to the age of twenty-one ; and therefore, when tha 
period arrived, the estate divested, and went directly-to him. But assu- 
ming that the trustees took an estate of inheritance, which I think they did 
not, and admitting that the possession of the cestui que trust is to be con- 
-"i^-ed the possession of the trustees, and consequently that the statute of 
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limitations would not operate, however long the cestui que trust might hold 
the estate, so as to bar the right of entry by the trustees, still it appears 
to me, that the right of entry by the trustees would, in this case, be gone, 
because the moment this young man became twenty-one he was himself 
admitted. He asserted his claim to the legal estate, and no longer held 
as cestui que trust, but exercised an adverse claim to the continuance of 
the trust, and from that moment the statute of limitations operated so as to 
take away the right of entry from the trustees. Now, although a trustee 
in equity has a right to the estate of which he is trustee, yet it must be 
such a right as that he is entitled to assert it by entry. If the right 
of entry is gone, he cannot set up an equitable estate to defeat a legal vested 
estate. Here the right of entry was gone from the period which has 
elapsed from the year 1793 until the bringing of this action. Upon these 
grounds, I am of opinion that the lessor of the plaintiff is entitled to judg- 
ment. 

Bayley, J., added, that there were other words in the will which clear- 
ly showed that the testator never meant the trustees to take the fee, 
namely, " but in case he (T. G. Player) should die before he attains to 
the age of twenty-one years, then I give to my cousin William Player, 
his heirs and assigns, all my freehold and copyhold lands," be. 

Postea to the plaintiff. 



BUCKMASTER v. MACKMAHON. — p. 538. 

Where defendant, sued by bill, had by rule a until two days before the essoign day of 
the term " to plead, and the essoign day fell on a Monday, and defendant not having 
pleaded on the Saturday, plaintiff signed judgment as for want of a plea, the Court 
refused to set aside a judgment for irregularity. 



DOE, d. MARQUIS of ANGLESEY, v. ROE.— p. 565. 

Landlord enters into an agreement with tenant, on 2d January, 1815, to grant the latter 
a lease for eight years of certain premises, the agreement to take effect from the 10th 
October, 1814, from which time tenant had been in possession, yielding 2*. 6d. yearly, 
and in case he held over after the term, he was to pay 40*. per diem for every day he 
retained possession. The lease was never granted. At the expiration of the term 
tenant held over, after having been served with a nine months' notice, to quit at the 
end of the vear for which he held, which should first happen after the expiration of 
half a year, from the date of the notice. He was then served with a written demand 
of possession, and the same paper notified to him, that if he did not yield quiet pos- 
session, an ejectment would be brought: Held, 1. That the tenant was not to be 
treated as a tenant from year to year ; and, 2. That the demand of possession was 
sufficient notice within 1 Geo. 4, c. 37, so as to entitle the plaintiff to the benefit of 
toe undertaking and security required by that statute. 



DOE, d. Sir R. SUTTON, Bart., v. P. F. HARVEY, Esq., Executor of 
A. D. O'KELLY, Esq.— p. 589. 

An act of parliament granted to tenant for life a power of making leases for any period 
not exceeding ninety-nine years. "So as every such lease be made to take effect 
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either in possession, or immediately after the determination of the leases then sub- 
sisting, thereof, respectively ; and so as in every such lease there be reserved to be 
payable, during the term thereby granted, the best and most beneficial yearly rent or 
rents, to be incident to the immediate reversion of the premises, that can be reason- 
ably had at the time of making such lease, without taking any fine, foregift, &c." 
When this power was granted, the estate was let upon leases, which would expire on 
the 10th October, 1791. The tenant for life, in pursuance of one entire bargain, 

f ranted, at one and the same time, two leases of the premises, one dated 29th May, 
787, for thirty years, to commence on the 10th October, 1791, and the other dated 
4th June, for sixty -three years, to commence 10th October, 1821 : Held, that the 
last -mentioned lease was a fraud upon the power, not being made to take effect im- 
mediately after the expiration of the subsisting lease. 
In the first of these two leases a yearly rent of 2702. was reserved, and, in the second, a 
rent of 120L, the grantor stipulating in the latter that the tenant should rebuild the 
premises either before the expiration of the term first demised, or during the first 
year of the second demise : Held, that supposing these rents to be the most beneficial 
which could be obtained, as between lessor and lessee, still they were not so as be- 
tween tenant for life and the reversioner, and consequently the power was also, in 
this instance, violated. 



JONES v. OWEN, Esq. — p. 600. 

The statute 13 G. 3, c. 78, s. 60, imposing a penalty on the driver of a cart, &c, for 
riding thereon under circumstances therein mentioned, authorizes a justice on his 
own view, or upon the oath of one witness, to convict the offender, and in case the 
offender refuses to discover his name, or the name of the owner of the cart, &c, he 
is subjected to a like penalty, and may, without warrant, be apprehended forthwith 
by the person seeing the offence committed. Where the driver of a wagon committed 
an offence within this act, in the view of a justice, and having placed himself before 
the board on which his master's name was painted, so as to prevent the discovery of 
the owner, and the justice, in order to ascertain the name, stopped the horses and 
laid hands on the driver, removed him from his position before the board, and thereby 
informed himself of the ownership: Held, on demurrer, that this was a trespass, and 
gave the driver a right of action. 

Trespass for an assault and false imprisonment. The declaration was 
in the common form, but adding that the defendant struck two horses of 
the plaintiff, which were drawing a wagon of the plaintiff on the king's 
highway, " and stopped the said horses and the said wagon, and hindered 
the same from travelling in and along the said highway, by means whereof 
the plaintiff was hindered from performing his necessary affairs," &c. 
The defendant pleaded, first, the general issue ; second, son assault de- 
mesne ; and, third, as to stopping the horses and cart, &c, " that on. &c, 
at, &c, defendant was riding on horseback in and along the said highway, 
and that the said cart or wagon, drawn by the said horses, was then and 
there passing along the said highway, and that plaintiff was then and 
there unlawfully riding upon the said cart or wagon, and there not being 
then any person on foot or on horseback to guide the said cart or wagon, 
or horses drawing the same, and that defendant thereupon requested 
plaintiff to come down from the said cart or wagon, which he wholly 
refused to do, and on the contrary thereof, placed himself upon the 
shafts of the said cart or wagon, behind the horse attached to the said 
cart or wagon, and immediately before the board on which the name of 
the owner of the said cart or wagon was painted, in order to conceal 
the name of the owner from defendant; and that defendant there- 



2 Dowling & Ryland, 600. Ill 

upon requested plaintiff to acquaint him with the name of the owner, 
which he wholly refused to do, and thereupon defendant requested plain- 
tiff to move on one side of the said cart or wagon, in order that defend- 
ant might read the name of the owner, which was painted on the board 
in front thereof, with which said last-mentioned request he wholly refused 
to comply, whereupon defendant, in order to read the name of the own- 
er of the said cart or wagon, so painted as aforesaid, and because he could 
not otherwise read the same, stopped the said cart or wagon, and the said 
horses so drawing the same, and hindered the same from travelling, &c, 
as he lawfully might for the causes aforesaid ; and in order to read the 
name of the owner of the said cart or wagon so painted as aforesaid, and 
because he could not otherwise read the same, defendant gently laid his 
hands upon plaintiff, in order to remove him on one side of the said cart 
or wagon, and did remove him on one side thereof, as he lawfully might 
for the cause aforesaid," &c. Upon the first plea, issue joined ; to the 
second, a replication de injuria sua ; and to the third a general demurrer. 
Joinder in demurrer. 

Campbell, in support of the demurrer, was stopped by the Court, who 
desired, to hear 
Paiteson, contra. 

Per Curiam, It is true that the statute provides two methods of pro- 
ceeding against an offender — the one by conviction on view by a justice 
of the peace, and the other by information, upon the oath of one witness 
before a justice of the peace, and it adds the power of immediate appre- 
hension by any person for the purpose of enforcing the penalty. But 
the defendant in this case has unfortunately adopted a third course, for 
which the statute does not provide, and which the plea cannot justify, 
namely, that of stopping the horses, and forcibly removing the driver 
from one part of the wagon to another. Statutes of this description, 
which provide an instant and summary remedy for offences so dangerous 
to the public, are highly beneficial; but they are extremely liable to 
abuse, and we must take care that in enforcing them parties adhere to 
the strict letter of the law. In this case two offences were completed — 
the riding upon the wagon, and the refusing to communicate the owner's 
name; for either of those the defendant might have convicted the plaintiff 
on his own view as a magistrate, or have apprehended him as a private 
individual for the purpose of his being dealt with according to law. He 
does neither, but lays hands on the plaintiff, and removes him from the 
cart. This he was not authorized by law to do ; the act was an assault 
in law, and cannot be justified by the plea which he has put on the record. 
The plaintiff therefore is entitled to our judgment. 

Judgment for the plaintiff. 



In the Matter of SAMUEL LOCKE, a Bankrupt. — p. 603. 

An instrument reciting that it had been agreed to sell an annuity, secured upcn property 
in possession of the grantor, but containing no words of present grant, cannot be sued 
upon in a court of law, even though it should be enrolled. 
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NEWLING v. PEARCE.— p. 607. 

By an enclosure act, the tithes payable in respect of certain old enclosures were extin- 
guished, and in lieu thereof a corn rent substituted, which was directed to be paid for 
ever afterwards to the impropriator and vicar, by the person who for the time being 
should be in possession or occupation of the land out of which the rent should be is- 
suing ; and a power of distress was given for the recovery thereof, the same aB is for 
/rent service or other rent in arrear. For several years part of such land remained 
untenanted and wholly unprofitable to the owner, who during that time resided else- 
where. The land was then demised to a tenant who entered and brought it into culti- 
vation: Held, 1. That during the time the land was untenanted and uncultivated the 
landlord was in the legal possession thereof within the meaning of the act, so as to 
subject him to the payment of the corn rent in arrear; and, 2. That the goods of tht 
tenant, coming in under him, were liable to distress for such rent in arrear. 

Replevin for goods and chattels of the plaintiff, distrained by the de 
fendant on the 9th October, 1821, for corn rents claimed to be due froo 
Lady Day, 1815, to Lady Day, 1819, under the Barrington Enclosure Act 
36 Geo. 3. At the trial before Richard*, C. B., at the Cambridgeshire 
Lent assizes, 1822, the jury were discharged by consent from giving any 
verdict on the issue joined on the first plea, and on the second, in which 
the plaintiff alleged, " that neither the said plaintiff, nor Richard Ben 
dyshe, were, nor was either of them, in the possession and occupation of 
the said allotments, at any or either of the times at which the said corn 
rents, or any or either of them became due and payable, in manner and 
form as the said defendant hath in his said cognizance and avowry re- 
spectively alleged," a verdict was taken for the plaintiff, with one shilling 
damages, subject to the opinion of the Court on the following ease : — 

This distress having been taken for corn rents, the payment of which 
was refused, solely on the ground, that during the period when the rents 
became respectively due, the land was not liable to the payment of corn 
rent, because no crop was raised upon it, and the owner had not the 
beneficial enjoyment of it ; it was admitted that at the commencement 
of that period Richard Bendyshe, Esq., was seised in his demesne as 
of fee of the land for which the corn rents were claimed. During the 
period for which the corn rents were claimed, Mr. Bendyshe resided at a 
distance, and the land lay uncultivated ; no crop of corn or annual 
produce was raised. At the termination of that period Mr. Bendyshe 
demised the land for a lerm of years to the plaintiff, who thereupon en- 
tered. The defendant proved by the collector of the land tax in Bar- 
rington, that he received the land tax due at Michaelmas, 1818, for all 
Mr. Bendyshe's land in the parish, including the land in question, from 
Mr. Swann Hurrell, the brother of Mr. William Hurrell, the agent of 
Mr. Bendyshe; and. Mr. W. Hurrell stated, that he had been allowed 
that money by Mr. Bendyshe in the settlement of their accounts. The 
plaintiff then called a witness, who stated, that during the period for which 
the corn rent was claimed, the land lay barren, waste, and unoccupied. 
Sheep were turned on it by any one who pleased, to the amount occa- 
sionally of several hundred. Mr. Bendyshe did no repairs upon the 
land, nor had he any beneficial enjoyment of it up to Lady Day, 1819. 
The land had been in the occupation of a person of the name of Southeby, 
as tenant to Mr. Bendyshe during all that time. 
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The act of parliament referred to in the pleadings was entitled "An act 
for dividing and allotting the common and open fields, meadows, common- 
able lands, and waste grounds within the parish of Barrington, in the county 
of Cambridge ; " and enacted, that the commissioners therein mentioned 
should value all the common and open fields, meadows, commonable lands, 
and waste grounds by that act intended to be divided and allotted, and also 
the enclosed lands within the said parish, which, at the time of passing the 
act, were liable to the payment of tithes as therein mentioned, at the rate 
of four shillings for every statutable acre ; and from the London Gazette, 
and by such other ways and means as they should think proper, inquire 
and ascertain what had been the average price of good marketable wheat, 
in the markets of Cambridge and Royston, during the term of twenty-one 
years next preceding Michaelmas, 1794 ; and should, by their award there- 
inafter directed to be made, ascertain and set forth distinctly what quan- 
tity of wheat should, in their judgment, according to such average price, 
be equal in value to a sum set on all the said common and open fields, 
meadows, and commonable lands, and waste grounds, and also all the en- 
closed lands in the said parish liable to the payment of tithes, at the rate 
of four shillings for every statutable acre ; and from and after the expira- 
tion, or other sooner determination of the subsisting lease of the great or 
rectorial tithes, or in such other time as thereinafter provided, there should 
be issuing and payable, from time to time, forever, to the master, fellows, 
and scholars of Trinity College, Cambridge, as impropriators of the said 
rectory, and to F. Finch, vicar of the said vicarage of Barrington afore- 
said, and their successors respectively, according to their rights and in- 
terests therein, out of the land and estates of the several land-owners 
and proprietors of estates in the said parish, (except as therein excepted,) 
such yearly corn rents, or sums as should be equal in value to the quan- 
tity of wheat so to be ascertained by the said commissioners ; and the 
said yearly corn rents, or sums of money, should be payable and paid by 
the person or persons who for the time being should be in the possession 
or occupation of the respective lands and estates out of which the same 
should be issuing, to the said impropriators and vicar, and their succes- 
sors, forever, at the place and on the days therein specified ; and which 
said several and respective corn rents should, from and after the com- 
mencement thereof, be in lieu of, and full compensation and satisfaction 
for, all great and small tithes arising within the said parish of Barrington, 
and which of right belonged to the said impropriators and vicar. By a 
subsequent clause it was enacted, " that the said impropriators, and their 
successors, should and might (demand being previously made) have and 
exercise such and the same powers and remedies for recovering the said 
yearly rent of four shillings per acre, subject to such variation as before 
mentioned, when the same, or any part thereof, should be in arrear, as are 
by law given and provided lor the recovery of rent service, or other rent 
in arrear." 

Rolfe, for the plaintiff, cited Brown v. Dtmw«ry, Hob. 208 , Driffield 
». Orrtlly 6 Price, 319; and Ord v. Clark, 4 Gwilt 1437, 3 Anstr.638, 
•nd 4 Wood. 480. 
Robinson, for the defendant, was stopped by the Court. 
Bayley, J. I am decidedly of opinion that the distress in this case 
was perfectly legal, and that the plaintiff is not entitled to any remedy 
by the present action. I think the clause in the enebsure act, by which 
vol. xvi. 15 
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the corn rent is substituted in lieu of tithes, is to be construed as a bargain 
between the owner of tithe9 on the one hand, and the land-owners on the 
other. In this case the plaintiff is the representative and tenant of Mr. 
Bendyshe, who, as the owner of the fee, is in the eye of the law the occu- 
pier of the land, for the law places both the possession and the occupation 
in him. Possession, however, is in my opinion sufficient to bring the case 
within the act of parliament. Before this act was passed, the land in 
question was liable to the payment of tithes. One of the provisions of 
the act is, that the impropriator of the tithes shall henceforward receive 
from the land-owner a certain corn rent in lieu of tithes. It defines very 
particularly what that substitution shall be ; it calls it " a yearly corn rent/' 
and it speaks of it as " issuing out of the land." These are strong and 
expressive terms, and I am of opinion, that they justify us in considering 
this payment as a rent in the legal sense of the word. It then goes on 
to enact the mode in which the payment is to be made, and the hand 
from which it is to come, and from this part of the statute a difficulty has 
been suggested, which, however, appears to me to be very easily sur- 
mounted. It is provided, that the person " in the possession or occupa- 
tion " of the land shall be the hand to pay. The sentence is in the 
disjunctive ; either is a qualification ; then is there either in this case ? 
Certainly there is possession, if there be not occupation, because the 
owner of the fee had never given up his legal estate, although he had 
suffered the land to lie for a period uncultivated. This part of the statute, 
therefore, having provided foi the payment, and having made it a charge 
upon the land itself, and upon the owner as possessor of the legal estate, 
a subsequent part goes on to prescribe the mode of recovery where the 
payment is not duly made. This is done by giving a power of distress 
" such as is given by law for the recovery of rent service or other rent/' 
and it emphatically describes the payment in question as " the said yearly 
rent." Here again we are supplied with ample grounds for calling this 
a rent, and the conclusion is, that the land itself is made liable, and is to 
be resorted to for the payment of arrears of that rent, precisely as it would 
by law be for any other species of rent. I am not prepared to deny that 
this view of the statute may be productive of some hardship in this par- 
ticular case ; but we are to administer the law upon general principles; 
we cannot bend it to particular purposes, or vary it in order to alleviate 
individual hardships. The corn rent here is by the statute substituted for 
tithes, not merely de anno in annum, but forever, and therefore I think 
it stands upon the same footing as any other rent, which the party is lia- 
ble to pay, whether he occupies the land and makes it productive or not. 
For these reasons I think this distress was legal, and judgment must be 
given for the defendant. 

Holrotd, J. It certainly appears that the land in respect of which 
this corn rent is claimed, was, during the period for which that claim is 
made, in one sense of the word unoccupied ; that is, it was not occupied 
by any tenant for the purposes of cultivation and profit. But in point 
of law, the owner was nevertheless in possession during all that time, 
and consequently he was, in the eye of the law, and with reference to 
the provisions of this act, the occupier also. Then, taking the facts of 
this case and the provisions of the statute together, it is found, thai 
certain arrears of a corn rent are due, and that they are due from a par- 
ticular person, namely, the owner of the fee, whose representative and 
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tenant the present plaintiff is. Under this statute the impropriator, or 
his lessee, has a right to the payment of the corn rent, and I do not see 
how the non-cultivation or desertion of the land can in any way diminish 
or retard that right. The case expressly finds, that during the whole of 
that period for which the corn rent is claimed, the lands in question were 
in the occupation of Mr. Bendyshe by a tenant, and consequently, al- 
though that tenant deserted the land, the occupation did not cease ; in 
point of law the occupation can never cease ; but when the actual occu- 
pation is given up by the tenant, the legal occupation reverts to the land- 
lord, and he becomes, for the purposes of this statute, as well as upon 
general legal principles, the occupier, not only from that moment prospec- 
tively, but in relation back for the whole period of the demise. Upon 
this principle the present plaintiff, as the tenant and representative of the 
landlord, becomes clearly liable retrospectively, if this Charge can be con- 
sidered as a rent ; and I am clearly of opinion that it must be so considered. 
The statute calls it, in express terms, " a yearly rent," and it also im- 
pliedly treats it as such, by providing for the recovery thereof, the same 
remedies as are given for " any other rent ; " and it seems to me equally 
plain, from its very nature, that it is, and was meant to be constituted, a 
rent, for it is expressly made a charge upon the land, which is the very 
essence of every rent I am therefore of opinion the land was liable for 
these arrears, and that the present action cannot be maintained. 

Best, J. I agree in the reasons given by my learned brothers for 
thinking this, action is not maintainable. This is to be considered as a 
composition for tithes, under the authority of an act of parliament ; and is 
not a person who compounds, obliged to pay his composition at all 
events? 

Judgment for the defendant. 



RAMSDEN and Another v. HODGKINSON. — p. 625. 

A composition for saddle-horses under the assessed tax act, 59 Geo. 3, c. 51, does not 
protect the owner of such horses from liability to pay the duty imposed by I Geo. 4, 
c 88, s. 3, where the same horses are let to hire to be used in travelling. 



DOE, d. MARQUIS of ANGLESEY, v. BROWN. — p. 688. 

The time within which the undertaking and security required to be given by 1 Geo. 4. 
c 87, shall be given, is to be fixed by the Court at the time the rule undor that statute 
i* granted 



DOE v.BRADBURY.— p. 706. 

Tenant dies intestate, in possession of certain premises. His widow, after continuing to 
occupy for several years, paying rent to the landlord, marries a second time, and Tier 
husband enters into possession and pays rent for several years to the landlord, and, 
upon the death of die wife, the personal representative of the first husband obtains 
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administration of Wb estate and effects, and brings ejectment to evict the aecond h»- 
band : Held, that the action was maintainable without giving a formal notice to qoit 

Ejectment by the administrator of a person named Burgess, to recover 
possession of certain premises in the county of Derby. At the trial before 
Park, J., at the last assizes for that county, it appeared in evidence that 
Burgess, some years since, died in possession of the premises in question, 
intestate. His widow remained in possession, and paid rent to the land- 
lord for several years. Four or five years since, she married the defendant 
Bradbury, who took possession, and continued paying rent to the landlord, 
with the knowledge of the lessor of the plaintiff. In the month of No- 
vember last, defendant's wife died, and on the 12th of December following, 
the lessor of the plaintiff, who was agent of the landlord, obtained letters 
of administration of the estate and effects of Bulges?, the first husband, 
and, without giving the defendant notice to quit, brought tfte present eject- 
ment. It was contended at the trial that the action would not lie, inas- 
much as the relation of landlord and tenant had never subsisted between 
the defendant and the lessor of the plaintiff, and that at all events the de- 
fendant was entitled to notice to ouit. The learned Judge, however, 
overruled both objections, and the plaintiff had a verdict. 

N. G. Clarke now moved for a rule nisi to enter a nonsuit, or for a 
new trial, and renewed both objections. 

Per Curiam. There is no ground for disturbing this verdict. In a 
court of law the lessor of the plaintiff is clearly entitled to maintain eject- 
ment. After the death of Burgess, the original tenant, his wife was 
executrix de son tort, until administration was taken out, but having died 
before administration, the defendant must be considered as occupying the 
premises as agent for the personal representative of the first husband. 
The lessor of the plaintiff being personal representative, and having taken 
out administration, he had a right to put an end to that agency as soon as 
he thought proper. This state of the case renders it unnecessary that the 
relation of landlord and tenant should. subsist between the lessor of plain- 
tiff and the defendant, the former being in law the personal representative 
of the intestate. Unless, therefore, it can be said that the wife, as execu- 
trix of her own wrong, was tenant to herself, the objection now urged 
cannot prevail. If notice to quit were necessary, the service of the eject- 
ment is sufficient notice to maintain this action. 

Rule refused. 



DOE, d. The Churchwardens and Overseers of the Parish of ORLETON, 
v. HARPUR. — p. 708. 

The statute 59 Geo. 3, c. 12, s. 17, empowers churchwardens and overseers to take lands 
and hereditaments in the nature of a body corporate, and declares that in all actions 
brought in respect thereof, it shall be sufficient to name the churchwardens and over- 
seers for the time being, describing them as the churchwardens and overseers of the 
poor of the parish for which they shall act, and naming such parish. Where a declara- 
tion in ejectment by churchwardens and overseers, contained two sets of counts, one 
describing them by their office, without their names, and the other by their names, with 
out their office : Held, after verdict, the objection, if any, was cured. 
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HALL v. ARNOLD. — p. 709. 

A prisoner in custody for a contempt is not entitled to the rules of the King's Bench 
prison ; but where the Marshal, in consequence of a surgeon's certificate, that a 
prisoner in his custody for a contempt, in not paving money pursuant to the Master's 
allocatur, was dangerously ill, and would die ir closely confined, allowed the prisoner 
the rales until he got better, and afterwards confined him again within the walls, the 
Court refused to proceed against the Marshal, by ordering him to pay the money, for 
the non-payment of which the prisoner was in contempt, and dismissed the application 
with coats. 



TRUSCOTT and Other* v. MARSH and Otnere. — p. 712. 

i. takes- from the Board of Works a piece of ground in Westminster for the erection 
of galleries at the King's coronation, and underlets part of it to B. on the same terms. 
The rent is paid by B. to A^ who deposits it in the hands of his bankers, with a con- 
dition, that if the coronation does not take place, and the rent is in consequence 
remitted by the Board of Works, the money is to be returned to B. The coronation 
does take place, but in consequence of the speculation being unprofitable to the 
parties, the Crown remits the whole rent to A., who refuses to return the money paid 
him by B.: Held, that B. might maintain assumpsit for money had and received against 
the bankers as stake-holders. 

Assumpsit for money had and received by the defendants as stake- 
holders. At the trial before Abbott, C. J., at the Middlesex adjourned 
sittings after last Hilary term, the case was this : — Two persons named 
Brindley, having hired from the Board of Works a piece of ground in 
Westminster for the erection of galleries, at the coronation of his present 
Majesty, underlet a portion of the ground to the plaintiff? for the sum 
of 455/., which was paid by the plaintiffs to Messrs. brindley, and by 
them deposited in the hands of the defendants, their bankers, with the 
following memorandum: — "London, July 6th, 1821. We, the under- 
signed, do place in your hands the sum of 455/., to be paid over to the 
underwritten John Truscott and Co., in case the proposed coronation 
does not take place, and in consequence that the Board of Works do 
not charge the underwritten J. and B. Brindley and Co. with the rent 
agreed by them to be paid for the site of the scaffolding, Palace Yard, 
the ground on a part of which has been taken from Brindley and Co. 
by Truscott and Co. at that rate. But in case of such a rent not being 
remitted to Brindley and Co., then the said sum of 455/. to be paid 
over to the account of James Burton. Signed J. and T. Brindley. To 
Messrs. Marsh and Co." The coronation having taken place, and the 
parties being out of pocket by the speculation, Messrs. Brindley peti- 
tioned the Lords of the Treasury to remit the rent, and the whole rent 
was in point of fact remitted to them, including that portion df ground 
which they had underlet to the plaintiffs. The plaintiffs in consequence 
applied to Messrs. Brindley to return them the money deposited with the 
defendants, but the application was rejected, and the present action was 
brought It was submitted, on the part of the defendants, that the action 
could not be maintained, because the only condition, which was to defeat 
Messrs. Brindley's right to the rent, was, that of the coronation not taking 
place, and as that event had happened, the plaintiffs had no claim to 
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recover the money back. The Lord Chief Justice overruled the objec- 
tion, and the plaintiffs had a verdict, with leave to the defendants to move 
to enter a nonsuit. 

F. Pollock now moved accordingly, and renewed the objection, con- 
tending, that at any rate the form of action had been misconceived, 
because, as the coronation had taken place, the only contingency upon 
which the money could become payable to the plaintiffs had happened, 
and therefore it could not possibly be considered as money had and 
received to their use. But, 

Per Curiam. The form of action is perfectly consistent with the facts 
of the case, and the verdict found is the only one by which justice could 
be done between the parties. The whole piece of ground is let to Briod- 
ley and Co. by the Crown, with an understanding that the plaintiffs are 
to have a part of it upon precisely the same terms. Brindley and Co. 
were then in the situation of trustees pro tanto for the plaintiffs, and 
when the Crown remitted the rent to them, it was in effect remitted to 
the plaintiffs also. If Brindley and Co. were to retain this money, they 
would commit a fraud upon the Crown, because, if it is payable to any 
person, it is payable to the Crown. This money was clearly had and 
received by the defendants for the plaintiff's use. One of the conditions 
is, that of the rent not being remitted. In that case the money is to 
belong to Brindley and Co. ; in the other, it is to belong to the plaintiffs. 
The rent was remitted ; from that moment the money became the prop- 
erty of the plaintiffs, in the hands of the defendants, and may be recov- 
ered from them in this form of action. P , re f uge J 



ANCASTER v. MILLING. — p. 714. 

Tenant from year to year being desirous of letting his house for a quarter, quits and 
leaves it locked up, with authority to his landlord to let it during his absence, if 
opportunity should offer, and for that purpose leaves the key with a neighbor. An 
opportunity of letting offers, but the person who has the key having absconded, the 
landlord enters by placing a ladder against the house, and raising the first floor 
window, and, after showing the house, leaves it in the same state as before. The 
nouse is afterwards entered by persons unknown, and some of tlie tenant's furniture 
and wearing apparel is stolen. Trespass is brought against the landlord for breaking 
and entering the house, and leaving it insecure, per quod tenant's furniture and 
wearing apparel were stolen : Held, that a plea of leave and license was no answer 
to the action. 

Trespass. The declaration stated, that the plaintiff be ng possessed 
of a certain dwelling-house, in which were some furniture and a quantity 
of wearing apparel, defendant broke and entered the same, and quitted 
and left it in so insecure a state, that by reason thereof certain persons, 
to the plaintiff unknown, entered and robbed the house of divers articles 
of the said furniture and wearing apparel. Plea, first, the general issue, 
Not Guilty ; and, second, leave and license, and issue thereon. At the 
trial before Park, J., at the last assizes for Lincolnshire, it appeared in 
evidence that the defendant was landlord of the house in question, and 
had let the same to the plaintiff as tenant from year to year. The 
plaintiff was commander of a vessel trading from Lincoln to London. 
Three months before the end of the year the plaintiff quitted the house, 
leaving it locked up ; but being desirous of letting the house for the 
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remainder of the year, he communicated his wishes to the defendant, 
and requested, that if an opportunity offered, he would let it during his 
absence on a voyage to London. For this purpose he left the key of 
the house with a neighbor, and informed the defendant of that circum- 
stance, and told him that he might have it upon application when wanted. 
During the plaintiff's absence, an opportunity offered of letting the house, 
and in order that the proposed tenant might have a view, the defendant 
applied to have the key, but found that the person in whose hands it had 
been left, had absconded. The defendant, finding that he had no means 
of entering the house in the ordinary way, applied to a blacksmith in the 
neighborhood, and it was resolved, that the best mode of entering was by 
a ladder placed against the first floor window. Accordingly, a ladctei 
was procured, and an entrance gained in the manner suggested, by raising 
up the window. After the house was thus shown to the proposed tenant, 
the parties left it in the same state in which they found it. There were 
no fastenings to the window. Some nights afterwards the house was 
entered, as was supposed, in the same way, by some person or persons 
unknown, and several articles of the plaintiff's furniture and wearing ap- 
parel were stolen ; to recover the value of which this action was brought. 
It was contended, on the part of the defendant, that upon these facts the 

f>lea of leave and license was a complete answer to the action ; but the 
earned Judge was of opinion, that the license given did not justify an 
entrance in the manner proved in evidence, and after charging the jury 
that the evidence, if believed, was sufficient to establish the trespass 
complained of, the jury found their verdict for the plaintiff, damages 
20*. 

Vaughan, Serjt., now moved for a rule to show cause why the verdict 
should not be set aside, and a new trial granted, on the ground, first, of 
misdirection on the part of the learned Judge ; and, second, that the 
verdict was against evidence. He contended, that under the plea of 
license, the entry by the defendant in the manner proved was fully justi- 
fied, both in law and under the circumstances of the case ; the permission 
to enter was not limited by any restrictions or conditions ; and for such 
a purpose an entry by a window was quite as legal and justifiable as the 
more usual mode of entering by the door. 

Per Curiam. The license pleaded could not warrant such a mode of 
entry as that proved in evidence. The act of raising a ladder, and 
opening the window of an unprotected house, was an invitation to evil- 
disposed persons to take advantage of the same" means to enter for 
dishonest purposes. That result in fact followed, and for the injury 
sustained the defendant is clearly liable. The direction of the learned 
Jud^e was therefore perfectly correct, and there is no ground for dis- 
turbing the verdict. 

Rule refused. 



DOE, d. BIGGS, v. WHITE and Others.— p. 716. 

By marriage settlement, husband has the wife's estate for life, with power to grant 
leases for twenty-one years, but no longer. In breach of the power he grants a 
lease to A. for ninety-nine years, determinable upon lives. Wife survives Mm, and 
conveys the fee to B. ; and in the conveyance is recited the lease to A., who is 
recognized as then being tenant in possession of the estate, at the yearly rent 
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reserved. B. brings ejectment against the assignees of the lease : Held, that the leas* 
being void, and the recital being only matter of description, no demand of possession 
was necessary to sustain the action. 

Ejectment to recover the possession of lands and premises, situate in 
the parish of Godford St. Peter, in the county of Wilts. The facts of 
the case were these : — The lessor of the plaintiff claimed title to the 
premises under a deed of conveyance, bearing date 17th November, 
1818, executed to him by a Mrs. Parry, who had the fee. The estate 
had formerly belonged to a Mr. Saunders, the first husband of Mrs. 
Parry, who at his death devised it to her in fee. Upon her second 
marriage, the estate was granted by deed of marriage settlement to Parry 
for his life, with power to grant leases upon certain conditions specified 
in the deed, one of which was, that no lease should be granted upon lives, 
or for a longer term than twenty-one years. On 81st December, 1793, 
Parry granted a lease to the Rev. J. Dampier for a term of ninety-nine 
years, determinable upon lives, which, in 1805, was assigned by him to 
certain other persons, and subsequently by them to the defendants. 
Parry died in 1814, and in 1818, Mrs. Parry conveyed the whole estate 
to the lessor of the plaintiff for a valuable consideration. At the trial 
before Hullock, B., at the last assizes for Wiltshire, it was objected, that 
as no demand of possession had been served before the action was 
brought, the plaintiff must be nonsuited ; but the learned Judge overruled 
the objection, and the plaintiff had a verdict, with liberty to the defend- 
ants to move to enter a nonsuit. 

Pell, Serjt., now moved accordingly, and contended, that the objection 
was fatal to the action. 

Per Curiam. The supposed recognition of the lease which the defend- 
ants hold, in the conveyance fronj Mrs. Parry to Mr. Biggs, does not 
exist in the degree contended for, nor carry with it the effect attributed 
to it. It is no recognition of the defendants as the tenants in possession, 
which it must be in order to have any such effect. It is mere matter of 
description, a mere mode of specifically pointing out these particular 
lands, and is not in any degree binding either upon Mrs. Parry or the 
lessor of the plaintiff. Nor is it possible that it should be binding in 
law, even if the words had been more clear and unequivocal. The lease 
which the defendants hold is a nullity ; it was made in direct violation 
of the power, and is absolutely void. The defendants, therefore, are not 
tenants ; they have no title to the possession, and consequently no right 
to a demand of possession. 

Rule refused. 



GOODTITLE, d. The MASTER and FELLOWS of LINCOLN 
COLLEGE, v. LEE, Clerk.— p. 718. 

A spiritual person, who, in virtue of his office of chaplain of a college, holds a curacy 
with a dwelling attached thereto, and ceasing to hold the office of chaplain, retains 
possession of the dwelling, is not a curate within the meaning of 57 Geo. 3, c. 99, 
s. 67, and may be evicted by notice to quit forthwith, and is not entitled to the three 
months' notice required to be given by that statute, with the consent of the bishop. 
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The KING v. The BAILIFFS and BURGESSES of the BOROUGH 
of ILCHESTER.— p. 724. 

The bailiffs and burgesses of an ancient borough had been, time immemorially, lords 
of the manor, and owners of the Guildhall, within the borough, and by a charter of 
PhiL & Mar., power was granted to them to hold manor courts in the Guildhall twice 
in eyery year, as of ancient time, and until 1807 such courts had been time immemo- 
rially held. In 1807 commissioners, under an enclosure act, awarded to Lord H. all 
the said manor, with the rights, members, courts, view of frankpledge, excepting to 
the bailiffs and burgesses the Guildhall, &c, and until 1821 Lord H. held courts in 
the Guildhall, and being then obstructed ; Scmble, That mandamus would lie to the 
baiHffs and burgesses to compel them to allow the manor courts to be held in the 
Guildhall. 



The KING v. The INHABITANTS of NORTHWOLD.— p. 790. 

At the end of a year's service in the parish of N., a master being about to remoTe into 
the parish of B., said to his servant, "Would you like to go with me thither ?" Ser- 
vant said he had no objection. Master replied, " I fear yon are scarcely strong enough 
for the work there ; but try." The serrant went into B., and, after serring his master 
for six weeks, the latter asked him what wages he expected ; to which he answered, 
" What you please." The master then said he would give him the same as the year 
before ; with which he was satisfied, and remained in the service until Michaelmas, 
minus ten days; for which period the master deducted a proportionate amount of 
wages : Held, that this was a conditional hiring, and conferred a settlement on the 
senra&t. 



STANLEY v. DODD.— p. 809. 

ty a local act, 8 Geo. 8, for regulating the affairs of a parish, the church-wardens and 
overseers for the time being were directed to meet annually at Easter to nominate and 
appoint twenty discreet vestry-men, who, together with the church-wardens and over- 
seers, were to be, and be called Governors and Directors of the poor. By a subse- 
quent act, 18 Geo. 8, the same mode of nominating and appointing twenty discreet 
vestry-men was to be adopted, and it was further enacted that they, together with the 
church-wardens and overseers, and all persons seised of land, &c, within the parish, 
of the annual value of SOL, shall be, and be called governors and directors of the poor; 
and by another act, 68 Geo. 8, reciting the previous acts, it was enacted, that the 
church-wardens and overseers, and thirty-two vestry-men by name, and their succes- 
sors, to be nominated and appointed in the manner directed by the recited acts, should 
he the Governors and Directors : Held, that this latter act virtually repealed the for- 
mer acts ; and that a governor and director by estate, within the meaning of 18 Geo. 
8, who supplied the poor^of the parish with provisions, was not liable to the penalties 
of 66 Geo. 8, e. 187, 8. 6. 



The KING v. The LORD and STEWARD of the MANOR of MEER 
and FORTON, in STAFFORDSHIRE.— p. 824. 

Where, by the custom of a manor, persons- not being previously customary tenants, or 
not dwelling in the manor, purchasing by surrender customary lands within the manor, 
were liable to pay a larger fine to the lord than tenants or inhabitants, and a person 
not being a tenant or inhabitant had purchased the equity of redemption in a custom- 
ary estate, and in order to save the larger fine due in respect thereof, had subse- 
VOL. XVI. 16 
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quently become the purchaser of a smaller estate, the Court granted a mandamus to 
the lord and steward to admit him to the latter, and as the return thereto did not 
allege any act of fraud in the transaction, the mandamus was made peremptory, 
although the effect of admittance to the smaller estate would be to defeat the lord's 
claim to the fine due upon the larger estate first purchased. 



The KING v. The Justices of FLINTSHIRE.— p. 843. 

A county treasurer, authorized by an order of sessions to raise money on the credit 
of the county rates, obtained advances from time to time from his bankers, and died in 
their debt The sessions being satisfied that the money so advanced had been bona 
fide applied to county purposes, made an order for assessing and levying a sum of 
money towards the repayment of the debt, but this Court quashed the order. 

Upon showing cause against a rule for quashing an order of the Flint- 
shire sessions for assessing and levying a sum of 2007. 5*. 6d., and paying 
the same into the hands of the treasurer of the county, the case disclosed 
on affidavits was this : — By an order of sessions, a former county treas- 
urer was authorized to borrow 1000Z. for county purposes, on the credit 
of the county rates. He banked with Messrs. Sankey and Co., bankers 
of Holywell, who had from time to time advanced him various sums of 
money. Being engaged in private speculations of his own, the treasurer 
became embarrassed in his affairs, and died indebted to Messrs. Sankey 
in a sum of 4477. 15*. 6d. Upon his death they claimed the repayment 
of this money out of the county rates, as money advanced for county 
purposes. The question was brought before the justices in sessions, 
who, after inquiring into the circumstances of the case and auditing the 
accounts, were satisfied that the money so advanced had been bona fide 
employed for the benefit of the county, and thought themselves bound in 
equity to make an order for the repayment of part of it. Accordingly 
the order above mentioned was made, and the question now was, whether 
such an order was valid and binding. 

Scarlett and 2). F. Jones showed cause against the rule for quashing 
the order, and contended, that it was competent to the sessions to inquire 
into and decide upon the justice of Messrs. Sankey's claim, and having 
accordingly decided that it ought to be discharged, their order was final 
and conclusive. 

Parke, contra, was stopped by the Court. 

Per Curiam. We are of opinion that the order for raising this money 
must be quashed. The fact is, that Messrs. Sankey and Co., by consent- 
ing to advance this money to the county treasurer, enabled him to pay 
bills with their money instead of paying them out of the county money, 
which came into his hands. If they had not advanced that money, the 
county would have known the extent to which the treasurer was in arrear, 
and they would have been enabled to call upon him for repayment, or 
to make up his accounts ; but they enabled him to close the eyes of the 
county, and lull it into a state of false security. That is the real state 
of the case ; and if we are to do justice between two litigating parties, 
the order for raising this money must be quashed. He who imprudently 
trusts another, must take the chances of his improvidence. 

Rule absolute for quashing the order.(a) 

' (a) Vide 1 Dowl. & By. 470. 
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LAW v. PUGH.— p. 868. 

Cause of action arose on the 29th January, being the first day of the fourth year of the 
reign of Geo. 4, and declaration was entitled, '< Saturday next after fifteen days of St 
Hilary, in Hilary term, in the third year of King George the Fourth ;" which would 
be 1st February, in the fourth year of the reign : Held, on demurrer, that the declara- 
tion was properly entitled, though plaintiff appeared, in terms, to have commenced his 
action before the cause had arisen. 

Debt on a bail bond. The declaration was entitled, " Saturday next 
after fifteen days of St Hilary, in Hilary term, in the third year of the 
reign of King George the Fourth." The assignment of the bail-bond was 
dated the 29th January, 1823, being the day the cause of action arose. 
The 29th January was also the day on which the fourth year of the pres- 
ent king's reign commenced, and " Saturday next after fifteen days of 
St. Hilary," was the 1st February following. To this declaration the 
defendant demurred, and assigned for rause, that it appeared by the 
declaration, that the plaintiff commenced his action before the time when 
he alleged his cause of action to have arisen. Joinder in demurrer. 

J. JSvanSy in support of the demurrer, contended, that the declaration 
was improperly entitled, being in the third year of the reign, the cause of 
action not having arisen until the 29th of January, when the fourth year 
of the reign commenced. 

jET. Laives, contra, was stopped by the Court. 

Per Curiam.(a) This declaration is not demurrable. "Saturday 
next," &c. refers to the term, and not the year of the king's reign, and 
the term being but one day in point of law, it may be styled of the year 
of the king's reign in which the first day happens to fall. The words 
"third year of the reign," &c, are merely descriptive of the term, and 
do not apply to "Saturday next after fifteen days of St. Hilary ;" and 
therefore there is nothing in the objection. 

Judgment for the plaintiff on demurrer.(6) 

(a) Abbott, G. J., and Bett, J., were absent 

(6) Vide Jenk. Cents. 180. Noy's Max. 8 and 4. Com. Dig. tit. Action upon Statute, 
I. Nutt y. Steadman, Fort 872. IbboUham t. Cook, Id. Mod. 802. 8 Ley. 828. 1 And. 
295, and Lutw. 1107. 



DICAS v. PERKY.— p. 869. 

Second writ of soi. fa. against bail, not baring lain in the sheriff's office four whole days, 
exclusive of the day on which it was lodged, the return day, and an intervening Sun- 
day: Held irregular. 

Iff this case, judgment had been signed against bail, and a rule nisi 
granted for setting it aside, on the ground that the second sci. fa. had not 
been left four whole days at the sheriff's office. 

D. F. Jones now showed cause, and contended, that the writ had been 
left the proper time. The writ was lodged on the Saturday, and not 
returnable till the following Thursday ; so that it remained at the office 
four clear days, exclusive both of the day on which it was left, and the 
return, which is all that is required by the practice of the Court. But 
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supposing Sunday is not to be counted, either the Saturday or the Thurs- 
day ought to be. It is too much to exclude all the three days. The case 
of Howard v. Smith, 1 B. & A. 529, seems to have been considered only 
with reference to the counting of the Sunday, and not with reference to 
the exclusion of both the first and the last days, as well as the Sunday. 

Parke, contra, was stopped by the Court. 

Per Curiam. It is now too late to open the discussion of this point. 

The practice is understood to be settled, that the writ must lie in the 
office four days, exclusive of the day on which it is lodged, and of the 
return day, and of any Sunday that may intervene. 

Rule absolute. 
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HOLLIS v. BUCKINGHAM. — p. 1. 



A rimOiter must be delivered ; if not, defendent is entitled to sign judgment of 

nonpros. 



BRANDT v. PEACOCKE. — p. 2. 

On 6th February, plaintiff took out a role to discontinue his action upon payment of 
costs, to be taxed by the Master, and on the 7th, an appointment was given by the 
Master, but the costs were not in fact taxed and paid until the 11th March. On the 
29th January preceding, defendant in that action sued out a writ against the plaintiff, 
for a malicious arrest, and filed his bill on the 8th February, and it being objected that 
the latter action was brought before the first was legally discontinued : Held in the 
negative, and that the discontinuance had (upon payment of the costs) relation back 
to the term when the rule to discontinue was pronounced. 

Case for a malicious arrest* At the trial before Abbott, C. J., at the 
Middlesex adjourned sittings after last Hilary term, it was objected on 
the part of the defendant, that the present action had been commenced 
before the former of Peacocke v. Brandt, upon which it was founded, 
had been legally discontinued. The facts admitted were these: — The 
former action was commenced in Michaelmas term, 1820 ; on the 6th 
February, 1822, the plaintiff in that cause took out a rule to discontinue, 
on payment of costs ; an appointment was obtained from the Master to 
tax on the 7th February, but the costs were not in fact taxed until the 
vacation, namely, the 11th March, on which day they were regularly 
taxed and paid. The writ in the present action was sued out on the 29th 
January, and the plaintiff filed his bill " on Friday, next after the mor- 
row of the Purification," being the 8th February. The question was, 
whether, under these circumstances, the former action was legally dis- 
continued, before the present suit was commenced, and, under the direc- 
tion of the learned Judge, the plaintiff had a verdict, damages 15/., with 
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liberty to the defendant to move to enter a nonsuit upon the objection < 
taken. 

Gurney, on a former day in this term, moved accordingly, and having 
obtained a rule nisi, 

Marryatt now showed cause, and cited Brutow v. Heywood, 4 Campb. 
213. 1 Stark, N. P. C. 48. S. C. The Court stopped him, and called 
jpon 

Gurney and Holt, contra, who cited Year Book, 2 R. 3, 9, pi. 22; 
Dyer, 294; Yelv. 117; Hob. 267; 10 Mod. 145, 209; Gilb. Cas. 163; 
Willes, 520 ; 1 Stra. 1 14 ; Dougl. 215 : 2 T. R. 225 ; 1 Wms. Saund. 228, 
229; 2 Selw. N. P. 1030; Tidd's Forms, 268; Stokes v. Woodesm, 
7 T. R. 6 ; Kirk v. French, 1 Esp. N. P. 79 ; Hand v. Dinely, 2 Stra. 
1220; Smith v. Smith, 2 New R. 473, (n.) ; Flicker v. Eastman, 11 
East, 319; Whitmore v. Williams, 6 T. R. 765. 

Per Curiam. The cases cited on the part of the defendant do not 
support the principle contended for. The difference between this case 
and Whitmore v. Williams is, that there the Court would not allow a plain- 
tiff, by taking out a rule to discontinue, to arrest the defendant a second 
time before he paid the costs of the first action. That case proceeded, to 
a certain degree, upon this principle, that until the discontinuance is 
complete, the former suit must be considered as depending ; but when it 
is complete, it will relate back to the time when the rule to discontinue 
was taken out ; and if the costs are paid in the vacation, the judgment 
must be of the preceding term. The question in this case is, Whether, 
when the conditions of the rule to discontinue are complied with, the 
discontinuance does not relate back to the term in which the rule was 
taken out. We are of opinion that it does, and therefore this rule must 
be discharged. 

Holroyd, J,., said, When the coats were paid, the discontinuance was 
to be considered as perfect There was no subsequent rule after the 
payment of the costs to render the judgment complete. The rule to dis- 
continue is the judicial act of the Court ; the rule authorizes the party to 
sign judgment as soon as the costs are taxed and paid, and I think the 
proper way to enter the judgment, was to enter it as of the day when 
the rule to discontinue was pronounced. The party would not have a 
right to enter it up until the costs were paid, but when paid, the rule of 
Court became effective. That is very different from the case cited, where 
the party, without getting the first judgment completed, brought another 
action in the mean time, and then prayed to enter the discontinuance nunc 
pro tunc, which the Court would not allow him to do, but permitted the 
defendants to plead in abatement that the former action was depending. 
If, in the present case, the action had been brought before the former suit 
was determined, that might be the foundation of a motion to set aside the 
proceedings, for irregularity, which would be a very different question. 
Here the defendant, in the first action, had a right to enter up the judg- 
ment as of record on the day when the rule to discontinue was given, 
and the judgment being rendered effective by the subsequent payment 
of costs, I think this action was not brought too soon.(6) 

Rule dii 



discharged 

2. 6 Price, 12a 7 Id. 674. 
Best, J n wu absent 



(a) See Barnes, P. R. 252. 6 Price, 136. 7 Id. 674. 
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PICKARD v. DOBSON. — p. 5. 

After bail had been opposed, and allowed, it was discovered that one of them had on a 
former occasion been rejected for insufficiency, and though he had since become a 
person of property, the Court set aside the rule for allowance. 



The KING v. CREWE. — p. 6. 

By 55 Geo. 3, a 68, s. 2, the consent in writing for turning a footpath must be under 
the hand and seal of the owner of the land through which the new path is proposed to 
be made ; therefore where an order of justices for turning a footpath was founded 
upon a consent, signed and sealed by the attorney of one of the parties interested, and 
there being nothing to bind the principal : Held ill, and quashed by this Court after 
confirmation by the sessions. An order made under this stat cannot be confirmed 
until the sessions held next after the expiration of four weeks from the first day on 
which the notices required by law shall have been published ; therefore where an or- 
der was made for diverting a path, and notice thereof given on the 20th December, 
and it was confirmed at sessions on the 17th January : Held irregular, and quashed. 



The KING v. The INHABITANTS of BERKS WELL. — p. 9. 

• 
An intestate dies seized of a leasehold cottage, leaving his wife and three daughters 
him surviving. The wife obtains letters of administration, but makes no distribution 
of her husband's effects. The husband of one of the daughters is, with permission 
of the administratrix, let into possession of the cottage, and he and his wife reside 
therein for some years, until they become chargeable to the parish, without paying 
any rent, which during that time was paid by the administratrix : Held, that the 
pauper had not such an estate in the premises that a court of equity would have de- 
creed a conveyance, and clothed him with the legal title, so as to confer a settle- 
ment by an irremovable residence of forty days. 



The KING v. The INHABITANTS of CHERRY WILLINGHAM.— 

p. 13. 

A pauper was hired as ground-keeper, and his master agreed to give him 201 a year 
wages, a cottage to live in, and the joist and whole profits of one cow, for his own 
services, and the sura of 28/. and the joist and whole profits of another cow, in con- 
sideration of his lodging and maintaining in the cottage two of his master's laborers. 
The contract being entire, and the annual value of the lands on which the two cows 
were depastured being more than 10/. : Held, that he gained a settlement by rent- 
ing a tenement within the meaning of the statute. 



The KING v. The INHABITANTS of HAGWORTHINGHAM.— 

p. 16. 

The lord of a manor gave G. a license in writing to build a house on the waste, which 
he built accordingly, and sold it to B., who again sold it to T. for 30/. T. occupied 
the house for five years, and paid annually one shilling to the lord, and then resold it 

▼OL XVI. 17 
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for 34/. : Held, that T. did not purchase such an estate or interest, either legal 
equitable, as to gain him a settlement by virtue of 9 Geo. 1. c. 7, a. 5. 



The KING v. The COMPANY of PROPRIETORS of the MAN- 
CHESTER and SALFORD WATER-WORKS. — p. 20. 

By the Manchester and Salford Paving and Lighting Act, 32 Geo. 3, the tenants and 
occupiers of all messuages, houses, warehouses, shops, cellars, vaults, stables, coach 
houses, brew-houses, and other buildings, gardens, garden-ground, and other tene- 
ments within the same towns, are liable to be rated for the purposes of the act. Un- 
der this act the Manchester and Salford Water-Works Company are not ratable as 
occupiers of a tenement, in respect of their water-pipes carried under ground, for 
supplying those towns with water. 



ENGLISH v. CABALLERO and Wife.— p. 25. 

m 

Where the wife of a foreign ambassador's secretary was arrested upon a writ issued 
against husband and wife, the Court refused to quash the writ, though the husband 
swore that before and at the time of the arrest, he was in the actual employment of 
the ambassador, and in daily attendance upon him in writing despatches and other 
official documents. 

The defendant's wife having been arrested alone, upon a bill of Mid- 
dlesex issued against both, for a debt contracted by her before marriage, 
a rule nisi was granted on a former day, for quashing the writ, upon an 
affidavit of the husband, stating that before and at the time the writ was 
issued, he was in the actual employment of his Excellency the ambassa- 
dor of his Majesty the King of Spain to this country, (who had been ac- 
knowledged and received as such,) as second secretary to the said em- 
bassy, and that his employment as such secretary consisted in writing 
despatches and other official documents and communications for his said 
Excellency, in which deponent had, since his residence in this country, 
been constantly employed, and was in daily attendance upon his said Ex 
cellency ; and that deponent was not a trader in this country within the 
intent and meaning of the laws relating to bankrupts. 

Campbell now showed cause, and contended, first, that the rule sought 
too much, in requiring that the writ should be quashed, even supposing 
the defendant and his wife to be protected by the stat. 7 Ant.e, c. 12, 
because the writ was still good as serviceable process ; and second, that 
the affidavit, upon which the rule was obtained, was insufficient to entitle 
the defendant to his privilege. It was defective in several particulars 
The name of the ambassador was not mentioned ; it did not state that 
the defendant was a domestic servant of the ambassador, nor when he 
was first employed, nor that he was employed in the ambassador's house 
But independently of these defects, the husband did not come within the 
reason of the privilege, because it was the wife only who was arrested, 
and she might be bailed without any inconvenience to the husband. He 
produced an affidavit that the defendant's wife was an English woman, 
and was possessed of property in her own right exceeding 1000/. per an- 
num. Under such circumstances, this being a case of considerable sus- 
picion, such an application was not to be encouraged. 

Tindal, contra. 
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Abbott, C. J. I am of opinion that the affidavit is not sufficient to 
call upon the Court to quash the writ. If the husband shall be arrested, 
be may relieve himself by making a better affidavit. In his present affi- 
davit, he has not stated that he is a domestic servant, nor does he state 
any thing to show that he is within the reason of the privilege. The affi- 
davit merely states, that for some time previous to the issuing of the writ, 
he was in the employment of the ambassador, as second secretary, and that 
as such secretary, his employment consisted in writing despatches and 
other official documents and communications, and that he was in daily 
attendance upon his Excellency ; but he does not state when he was first 
employed, when the ambassador came to this country, nor does he say 
that he is employed in the ambassador's house. These are defects which 
we are bound to attend to ; particularly when there are strong circum- 
stances of suspicion suggested on the other side. 

Holrotd, J. (a) I am of opinion that the defendant does not bring 
himself within the statute. There is no service stated at the ambassador's 
house. It does not follow, nor is it to be taken for granted, that the writ 
is absolutely void because it has issued, unless put in force by an arrest ; 
and the plaintiff may not choose to arrest the husband. 

Rule discharged, (&) 

(a) BagUjh J*, and Best, J M were absent 

(b) Vide Novell* v. Toogood, 2 Dowl. & Ryl. 83a Hopkins v. Dt Roebeck, 3 T. R. 7a 
Flint v.DtLoy<mt,M. 4$ Geo.3. 3 Burr. 167a 4 Id. 1481. 



ELLIS, Clerk, v. ARNISON. (a) — p. 27. 

In covenant for not setting out tithes of certain garden-ground, defendant pleaded an 
enclosure act, by which the plaintiff received an allotment of waste lands in the parish, 
in lien of tithe, but omitted to allege that the commissioners under the enclosure act 
had made their award in pursuance thereof, and after a finding for the defendant by 
the jury upon an issue of fact, the Court entered judgment for the plaintiff non ob- 
stante veredicto. 

(a) Vide 2 Dowl. & Ryl. 161. 



KEY v. BROWNE. — p. 28. 

tbe practice of this Court a plaintiff cannot declare de bene esse, upon process 
returnable the last return of the term. 



MORLAND v. WESTON.— p. 31. 

After declaration, plea, and issue which was joined in Trinity, defendant on 6th Novem- 
ber gare a cognovit for the debt and costs, and on the 11th, surrendered in discharge 
of His bail In Hilary, plaintiff entered up final judgment: Held, that in Easter no 
might charge the defendant in execution, though the latter might have been previ 
oasly supersedeable. 
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NUTTALL v. MARR. — p. 33. 

An attorney's bill may be referred for taxation, after verdict for the full amount 



PAINE v. GAWDERY.— p. 33. 

Defendant being in custody within a local jurisdiction, plaintiff lodged a detainer against 
him, but discontinued the action from fear of a plea to the jurisdiction, and then ar- 
rested the defendant in this Court without having paid his own costs of the first suit: 
Held, that the defendant was not entitled to be discharged on filing common bail, the 
second suit not being vexatious. 

Ok showing cause against a rule for discharging the defendant out of 
custody on filing common bail, the facts disclosed on affidavit were these: 
— The defendant being in the custody of the sheriff of the city of Bristol, 
plaintiff lodged a detainer against him in the City Court, but afterwards 
discontinued the action, from an apprehension that the defendant might 
successfully plead to the jurisdiction ; and before the latter had been put 
to any expense, sued out a latitat in this Court, upon which he was ar- 
rested, and now detained in custody. It was alleged in the defendant's 
affidavit, that the plaintiff had discontinued the first suit without paying 
his own costs ; that he had a good defence upon the merits, and that the 
detainer had been lodged to harass and impoverish him. 

Chitty showed cause against the rule, and contended, that a judgment 
in the inferior court could not be pleaded in bar of this suit in the supe- 
rior court, and consequently that two suits might be going on at the same 
time in the two courts, for the same cause of action ; and that, as the de- 
fendant was in custody before the first detainer, he had not suffered any 
injury from having two instead of one lodged against him. 

Godson, contra, insisted that the defendant must be discharged, first, be- 
cause the discontinuance of the first suit was not complete until the costs 
were paid ; Moiling v. Buckholtz, 3 M. & S. 153 ; and second, because 
it was distinctly sworn, and not denied, that the detainer was lodged to 
harass and impoverish the defendant. Williams v. Thacker, 4 J. B 
Moore, 294. 

Per Curiam, (a) Without giving any opinion as to whether the judg- 
ment in the inferior court would be a bar to the suit in this, we think this 
rule ought to be discharged, on the ground that nothing vexatious has 
been done towards the defendant. The plaintiff, finding defendant in 
custody, lodges a detainer against him, but being afraid of having his 
claim defeated by a plea to the jurisdiction, he sues him again in this 
Court, which we think he was at liberty to do. 

, Rule discharged, without costs. 

(a) Bayley, J., and Best, J., were absent 



The KING v. The JUSTICES of the HUNDRED of CASHIO- 
BURY. — p. 35. 

A certiorari always lies to remove proceedings under penal statutes, unless it is ex 
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pressly taken away, and an appeal never lies unless it is expressly given by the 
statute. % 

This Court will not take notice of any formal defect in the proceedings under a penal 
statute, unless it appears on the face of the conviction itsefe 



The KING v. CASSON and Others. — p. 36. 

The statute 13 G. 3, c. 78, s. 80, prohibits the removal, by certiorari, into this Court, 
of any proceedings had in pursuance of that act Where an order was made by two 
justices, and confirmed by the sessions, for diverting a road, professedly under the au- 
thority of, but (as was alleged) without pursuing all the formalities required by the act: 
Held, that the certiorari was still taken away ; and after the proceedings had been in 
fact removed, the Court quashed the certiorari, quia improvide emanavit, and refused 
to discuss the sufficiency or insufficiency of the order. 

Quaere, whether :n order for diverting and turning an old road, need set out the names 
of the owners of the land through which the new road is proposed to be carried. 



The KING v. THOMAS JENKINS. — p. 41. 

A spiritual judge has no jurisdiction over the trustee under a testator's will ; therefore, 
where a trustee was committed upon a writ de contumace capiendo under 53 G. 3, 
c. 127, for not exhibiting an inventory and account of the goods of a testator, the Court 
ordered him to be discharged. 



The KING v. The MAYOR and JUSTICES of NORWICH. — p. 42. 

By 10 Anne, the city of Norwich, and hamlets and liberties of the same, were incorpo- 
rated for the purpose of better employing and maintaining the poor thereof, and the 
guardians thereby Appointed were empowered from time to time to ascertain what ag- 
gregate sums would be necessary for that purpose, and ascertain what proportion each 
parish, &c, should contribute, and then certify the same to the justices, two of whom 
were to issue their warrant, requiring the proper officers of each parish, &c, to rate 
and assess the amount on the respective inhabitants ; and it was provided, that if any 
person, parish, &c, should find himself or themselves to be unequally assessed, he or 
they might appeal at the next sessions held after such assessment made and demanded. 
Where, under this act, the governors certified that the hamlet of L. ought to pay a cer- 
tain proportion of an assessment made upon the whole city, and two justices issued 
their warrant, requiring the collectors of the hamlet to assess that sum upon the in- 
habitants, and the hamlet being aggrieved by such assessment: Held, that the church- 
wardens and overseers might appeal against both the certificate and the warrant 
thereon, as being an assessment made ana demanded^ within the meaning of the appeal 
clause. 



AXON v. DALLIMORE and Another. — p. 51. 

Assumpsit for use and occupation is a cause of action within the jurisdiction of the Bath 
Court of Requests ; and a defendant occupying a warehouse in that city, though he 
does not personally reside, is entitled to be sued within the local jurisdiction for a 
debt under 101. arising out of the limits thereof. 
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PASHLEY v. POOLE and Another.— p. 53. 

A plaintiff declared in assumpsit against trustees of a turnpike road generally, went to 
trial, withdrew his record, and alter suffering himself to be non-prossed, sued the 
same trustees a second time by name, for the same cause of action, and the Court re- 
fused to stay the proceedings in the second, until the costs of the first action were paid. 

This was a rule calling on the plaintiff to show cause why the pro- 
ceedings should not be stayed until the costs of a former action were paid. 
It appeared from the affidavits that the plaintiff had declared and pro- 
ceeded to trial in an action for work and labor against the trustees of the 
Kilburne turnpike road, without naming any individual defendant or de- 
fendants. At the trial the record was withdrawn, and judgment of non 
pros was afterwards signed, with the plaintiff's consent, and the costs 
were taxed at 54/. 10*. Before the costs were paid, the plaintiff com- 
menced another action against the present defendants, who are two of the 
trustees of the same road, for the same cause of action, and the question 
was, whether he could proceed until the costs of the former were paid. 

Reader, on showing cause, was stopped by the Court; and 

E. Lowes, contra, contended, that under the circumstances of the case, 
the plaintiff ought not to be permitted to proceed until the costs of the 
former action were paid. 

Abbott, C. J. The present is an action brought for the recovery of a 
debt. It is not an action complaining of a malicious arrest, prosecution, 
or trespass, in which cases the Court might be disposed to compel a plain- 
tiff to pay the costs of a first action, before he was allowed to proceed in 
the second. This is an action for a pecuniary demand, alleged to be due 
from the defendants to the plaintiff, and we should be very careful before 
we deprived a party, who has a debt owing to him, of the right of pro- 
ceeding in his second action. If we saw clearly that he was proceeding 
in the second vexatiously, we should prevent him from so doing until he 
paid the costs. But here it appears that the first action was non-prossed 
in consequence of the plaintiff's declaring against the defendants gene- 
rally as trustees, instead of by name. He discovers the names of the 
trustees, and sees that there is no use in going on to trial, because, if 8 
verdict was recovered, the judgment might be arrested. I see no reason, 
therefore, and I know of no authority, for saying that in a case like this, 
we ought to compel the plaintiff to pay the costs of the first action before 
he is allowed to go on with the second. 

Bayley, J. There is no general rule, by which a plaintiff is compelled 
to pay the costs of a first action, before he is suffered to proceed with the 
second. If that were a general rule, it might in many instances work 
injustice, for the plaintiff might not be able to pay the costs, and the only 
means of paying them might be by recovering his debt. 

Holroyd, J., concurred. 

Rule discharged, without costs. 
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HENRY WARTER and MARGARETTA MARY ELIZABETH 
WARTER, Infanta, by their next Friend, v. JOHN HUTCHINSON, 
surviving Trustee, and MARGARETTA ELIZABETH MEREDITH 
WARTER, an Infant, by JANE WARTER, Widow, her Mother and 
Guardian. — And JANE WARTER, Widow, and MARGARETTA 
ELIZABETH WARTER, an Infant, by the said JANE WARTER, 
her Mother and next Friend, v. JOHN HUTCHINSON, HENRY 
WARTER, and MARGARETTA MARY ELIZABETH WARTER, 
Infants, by their Guardian. — p. 58. 

A testator devises his lands charged with two annuities, and subject to certain legacies, 
to trustees, their heirs and assigns, until his nephew J., son of his sister JVL, should at- 
tain twenty-one ; and if he should die in the mean time, until H., second son of M., 
should arrive at that age ; and if H. should die in the mean time, until the daughter 
of M. should arrive at that age, upon trust to raise out of the rents of the premises, or 
by sale or mortgage thereof, portions for H. and the younger children of M., paya- 
ble on their attaining twenty -one ; and further, to apply a proper sum out of the rents 
for the maintenance and education of J., until he should attain twenty-one, and then 
to pay him the residue ; and if he should die before twenty-one, then to apply a like 
sum for the main tern nee of H. till he should attain that age, and then to pay him the 
residue : and in the mean time to place out the money arising from the rent at inter- 
est, for the benefit of J M and wh*n J. should attain twenty-one, or in case of his death, 
when and as soon as H. should arrive at that age, or in case of his death, when the 
daughter of M. should attain twenty-one, to the use of J. and his assigns for life, 
without impeachment of wa««te ; remainder to trustees to preserve contingent remain- 
ders ; and after the death of J. to the use of his first and other sons and daughters in 
strict tail ; arid for default of such issue, to the use of H., with similar limitations 
over to his niece, the daughter of M., and an ultimate remainder to M. in fee. Tes- 
tator died, leaving his sister M., her sons, J. and H., and three younger children, alive. 
J. married and died intestate, under twenty-one, leaving a daughter: Held, first, that 
the trustees took only a chattel interest in the estates devised to them ; second, that 
on the death of the testator, J. took a vested estate for life ; third, that the daughter 
of J. took an estate in tail-male on the death of her father ; and fourth, that H. took, 
at testator's death, a vested estate for life in remainder, expectant on the death of 
his brother J., and failure of sons and daughters to be born to J., and issue male of 
such sons and daughters. 

The following case was sent by his honor the Vice Chancellor for the 
opinion of this Court ; after having been twice argued in the Common 
Pleas : — (a) 

Thomas Meredith, of Pentrebychan Hall, in the county of Denbigh, 
M. D., by his will bearing date the 8th September, 1801, duly executed 
and attested to pass real estates, after directing the payment of his debts 
and funeral expenses, by his trustees and executors thereinafter named, 
and for which purpose he thereby charged, subjected, and made liable all 
his capital and other messuages, lands, and hereditaments whatsoever, sit- 
uate in the several counties of Denbigh and Chester, to the payment of 
the same, in aid of his personal estate ; and subject thereto, he gave and 
devised all and every his said capital and other messuages, tenements, 
lands, and hereditaments, with their respective appurtenances, to the Rev. 
Brownlow Yorke, Richard Lloyd, Esq., and John Hutchinson, their heirs 
and assigns, subject to the following uses and estates, (that is to say) : — 
In trust, to permit and suffer his sister, Margaretta Warter, the wife of 
Joseph Warter, and his aunt, Mary Newton, to have, take, and enjoy, out 

(a) See 5 J. R Moore, 144. 
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of the said hereditaments and premises for their respective lives, each, a 
certain annuity therein mentioned, with the usual power of entry and dis- 
tress ; and subject to those two several annuities, he gave and devised 
the said capital and other messuages, &c, to the said trustees, their heirs 
and assigns^ until his nephew, John Warter, the son of his sister Marga- 
retta Warter, should attain the age of twenty-one years ; and if he should 
die in the mean time, until Henry Warter, the second son of the said 
Margaretta Warter, should arrive at that age ; and if the said Henry 
Warter should die in the mean time, until the daughter of the said Mar- 
garetta should arrive at that age, upon the following uses and trusts, (that 
is to say) : — that they the said trustees, and the survivor of them, his 
heirs and assigns, should in the first place, as soon as conveniently might 
be after his decease, levy and raise out of the rents and profits of the 
premises, or by sale or mortgage thereof, any sum or sums of money as 
would be sufficient to pay and satisfy all his just debts and funeral ex- 
penses, and all costs, charges, and expenses which they the said trustees 
might sustain, on account of the trusts thereby in them reposed ; and 
further, that they should levy and raise out of the rents and profits of the 
said premises, or by sale or mortgage thereof, or of a competent part 
thereof, the full sum of 2000/., together with all costs and charges at- 
tending the raising the same, and pay the same to the said Henry War- 
ter, the younger, son of his sister the said Margaretta Warter, as soon as 
he attained the age of twenty-one years ; and if his said sister should hap- 
pen to have more than one younger child, then and in such case, he di- 
rected his said trustees to raise, out of the rents, issues, and profits of the 
said premises, the full sum of 3000/., and pay the same to and amongst 
such younger children, share and share alike, as soon as they should sev- 
erally attain their respective ageB of twenty-one years ; and he charged 
the said hereditaments with the payment of the same ; and upon further 
trust, that they the said trustees, their heirs and assigns, should pay and 
apply a proper sum of money arising from the rents and profits of the said 
premises, for the maintenance and education of his nephew John Warter, 
till he should arrive at the age of twenty-one years ; and when he should 
attain that age, then upon further trust, to pay him the rest and residue 
of the said rents, issues, and profits of the said premises, if any should 
remain in their hands, after payment and satisfaction of all his just debts 
and funeral expenses, and the said sum of 2000/. or 3000/. as the case 
might happen as aforesaid ; and if the said John Warter should happen 
to die before he attained the age of twenty-one years, then the trustees 
were to pay and apply a sufficient sum of the money arising from the rents 
and profits of the said premises, for the maintenance and education of his 
nephew the said Henry Warter, till he should attain the age of twenty- 
one years ; and when Henry Warter should arrive at that age, then upon 
trust, to pay him the rest and residue of the rents, issues, and profits of 
the said premises, if any should remain in their hands, after payment and 
satisfaction of his just debts, and the money intended for his sister's young- 
er children, as aforesaid ; and in the mean time, to place out the money 
arising from the rents and profits of the said premises, at interest, for their 
l ienefit and advantage ; and when and as soon as the said John Warter 
should attain the age of twenty-one years, or in case of his death, when 
and as soon as the said Henry Warter should arrive at that age, or in case 
of his death, when and as soon as the daughter of the said Margaretta 
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Warter should arrive at the age of twenty-one years, he gave and devised 
the said premises, with their appurtenances, subject as aforesaid, to the 
said trustees, their heirs and assigns, to the use of his nephew the said 
John Warter and his assigns, for and during the term of his natural life, 
without impeachment of waste ; and from and immediately after the de- 
termination of that estate, to the use and behoof of the said trustees, to 
preserve contingent remainders ; and from and immediately after the de- 
cease of the said John Warter, to the use of the first, second, third, and 
all and every other son and sons of the body of the said John Warter 
lawfully issuing, severally, successively, and in remainder, as they and 
every of them should be in priority of birth and seniority of age, and of 
the several and respective heirs male of his and their respective body and 
bodies lawfully issuing, the elder of such son and sons, and the heirs 
male of his body issuing, being always to be preferred, and take before 
the younger of them, and the heirs male of his and their body and bodies 
issuing ; and in default of such issue, to the use of the first, second, third, 
and all and every other daughter and daughters of the body of the said 
John Warter lawfully issuing, severally, successively, and in remainder, 
one after another, as they and every of them should be in seniority of age 
and priority of birth, and of the heirs male of the respective body and 
bodies of such first and other daughters lawfully issuing, the elder of such 
daughter and daughters, and the heirs male of her and their body and 
bodies issuing, always to be preferred, and to take before the younger of 
them, and the heirs male of her and their body and bodies issuing ; und 
for default of such issue, to the use of his nephew Henry Warter, the 
second son of the said Margaretta Warter, and his assigns for life, with- 
out impeachment of waste ; and immediately after the determination of 
that estate, to the use of the snid trustees, their heirs and assigns, to pre- 
serve the contingent uses and estates from being barred or destroyed ; and 
from and after the decease of the said Henry Warter, to the use of his 
first, second, third, and other sons, and first, second, third, and other 
daughters, in like manner as to the sons and daughters of the said John 
Warter ; and for default of such issue, to the use^of his niece, the last 
born child of his sister Margaretta Warter, and her assigns for life, with- 
out impeachment of waste ; and after her decease, to the use of her sons 
and daughters in like manner as to the sons and daughters of the said 
John and Henry Warter ; and in default of such issue, to the use of his 
sister, Margaretta Warter, in fee. — Provided always, and the testator did 
thereby declare it to be his will, that the said John Warter, or whatsoever 
other person or persons should, by virtue thereof, become possessed of, or 
entitled to his said estates, should, from the time he, she, or they should 
become so possessed, take upon himself, herself, or themselves, the sur- 
name of Meredith, and should make the mansion-house of Pentrebychan 
Hall, aforesaid, their usual and common place of residence ; and in case 
the said John Warter should refuse or neglect to reside at, and make use 
of Pentrebychan Hall as his usual place of residence, and take upon him- 
self the surname of Meredith, then the will was to be void to all intents 
*ith respect to him, and every other person and persons claiming under 
him, who should so refuse to comply with such direction ; and in like 
banner he directed, that the same should be utterly void in respect to the 
fcid Henry Warter, and the daughter of Margaretta Warter, and every 
°ther person and persons claiming under them by virtue of his will, in case 
vol. xvi. 18 
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be or they should refuse to take the surname of Meredith, and reside at 
Pentrebychan Hall as aforesaid. And as to all his household goods and 
furniture, and all his silver plate whatsoever, that should happen to be at 
his mansion-house at Pentrebychan Hall at the time of his death, he or- 
dered that the same, or any part thereof, should not be sold, disposed of, 
or removed from thence ; but that the same, and every part thereof, should 
be deemed and considered to be, go, and continue heir-looms, for the use 
and benefit of the heifs of Pentrebychan Hall forever ; of which will the tes- 
tator appointed Richard Edwards, and his aunt, Mary Newton, executors. 

The testator having died on the 7th April, 1802, his will was proved 
in the Consistory Court of St. Asaph by both his executors. Joseph 
Warter and Margaretta his wife, John Richard Meredith Waiter, (in the 
will called John Warter,) their eldest son, and Henry Warter, their second 
son, (also named in the said will,) survived the testator ; and the said Jo- 
seph Warter and Margaretta his wife also had living, at the death of the 
testator, three other younger children, viz., Joseph, Thomas, and Marga- 
retta Mary Elizabeth, being the daughter mentioned in the will. 

John Richard Meredith Warter, on the 5th August, 1816, duly inter- 
married with Jane Jones, and on the 6th April, 1817, died intestate, 
without having attained his age of twenty-one years, leaving the said 
Jane Warter, his widow, and Margaretta Elizabeth Meredith Warter, 
his only child by her, and heir at law, him surviving. Henry Warter, 
named in the will, attained the age of twenty-one on the 16th Novem- 
ber, 1821. The trustees named in the will had survived the testator, but 
since his death, two of them had departed this life, leaving John Hutch- 
inson surviving trustee. 

The questions for the opinion of the Court were, First, whether Brown- 
low Yorke, Richard Lloyd, and John Hutchinson, in the pleadings named, 
took any, and what estate, in the estates devised to them by the will of the 
testator, Thomas Meredith. Secondly, whether, upon the said testator's 
death, John Richard Meredith Warter, in the pleadings named, took any, 
and what estate, in the said devised estates and premises. Thirdly, whether 
Margaretta Elizabeth Meredith Warter, the infant, took any, and what es- 
tate, in the said devised estates and premises ; and if any, at what period. 
Fourthly, whether, upon the said testator's death, or upon the death of 
the said John Richard Meredith Warter under the age of twenty-one, the 
said Henry Warter took any, and what estate, in the said devised estates 
and premises. In case the Court should be of opinion that the said trus- 
tees took the fee in the said devised estates, in which case the second, 
third, and fourth questions, as above stated, would not call for any answer, 
then (assuming, for the sake of this question, that a chattel interest only 
passed to the said trustees) what estates or interests severally did the several 
persons take, who are named in the second, third, and fourth questions ? 

This case was argued at the sittings after last Hilary term. 

Preston, for Henry Warter, contended, first, that the trustees named 
in the pleadings took a determinable fee, and not a chattel interest ; sec- 
ond, that John Richard Meredith Warter never took a vested estate, 
having died an infant ; third, that for the same reason, his infant daugh- 
ter, Margaretta Elizabeth Meredith Warter, never took a vested estate ; 
and fourth, that Henry Warter, in consequence of the death of his 
brother under age, took an estate for life, with remainders over, ps in the 
will He cited Mansfield v. Dugard, I Eq. Cas. Abr. 195, pi. 4 ; Good- 
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title v. Whitby, 1 Burr. 828 ; Fearne on Contingent Remainders, 7th edit, 
p. 226, 779 ; Wright v. Pearson, 1 Eden, 1 19 ; Boraston's case, 3 Rep. 
•21 ; Strong v. Teat, 2 Burr. 910; Wykham v. Wykham, 11 East. 458; 
Sanford v. Irby, 3 B. & A. 654; Jordan v. Holkman, Ambl. 209; 
Plowd. 25. 

Hodgson, for the personal representatives of John Warter, and of his 
infant daughter, (who died since the case was directed,) contended, in 
answer to the first question, that the trustees took a legal estate in fee; 
but laying that aside for the sake of argument, he contended, in answer 
to the second, that John Warter, upon the death of the testator, took a 
vested estate for life ; to the third, that Margaretta, the infant, took an 
estate in tail male, on the death of her father ; and to the fourth, that 
Henry Warter took, at the testator's death, a vested estate for life in 
remainder, expectant on the death of his brother John, without issue. He 
cited Doe v. Simpson, 5 East, 162; Boraston's case, 3 Rep. 21 ; Manfield 
v. Dugard, 1 Eq. Cas. Abr. 195, pi. 4 ; Goodtitle v. Whitby, 1 Burr. 233 ; 
Doe v. Lea, 3 T. R. 41 ; Doe v. Underdoum, Willes, 293; Stanley v. 
Stanley, 16 Ves. 491 ; Bromfield v. Crowder, 1 New Rep. 313; Brown- 
sward v. Edwards, 2 Ves. 243 ; Jenkins v. Harris, 4 Madd. 67 ; Spalding 
v. Spalding, Cro. Car. 185 ; and King v. Melting, 1 Vent. 231. 

Preston, in reply, contended, that the case of Jenkins v. Harris could 
not be considered as an authority, because it had been sent back by the 
House of Lords to the Court of Chancery. The case of Stanley v. Stanley 
was distinguishable from this, because here, after the failure of John's 
estate, there was an ulterior trust for Henry during minority. He cited 
Doe v. Fyldes, Cowp. 833 ; and Doe v. Shippard, 1 Dougl. 75. 

Cur. adv. vult. 
The following certificate was sent to the Vice Chancellor : — 
This case has been argued before us, and we are of opinion, that Brown- 
low Yorke, Richard Lloyd, and John Hutchinson took only a chattel in- 
terest in the estates devised to them. 

We think, that on the death of the testator, John Richard Meredith 
Warter took a vested estate for life. 

We think, that Margaretta Elizabeth Meredith Warter, the infant, took 
an estate in tail male on the death of her father. 

We think, that Henry Warter took, at the testator's death, a vested 
estate for life in remainder expectant on the death of his brother, John 
Richard Meredith Warter, and failure of sons and daughters, to be born 
to John Richard Meredith Warter, and issue male of such sons and 

daU « hter8 ; C. Abbott. 

J. Batlet. 

G. S. HOLROYD. 

W. D. Best. 



The KING v. HUMPHREY WYLLYAMS. — p. 75. 

Where the charter of a corporation, consisting of a mayor and twenty-four capital 
burgesses, granted, that when and so often as it should happen that any one or more 
of toe twenty-four capital burgesses should die, or dwell without the borough, or 
should, from any cause, be removed, that then and so often it should and might be 
lawful to the other capital burgesses t; at that time surviving or remaining, or the 
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greater part of the Mme," of whom the mayor for the time being should o* one, to 
elect another, &c. ; and a burgess having been elected to fill up a vacancy [occa- 
sioned by death] by twelve capital burgesses only, who were alleged to be the capital 
burgesses at that time surviving and remaining: Held, that the election was void, not 
being made by a majority of the whole definite body, to which the words "or the 
greater part of the same " were referable. 



The KING v. RICHARD DEVONSHIRE. — p. 83. 

This was a similar proceeding upon the same charter, under circumstances somewhat 
different, but the main question being the same as in the case above mentioned,' the 
like judgment was given. 



The Earl of SHAFTESBURY and Others v. RUSSELL. — p. 84. 

The collector of the personal assessed taxes may, by 43 G. 3, c. 99, s. 33, distrain "the 
person or persons so charged, by his or their goods and chattels, and all such other 
goods and chattels as they are by that statute authorized to distrain ; " and by s. 38, 
the remedies given by the bankrupt laws, &c, are extended to the collector, for en- 
forcing the payment of the same taxes. Where the Duke of M. was, by the trusts 
of his father's will, allowed to use the furniture in the mansion of B. during his natu- 
ral life, and was prohibited from removing it thence, without the consent of the 
trustees: Held, that such furniture could not be distrained for the duke's personal 
taxes returned as payable at the mansion of B., and that it did not fall within the 
description of such u other goods and chattels," as might be distrained by force of 
s. 38: Held, also, that the jurisdiction of this Court to try the legality of a distress 
upon the goods of A. for an assessment upon B^ was not taken away by s. 3, which 
enacts, that " if any question or difference shall arise upon taking such distress, the 
same shall be determined and ended by two or more of such commissioners." 



ALLEN v. AYRE and Another.— p. 96. 

Hustings erected to take the poll at a contested election for members to serve in parlia- 
ment, are not a building within 57 Geo. 3, c. 19, s. 38, and therefore no action lies 
against the hundred for the destruction of such property by a tumultuous assembly. 
Where hustings erected at the expense of the candidates at a contested election, 
were damaged by a riotous assembly, and were afterwards repaired at their expense : 
Held, that no action lay at the suit of the returning officer, against the hundred. 



BAKER v. DEWEY. — p. 99. 

A. by deeds of assignment and bargain and sale, assigned and sold respectively, an 
unexpired lease of premises, and the fee simple of a messuage, &c, to R, and in 
each instrument recited that he had received the purchase money, and on the back of 
each, wrote a receipt for the purchase money in full. After which, a memorandum 
of agreement, not signed or stamped, was drawn up between the parties, reciting 
that B. had lately purchased of A. the premises in question, and that A., being 
indebted to B. in the sum of 100/., had agreed that the same should be considered as 
part payment of the said purchase money, but it being understood that in case the 
dividend about to be paid by A. to his creditors should not amount to 90 shillings ix* 
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the pound, then A. was to do work for B. in his line of a builder, to the amount of 
such deficiency ; and further, that B. was to retain in his hands the sum of 60k, to be 
also considered as part payment of the said purchase money, and for which said sum 
B. was to do and perform work for A. in his line of a plumber and glazier. Indebi- 
tatus assumpsit being brought by A. to recover the money actually due to him, as 
the purchase money of the premises in question, the declaration alleging that the 
sum was due for and in respect of divers tenements, &c, sold by plaintiff to defend- 
ant, and thereupon, in consideration that plaintiff would take the work and labor of 
defendant as plumber and glazier, at reasonable prices, to the extent of the said debt, 
inpayment and satisfaction thereof, defendant undertook to-do and perform for plain- 
tiff all such work and labor as he might require, to the extent of said debt, averring 
readiness of plaintiff to receive the work, and refusal of defendant to perform it: 
Held, that neither the agreement nor parol evidence of the contents was admissible 
to show that the consideration money had not been paid. 

Indebitatus assumpsit for 260/. for and in respect of divers tenements, 
rents, and premises bargained and sold by plaintiff to defendant, and 
thereupon, in consideration that plaintiff would take the work and labor 
of defendant, as plumber and glazier, at reasonable prices, Xo the extent 
of the said debt, in payment and satisfaction thereof, defendant under- 
took to do and perform for plaintiff all such work and labor as plaintiff 
might require, to the extent of the said debt. Averment by plaintiff, 
that he was always ready and willing to take such work of defendant, 
and from time to time requested defendant to perform the same to an 
extent not exceeding the said debt. Breach, that defendant would not 
perform such work, but wholly refused so to do. Second count, the 
same, only stating the money to be due generally. Third count, that 
defendant was indebted to plaintiff in, &c, " for divers, to wit, ten acres 
of ground, and ten messuages or tenements and premises, with the 
appurtenances, of plaintiff, and a certain fee farm rent of plaintiff, bar- 
gained, sold, and released by plaintiff to defendant. ,, Fourth count, a 
quantum meruit thereon. Fifth and six counts, indebitatus assumpsit for 
a certain plot of ground, and divers, to wit, ten other messuages, tene- 
ments, and rents bargained, sold, and assigned by plaintiff to defendant, 
and a quantum meruit thereon, with the money counts. The defendants 
pleaded the general issue, with notice of set-off in respect of work and 
labor performed, and materials found by defendant for plaintiff; and for 
goods sold and delivered, and for money lent, &c, meeting the money 
counts. At the trial before Richardson, J., at the last summer assizes 
for the county of Somerset, the following documents were put in on the 
part of the plaintiff. First, an indenture of assignment, dated 25th 
March, 1820, stating, that in consideration of the sum of 50/. paid by 
defendant to plaintiff, the receipt of which sum was thereby acknowledged, 
and the defendant therefrom acquitted and released, the plaintiff sold to 
defendant a plot of ground in, &c, and also a messuage, &c, to hold for 
the remainder of a term of twenty-one years not then expired. Upon 
this indenture the following receipt waB indorsed : " Received on the day 
of the date of the within written indenture, of and from the within named 
John Dewey, (the defendant,) the sum of 50/., being the consideration 
money to be paid by him to me. W. Baker, (the plaintiff.) Witness, 
Joseph Clark.' 9 Second, an indenture of lease and release, dated 26th 
August, 1820, made between the plaintiff of the first part, three other 
persons therein named of the second, third, and fourth parts, the defendant 
of the fifth part, and W. Owen, a trustee for the defendant, of the sixth 
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part, which stated that the plaintiff, in consideration of the sum of 2501. 
to him in hand paid by the defendant, the receipt whereof was thereby 
acknowledged, and the defendant therefrom acquitted and released, did, 
and the said other parties by the plaintiff's direction, did sell, <fcc, to 
defendant and his trustees, a messuage, situate, &c, to hold in fee: And, 
also, that plaintiff, in consideration of 60/., the receipt of which was also 
acknowledged, and defendant released therefrom, did convey to defendant, 
and to his use, a certain fee farm rent, issuing out of the same premises, 
and the same rent was thereby merged in the fee. Upon this indenture 
the following receipt was indorsed : " Received, on the day of the date of 
the within written indenture, of and from the within named John Dewey, 
the several Bums of 250/. and 60/., being the respective consideration 
moneys within mentioned, to be paid by him to me, W Baker. Witness, 
Edward Smith, Thomas Maybin." General evidence was then adduced 
of the defendant's promise to do the work described in the declaration, 
and of his subsequent refusal to complete it ; and then, in order to show 
that there was still money owing from the defendant to the plaintiff, so as 
to support the action, the following agreement was produced, and parol 
evidence of the circumstances under which it was made, adduced. 
" Whereas the undersigned John Dewey hath lately purchased of the 
undersigned William Baker a messuage, being, &c, for the sum of 310/ 
And whereas the said W. B. being indebted to the said J. D. in the sum 
of 100/., he hath agreed that the same shall be considered as part payment 
of the said purchase money. But it is hereby understood, that in case 
the dividend about to be paid by the said W. B. to his creditors, shall noc 
extend so as to pay 20 shillings in the pound, then the said W. B. is to 
do work for the said J. D. in his line of a builder, to the amount of such 
deficiency. And, further, that the said J. D. is to retain in his hands the 
sum of 60/., to be also considered as part payment of the said purchase 
money, and for which said sum he the said J. D. is to do and perform 
work for the said W. B., in his line of a plumber and glazier, to the 
amount thereof. W. Baker, John Dewey." This agreement had no 
stamp, and bore no date, and was objected to on the part of the defendant 
as inadmissible, as well on that ground, as from its being contradictory of 
the deeds. Parol evidence to show the substance of the agreement was 
also objected to for the latter reason. The learned judge overruled the 
objection, but reserved the question, and the plaintiff had a verdict for 
110/. with liberty to the defendant to move to enter a nonsuit. 

In Michaelmas term last, Gaselee obtained a rule nisi accordingly, and 
cited Rowntree v. Jacob, 2 Taunt. 141. 

R. Bayly now showed cause, referring to Jeffs v. Wood, 2 P. Wms. 
129; Kempe v. Goodall, 2 Ld. Raym. 1154; Maty v. Shepherd. Cro. 
Jac. 640 ; heham v. Mortice, Cro. Car. 109, and Shipworth v. Green* 
8 Mod. 311. 

Gaselee, and C. F. Williams, contra, were stopped by the Court. 

Bavlet, J. I am of opinion that this rule must be made absolute. 
We may lament the effect of this decision, as being contrary to the jus- 
tice of the case, but we are bound by the rules of law. There is no prin- 
ciple more clearly established than that when a party has executed a deed 
by which he declares that he has received a certain sum of money, he 
is forever estopped from saying that the deed is false. What is the 
language of the lease and release here ? " In consideration of the sum 
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of 2502. to the plaintiff in hand well and truly paid ; " the same Ian 
guage is used in reference to the sum of 60/. The plaintiff declares that 
the money had been well and truly paid to him, and he cannot now be 
allowed to traverse that admission, and say he has never received it. 
With respect, therefore, to the memorandum of agreement, — for it is no 
more, — it certainly ought not to have been received in evidence as against 
the solemn deed of the plaintiff. * If there had been a count in the dec- 
laration averring that at the time when the deed was executed there ex- 
isted a parol agreement between the parties, that a portion of the money 
should be considered as returnee), perhaps the plaintiff might have been 
permitted to offer evidence in support of that averment, but there is no 
count to meet that case. The first count clearly turned out to be untrue, 
because the deed shows that the defendant was not then indebted to the 
plaintiff " for or in respect of tenements, &c, bargained and sold to him." 
The second count is equally unsupported, because there was no general 
debt existing, nor is there any count in the declaration made out by the 
evidence. I am therefore of opinion, that the plaintiff, being estopped 
from contradicting his own deed, was not entitled to produce evidence 
of the subsequent parol agreement, and consequently a nonsuit must be 
entered* 

Holrotb, J. I am of the same opinion. The second count seems 
most strongly relied on, and, perhaps, it cannot be said that the memo- 
randum of agreement which was adduced in support of that count was 
inconsistent with the deed, but I think it was insufficient to support the 
count. One stipulation of the agreement is, that the plaintiff shall be 
paid, not in money, but by work to be performed ; the deed acknowl- 
edges the receipt of the whole debt; there is no evidence of any subse- 
quent loan of money, so as to create a new debt, which appears by the 
deed to have been satisfied, and which, therefore, however justly still due, 
cannot be recovered under that count, or the agreement to support it. I 
remember a case in which goods were sold at one month's credit, and a 
bill for the payment was given at two months' date, and I was in the firat 
instance inclined to think that the agreement for the limitation of the 
credit created a debt at the end of the first month. A different opinion, 
however, was entertained both by this Court and the Court of Common 
Pleas ; and it was held, that in all such cases, unless the whole time had 
expired, the liability did not accrue, and, at least, that a special declara- 
tion was necessary, (a) That rule applies directly to the present case, as 
respects the second count, because the whole period for performing the 
work has not expired, and the alternative of paying in money has not 
come into operation. There has been a demand made upon the defend- 
ant to do the whole of the work, but that will not create a new debt ; 
part of the work has been done ; there is an unliquidated amount re- 
maining undone ; so that, with respect to that, there is no assumpsit by 
the defendant, nor any money had and received by him to the plaintiff's 
use. The only breach is the non-performance of the work, and for that 
the plaintiff has no remedy in the present mode of declaring ; he must 
resort to his special action. 

Best, J. I am clearly of opinion, that the parol evidence in this case 
was inconsistent with the written documents, and therefore inadmissible 

ya) See 1 £sp. 5; 4 East, 147 ; 3 Bos. & Pul. 582; and Chitty on Bills, 5th edit 123. 
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If the money, or a portion of it, was really returned to the defendant, or 
it was agreed between the parties that it should be so considered, then a 
new contract was formed, upon which the plaintiff would be entitled to 
sue. But we have no evidence to that effect before us. The caw of 
Rowntree v. Jacob is directly in point. These deeds must be construed, 
in the language of Lord Mansfield, " according to their legal operation ;" 
and the legal operation of them certainly is to show that the plaintiff has 
received his debt. The recent case of Lambourne v. Cork, I Dow. & 
Ry. 21 1, is an exception to the general rule upon this subject, and there- 
fore greatly strengthens the application of the rule itself. There the re- 
lease was " in consideration of the said sum now so paid as hereinbefore 
is mentioned," and was held to refer, not to an actual payment, but to an 
agreement to pay in a particular manner and form. But there is no such 
distinction here ; the receipt is unequivocal. In cases of this descrip- 
tion, the only ground for the admission of parol evidence, is the existence 
of fraud ; and here, if the deed had been pleaded to the action, and the 
plaintiff had replied fraud in the deed, evidence to support that replica- 
tion might have been adduced, and so the case might have assumed a 
very different complexion. But there is no pretence for supposing any 
fraud in this case, even sufficient to afford relief in a court of equity, 
much less, therefore, in a court of law. 

Rule absolute. 



BUNTER v. WARRE. — p. 106. 

In replevin by A. for growing crops, the point at issue was, Whether A. and B. were 
joint tenants to C. of the land on which the distress was made : Held, that B. might 
be examined as a witness to disprove the joint tenancy, not being liable to costs; 
and that he was at least examinable on the voir dire as to his interest in the event of 
the suit 

Replevin for growing crops. Avowry that plaintiff and one Thomas 
Bunter held the land on which, &c, as tenants to defendant, that rent 
was in arrear, and so justifying the distress. There were also other avow- 
ries, stating the tenancy to be by the plaintiff alone. Pleas of non tenuit 
to both sets of avowries, and issue thereon. At the trial before HuUodc, 
B., at the last Lent assizes for Somersetshire, the questions were, first, as 
to the nature of the tenancy ; and secondly, as to the nature of the rent ; 
and the defendant having proved a prima facie case, establishing a joint 
occupation by the plaintiff and Thomas Bunter, as her tenants, and a 
holding by them at a rent certain, it was proposed on the part of the 
plaintiff to call Thomas Bunter as a witness, to contradict both those facts. 
This was objected to on the part of the defendant, on the ground that the 
witness was incompetent, being a party on the record, and interested in 
the event of the suit, because upon the case proved he was a co-lessee 
with the plaintiff; and therefore liable to him for a contribution, both of 
the rent in arrear, and the costs of the action. It was then proposed to 
examine the witness as to these facts on the voir dire, but this being also 
objected to on the same ground, the learned judge rejected the witness 
altogether, and the plaintiff having no other evidence, the defendant had 
a verdict, "*ith liberty to the plaintiff to move for a new trial, if the Court 
should be of opinion that the witness was competent. 
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Peff, Serjt., in Easter term last, moved accordingly, and naving cited 
Bttt v. Harwood, 3 T. R. 301, (a) obtained a rule nisi, against which 

Adam and C F. Williams now showed cause, citing Goodacre v. 
Breame, Peake's N. P. C. 174. 

JR. Bayly, in support of the rule, referred to Bent v. Baker, 3 T. R. 27. 

Batlet, J. I am of opinion that this person was a competent witness, 
and ought to have been admitted. The rule is, that in order to disqualify 
a witness, it must be shown that he has a direct interest in the event of 
the suit. That was not shown in the present case ; it was only assumed. 
The objections were three ; the contingency of a future action against the 
witness ; his supposed liability to his brother, for a contribution of the rent 
of the premises and of the costs of the present action ; and his interest 
in the event of the present action, supposing the goods distrained to be 
the joint property of his brother and himself. As to the first point, I think 
the proceedings in this action would not be evidence, either for or against 
Thomas Bunter in a future action ; for that is the criterion of his admissi- 
bility. The question here is, as to the nature of the tenure ; and the pro- 
ceedings relative to that question would not be evidence hereafter, because, 
in order to render them evidence, the parties in both suits must be the 
same, or the party in the second suit must stand in privity with the party 
in the first. It is reasonable that a man shall not be bound by witnesses 
whom he has not an opportunity of cross-examining, which Thomas would 
not have had in the present case ; he is no party to this suit, nor could he 
have been made so, for upon the evidence, the goods appear to be the sole 
property of James. Then, secondly, is Thomas liable to James for a con- 
tribution of the rent and costs ? For the costs he most clearly is not lia- 
ble ; they arise out of the wrongful act of James only, and could attach to 
no other person. As to the rent, the argument assumes that Thomas was 
a joint tenant with James, but there is no evidence of the fact ; and the 
only evidence by which the fact could have been ascertained, namely, that 
of Thomas on the voir dire, was rejected. That evidence, I am clearly of 
opinion, ought to have been admitted. It was in the power of Thomas 
to state how that fact was, and he had a right to state it ; It is the constant 
practice in such cases to examine the witness on the voir dire, as to the 
facts upon which his competency depends, and it is a proper and necessary 
course to pursue. In answer to this it is said, that his evidence, even on 
the voir dire, would have gone to contradict the lease, and was therefore 
inadmissible ; but that answer does not avail, because it was proved that 
he had never executed the lease, but had positively refused so to do, and 
that he had never in &ny manner assented to it, or acted under it. 

Holrotd, J. I think the witness rejected on the former trial was not 
incompetent, on any of the grounds suggested in argument. The verdict 
in this suit cannot possibly be evidence for or against him in any future 
action. JHe would not be liable to contribution for costs. Upon that 
point, Carter v. Pearce, 1 T. R. 163, is quite decisive, for there it was 
held, that a co-obligor in a bond to the ordinary, under 22 and 23 Car. 2, 
c 10, was a competent witness to prove a tender by the administratrix. 
As to the rent, Thomas, indeed, might appear a co-lessee of the defend- 
ant, but not so with reference to James, and therefore he had no interest 

(a) See Jordmne v. Lashbrookc, 7 T. R. 601. 
VOL. XVI. 19 
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whatever in the suit ; but even if he had been a co-lessee, his liability 
could only have extended to the rent, and not to the costs, because the 
costs were occasioned by the wrongful act of James, in replevying the 
goods, and therefore as to them Thomas had no interest, so as to render 
him incompetent. This witness ought to have been examined at least on 
the voir dire, and even upon that ground there ought to be a new trial 

Best, J. In order to disqualify a witness on the ground of interest, 
there must appear a direct and necessary interest affecting him, which a 
party to the record would certainly have. No such interest affects this 
witness, who seems to have been rejected from an erroneous supposition 
that he was a party to the record. He is clearly not liable to the costs of 
the suit, but it is said he is liable to the rent, as a co-lessee with his brother. 
There was no direct evidence to prove him a co-lessee ; the presumption 
was rather the contrary way ; and at least he should have been interro 
gated as to the fact on the voir dire. The exclusion of evidence, without 
even an examination on the voir dire, has never yet been carried beyond 
a witness who appears to be a party to the record, which is not tne case 
here. It is the province of the jury, upon the facts which come out on 
the evidence, to judge of the credibility of the witness produced. The 
nisi prius case of Goodacrt v. Breame is certainly in some degree opposed 
to this principle. That case was decided by Lord Kenyon, a judge for 
whom I entertain the most profound respect ; but if that case were not 
distinguishable from this, which it certainly is, I should hesitate before I 
acted upon it as an established principle. I am therefore of opinion that 
this evidence was improperly excluded, and that the rule for a new trial 
ought to be made absolute. Rufe abgo , ute> 



COLLINS and Others v. PROSSER and Others, Executors of G. S. 
WEGG, Esq., deceased. — p. 112. 

A surety bond by three, for the payment of 10002., worded, u for which payment, to be 
well and faithfully made, we bind ourselves and each of us for himself, for the whole 
and entire sum of 10002. each," \b a several and not a joint and several bond, and may 
be enforced against the obligors severally. ' 

Tearing off the seal of one of the obligors of such a bond does not avoid it as against 
the others, and if the obligor, against whom it is enforced, is entitled to contribution, 
it seems his remedy is in equity only. 

Debt on bond, executed by the defendants' testator, in his lifetime. 
for 1000/., as surety for George Boulton Mainwaring, Esq. Defendants 
craved oyer, and set out the bond, by which, first, G. B. Mainwaring 
held himself, his heirs, &c, bound in the sum of 12,000/., to be paid to 
the plaintiffs, justices of the peace, for the county of Middlesex, their 
attorney, executor, and administrators; by which, second, E. Wode- 
house, Esq., bound himself to pay to the plaintiffs the sum of 3000/.; 
and by which, third, P. Presland, Samuel Jackson, and William Everett 
Esqrs., bound themselves and each for himself, and the heirs, &c, of each, 
to pay the sum of 2000?. each to the plaintiffs. The bond then pro- 
ceeded in the following terms: — "And be it also further known unto al! 
men by these presents, that we. Sir Nathaniel Conant, of, &c, Knt., George 
Samuel Wegg, of, &c, Esq., and John Weyland, jun., of, &c, Esq., are also 
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held and firmly bound to the said justices in 1000/. each, of like lawful 
money, to be paid to the said justices, or, &c., for which payment, to be 
well and faithfully made, we bind ourselves, and each of us for himself, 
for the whole and entire sum of 1000/. each, and the heirs, &c, of us and 
each of us firmly by these presents, sealed with our seals, dated 1st De- 
cember, 1814." In executing the bond, only one of the parties had set 
the sum for which he became bound, opposite his name and seal. De- 
fendants then craved oyer of the condition of the bond, which recited, 
that the justices of the peace for the county of Middlesex, at the General 
Quarter Sessions held, by adjournment, for the said county, on the 5th July, 
1804, had elected and appointed G. B. Main waring, Esq., treasurer and 
receiver of the county rates and other moneys assessed by virtue of certain 
acts of parliament therein mentioned, and that by reason of the great in- 
crease in the expenditure of the county, the average balances remaining in 
the hands of the said G. B. M. were necessarily greatly increased, an<J the 
said G. B. M., as such treasurer, having, on the day of the date of the 
bond, exhibited an account of receipts and expenditures on account of the 
county, and it appearing on the face of the said account, that there was a 
balance of 9177/. due from him to the county, and it being thought proper 
by the Court, that an adequate security should be given to the county, to 
the amount, in the whole, of 12,000/. ; and the obligors in this bond hav- 
ing proposed and agreed to become security for the several sums set to 
their names respectively, and not further or otherwise, the condition of the 
obligation was, " that if the said G. B. M., his heirs, &c, did and should 
well and truly pay, or cause to be paid, all and every such sum and sums 
of money as should remain in his hands, or be received by him, and for 
which he had not duly accounted as treasurer as aforesaid, &c, then the 
said obligation to be void ; but if default should be made in any of ths 
premises above mentioned, then to be and remain in full force and virtue." 
Defendants then pleaded, first, that the bond was not the deed of the tes- 
tator; second, that after the making of the bond, to wit, oh 1st January, 
1816, the seal of Sir N. Conant was torn and taken away from the bond, 
without the privity or consent of the testator, or of defendants as execu* 
tors, whereby it became void as to the testator, and defendants as execu- 
tors, concluding to the Court ; and third, that the seal of the said Sir N. 
Conant was torn off and taken away from the bond on the same day and 
year, with the privity and consent of the plaintiffs, whereby the bond be- 
came void as to the testator and defendants as executors, concluding to the 
country. Replications, similiter to the general issue ; and as to the other 
pleas, that before the seal of Sir N. Conant was torn off and taken away 
from the bond, to wit, on 22d May, 1820, Francis Const agreed to be- 
come, and did become, surety for the said G. B. Main waring,' in the room 
of Sir N. Conant, in the said sum of 1000/., wherein the said Sir N. C. was 
so bound as aforesaid, and thereupon the said F. C, by his bond bearing 
date the day and year aforesaid, became bound to the plaintiffs in the pe- 
nal sum of 1000/., the condition of which bond was in all things the same 
as the condition of the bond in the declaration mentioned, and thereupon 
the seal of Sir N. C. was torn off and taken away from the bond, in the 
declaration mentioned, as alleged by defendants; that on the 12th June, 
18-22, being before the commencement of this suit, Francis Const paid to 
the plaintiffs the sum of 1000/., in which he was so bound, and thereupon 
the bond was delivered up to him, concluding to the Court. General 
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demurrer to the replication to the second and third pleas, and joinder in 
demurrer. 

Littledale, in support of the demurrer, contended, first, that the bond 
being joint and several, a separate action against Mr. Wegg's executors 
would not lie ; second, that tearing off the seal of Sir N. Conant, cancelled 
the bond altogether; and third, that the substitution of another obligor in 
his stead, and payment by that obligor, made no difference. He cited 
Wincficomb v. Pigot, 2 Bulstr. 247 ; JNicholls v. Haywood, Dyer, 59, pi. 1*2; 
Mitchell v. StockworJh, Owen, 8 ; Seaton v. Hens on, 2 Lev. 220. S. C. 

2 Show. 28 ; Mathews's case and Watkins's case, March. 125 ; 2 Rol. 
Abr. 414 ; Deering v. Lord Winchelsea, 2 Bos. & Pul. 270. 

Rogers, contra, cited Sheppard's Touchstone, 375 ; Mills v. Marshall, 
Bridgman, 63 ; Mathewson's case, 5 Rep. 22, b ; PearsaU v. Summersett, 
4 Taunt. 593 ; Liverpool Water-Works Company v. Atkinson, 6 East, 507 ; 
Payler v. Homersham, 4 M. & S. 423 ; Hungate's case, 5 Rep. 103 a : 
Linn v. Crosling, 2 Rol. Abr. 148 ; Dyer, 19, pi. 114 ; Constable v. C/o- 
bery, Poph. 161 ; Linn v. Crosling, 2 Rol. Abr. 148 ; Bayley v. Garford. 
March. 125 ; Seaton v. Henson, 2 Lev. 22. S. C. 2 Show. 28 ; Bull. N. P. 
172 ; 2 Rol. Abr. 30 ; Cowell v. Edwards, 2 Bos. & Pul. 268 ; Master 
v. Miller, 4 T. R. 320 ; Argoll v. Cheney, Palmer, 403 ; Skip v. JEfeejr, 

3 Atk. 91 ; Ex parte Gifford, 6 Ves. 805. 

Littledale, in reply, referred to Slingsby 9 s case, 5 Rep. 18 b ; Anderson 
v. Martin dak, 1 East, 497 ; and Southcote v. Hoare, 3 Taunt. 87. 

Bayley, J. Whenever parties enter into a joint and several bond for 
the payment of one entire sum, whatever act discharges any one may dis- 
charge them all ; but I think no such consequence follows in this case. 
In the first place, I am perfectly satisfied this is not a joint and several. 
but a several bond only ; and it would be working the greatest possible 
injustice to give the obligees the option of saying that it was joint and 
several. It is quite plain from the recital, and from the whole object ot 
the bond, that such was not the intention of any of the parties. The re- 
cital shows that Mr. Mainwaring was required to give security to a con- 
siderable amount, and that different persons were willing each to give 
security to a certain extent, and the sums for which they, agreed to be- 
come security were to be set opposite their respective names. When 
they came to execute the bond, however, one individual only set the sum 
opposite his name, and that act shows very clearly (if it were necessary 
so to do) what was the intention of the parties. Mr. Wegg, Sir Nathaniel 
Conant* and Mr. Weyland, became bound for 1000Z. each, in these terms: 
" for which payment we bind ourselves and each of us for himself, for the 
whole and entire sum of 1000/. each." By that obligation they might be 
separately and severally sued upon the bond for 1000Z. The word "each" 
has the effect of binding the parties separately, buWnot jointly. Con- 
struing the bond in that view, which is the true meaftig of it, then the 
question is, whether removing the seal of Sir Natharoel Conant has the 
effect of cancelling the bond as to all the obligors ; for to that extent the 
argument for the defendants must be carried. I am clearly of opinion 
that it has not that effect, and if it had, it would come to this, that where 
there are many different persons willing to join in a surety bond, some 
for large sums and others for small, the cancellation of it as to one obligor, 
no matter how small the sum may be, would render the bond void in toto. 
and thereby release persons who had perhaps bound themselves to pay 
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several thousand pounds. If we were to hold that to be law, it would be 
working very great injustice, and acting upon a technical rule, to a most 
improper extent. It is pressed upon us, that the removal of Sir Nathaniel 
Conant's seal takes from Mr. Wegg and the other parties the power *f 
calling upon him for contribution. If we could find any legal authority 
to that effect, we should be bound by it, but no authority being cited, wt 
must exercise our own common sense, and act upon the principles of com- 
mon honesty, which clearly are against the argument for the defendants. 
Whether Mr. Wegg's executors would have any remedy against Sir 
Nathaniel Conant, for contribution, is not properly a question for our con- 
sideration. If they have sustained any prejudice by the removal of Sir 
Nathaniel Conant's seal, they may obtain relief in equity ; but I am of 
opinion that this being a several bond, that act does not avoid the bond, 
nor afford any answer at law to the present action. 

Holrotd, J. I am of opinion that this cannot be considered as a joint 
and several bond. The word " each," following the words " one thousand 
pounds," is decisive to show that the several obligors named in that part 
of the bond are respectively bound to pay that entire sum. The words 
" we bind ourselves and each of us for himself," would alone make it a 
several and not a joint bond. I am also of opinion that the removal of Sir 
Nathaniel Conant's seal has not the effect of avoiding it as to the other 
parties, because they are severally bound, and each is liable upon his own 
obligation. Whatever relief Mr. Wegg's executors may be entitled to, in 
the way of contribution, must be sought in a court of equity ; but accord- 
ing to the case of Cornell v. Edwards, they would be only entitled to an 
aliquot proportion of the money paid by their testator, regard being had to 
the number of his co-sureties. Mr. Wegg, however, being separately liable 
upon this bond, the cancellation of it with respect to Sir Nathaniel Conant, 
affords no answer in a court of law. 

Best, J. It is insisted, first, that this is a joint and several bond, and 
second, that all the other obligors are discharged by the removal of Sir 
Nathaniel Conant's seal. Unless the first proposition is made out, the 
second can have no effect in a court of law. If authorities were necessary 
upon this point, Maihewsoris case, Bull. N. P. 172, and Roll. Abr. 30, are 
decisive to show, that taking off one of the seals of a several bond, does 
not destroy it, quoad other obligors in a court of law ; and no case is cited 
impugning the authority of these decisions. But it is insisted, that not- 
withstanding this, the defendants would be entitled to contribution in a 
court of law. The doctrine of contribution is new in courts of law. Gould, 
J., once said, that in the early part of his life, it was never heard of. But 
admitting that the courts have, in modern times, entertained this doctrine, 
it may be questionable whether in this case the defendants would have 
any remedy for contribution, in a court of law ; for in Cowett v. Edwards, 
Lord Eldon doubted whether, in complicated cases, an action for contri- 
bution coujd be maintained. That doubt is not only entitled to attention 
from the great learning of the person who expressed it, but because ques- 
tions of this nature are more properly within the province of a court of 
equity, where the judge is unfettered by the distinctions of the common 
law, and may afford relief to all parties, without their having recourse to 
actions against each other. Notwithstanding the judgment of Eyre, C. B. 
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in Deering v. Earl Wiiichehea, in which he refers to common law authori- 
ties, I think, in such a case as this, the defendant's remedy, if any where, 
is in a court of equity, and not at common law. The point for our de- 
cision comes back to the question whether this is a joint or several obliga- 
tion. I am of opinion that it is several only. If it were joint, the removal 
of the seal would undoubtedly avoid it altogether ; but we are to look at 
the instrument itself, and see whether it bears the construction attempted 
to be put upon it. If Slingsby's cafee, which has been relied on for the 
defendants, be law, it does not apply here. This bond begins, continues, 
and ends with individual and several expressions ; the word " each " runt 
through it : " for which payment, to be well and faithfully made, we bind 
ourselves and each of us for himself." What payment ? A payment of 
1000/. each ; the words are, "for the whole and entire sum of 1000/. 
each." The bond is worded with an evident intention to apply severally. 
It must be taken reddendo singula singulis, and we cannot but construe it 
according to the letter and spirit, as a separate obligation. 

Judgment for the plaintiff. 



COLLINS v. EVERETT. — p. 122. 
The like judgment was given against this defendant, upon the same bond. 



WILLIAM DAWES v. EDWARD BENN and HENRY WHIT- 
FIELD CRESWELL. — p. 122. 

Seed tares are a great or rector's tithe, and pass to the impropriator, under a grant of 
* decimas garbarum et granorum," when coupled with evidence of perception. 



The Earl of PORTMORE v. BUNN, Esq. — p. 145. 

Where a declaration in covenant against A., the assignee of a lease for years, [granting 
license to B. to continue a certain channel through the bank of a navigable river, up- 
on certain conditions,] imported that the grantors had absolute possession of the chan- 
nel, and full power to grant the use of it to B. ; and it appeared from the indenture 
itself, that they were described merely as the persons u who have the greatest propor- 
tion, or share, in the profits of the said river, and that they, by virtue of all or any 
powers and authorities vesting in, or enabling them, granted the license to R, His 
executors, administrators, and assigns : " Held, first, that this was a variance ; and, 
second, that the grantors had no authority to grant such a hereditament, within the 
meaning of 32 Hen. 8, c. 34, as would bind the assignee of the grantee. 

Covenant. Declaration stated, that by indenture, bearing date 19th 
June, 1798, between plaintiff and B. Langton, (since deceased,) of the 
one part, and A. Raby of the other ; plaintiff and B. L. granted a li- 
cense and permission to A. R. to continue a passage through the west 
bank of the river Wey, near a place called Cox's Lock, upon condition 
that A. R. would repair or rebuild, in a workmanlike manner, and to 
he satisfaction of the plaintiff and B. L., their heirs, <fcc, in and upon 
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the said passage, the head or tumbling bay there, in order that the surplus 
water of the said river, which would otherwise run through the sluices of 
the said lock, should pass over the head or tumbling bay, through the 
channel belonging to the mills of A. R., adjoining to the west side of the - 
said lock. A similar license was set out, to continue certain other chan- 
nels, for the term of twenty-one years from the 24th June, 1798, for the 
purpose of working the mills of Raby in such manner that the waste 
water, which should run over the head or tumbling bay, should run again 
into the river Wey. It was further stated, that plaintiff and B. L. granted 
license and permission to A. R. to navigate the Wey with his own boats, 
between the tail of Cox's Lock and the river Thames, for the term of 
twenty-one years, carrying iron, coals, or other goods, paying, during the 
continuance of the term, one shilling per ton for iron or other goods, and 
one shilling per chaldron for coals, with a proviso that Raby, his executors, 
administrators, and assigns, (which words were not in the deed,) should 
carry in his or their boats along the river Wey, all the iron made at the 
said mills and that in case Raby should not yearly carry to the amount 
of 4500 tons of iron or chaldrons of coals, " the said A. R. should pay 
to the plaintiff and B. L., their heirs and assigns, yearly and every year, 
daring the said term, so much money as would make up the amount of 
the tonnage equaj to 4500 tons or chaldrons ; it being the intent of the 
said parties that there should be paid to the plaintiff and B. L., their 
heirs and assigns, at least the net and clear yearly sum of 2257." The 
declaration then stated, that on the 1st January, 1808, Raby's interest in 
the term was assigned to the defendant, and averred, that on the 24th 
June, 1819, the sum of 675Z. for three years of the term, and of 500L 
for tonnage of certain goods, became due and was in arrear ; breach, 
"that the defendant hath not kept the said covenants so made by the 
said A. R. for himself, and his assigns, but, &c." Pleas, first, non est 
factum of Raby, and second, " that all the estate, right, title, interest, 
term of years, then to come and unexpired, property, profit, claim, and 
demand whatsoever, of and in the said demised premises, benefits, and 
advantages, with the appurtenances by assignment thereof made, did not 
legally come to and vest in the said defendant, concluding to the country, 
and issue thereon. At the trial before Richards, C. B., at the summer 
assizes for the county of Surrey, 1822, the deed of 19th June, 1798, was 
produced, from which it appeared, that the plaintiff and Mr. Langton 
were there described as " the persons who have the greatest proportion 
or share in the profits of the river Wey," and that they, " by virtue of all 
or any powers and authorities vesting in, or enabling them," granted the 
license to "Alexander Raby, Aw executors, administrators, and assigns" 
A private act of parliament of 22 and 23 Car. 2 was referred to by the 
plaintiff's counsel, by which the river Wey was declared to be a navigable 
river forever, and the soil of the river and its banks were vested in certain 
trustees, therein named, (of whom neither the plaintiff nor Mr. Langton 
wag one,) their heirs and assigns, upon certain trusts mentioned, with 
authority to collect the profits and to elect new trustees. The act further 
provided, that it should be lawful for the trustees, with the consent of any 
two such persons as shall have the greatest proportion of the profits, to 
appoint a receiver of the profits of the navigation. The plaintiff having 
produced prima facie evidence that the mills had come into the possession 
of the defendant by assignment, two objections were taken for the defend- 
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ant — first, that the declaration imported, that the plaintiff and Mr. Langtoa 
were the sole proprietors of the river Wey, and had granted the license 
to Raby in that character ; whereas, from the indenture, it appeared that 
they had but a limited interest in the river, and had no authority to convey 
«in unqualified license ; (a) and second, that the covenant in the deed did 
not run with the land, and consequently could not support an action 
against the defendant, as assignee of Raby the lessee, he not being de- 
scribed as such assignee. The learned judge reserved both points, and a 
verdict was found for the plaintiff, with liberty for the defendant to move 
to enter a nonsuit, or to arrest the judgment. 

Marryatt, in Michaelmas term last, having obtained a rule nisi in the 
alternative, upon both points, 

Ckitty now showed cause, and contended, first, that there was no ma- 
terial variance between the declaration and the deed. Secondly, the in- 
terest granted by this deed is clearly one arising out of the land, and it is 
at least a "hereditament" within the statute 32 Hen. 8, c. 34, which 
passed to the assignee, and rendered the covenant binding upon him. He 
cited Buckeridge v. Ingram, 2 Ves. jun., 652 ; Blake v. Foster, 8 T. R. 
487; Fairtith v. Gilbert, 2 T. R. 171 ; and Webb v. Russell, 3 T. R. 393. 

Barnewally contra, was stopped by the Court. 

Batley, J. I am of opinion, first, that there is a fatal variance be- 
tween the declaration and the deed in this case ; and second, that no 
such hereditament as would pass to the assignee, was created by the 
deed, or had ever existed in the plaintiff. The declaration alleges, that 
the plaintiff and Mr. Lan<jton had granted to Mr. Raby a license to con- 
tinue a certain channel through the bank of the river, which clearly im- 
ports that they had the absolute and unrestricted possession of that chan- 
nel, and the full power to grant the use of it to their lessee, and to per- 
petuate that use during the whole period of the term demised, either to 
their lessee or his assignee. Had they really possessed the right and the 
power which the declaration assumes, I am not prepared to say that the 
lease or license would not have passed a hereditament, within the mean- 
ing of the statute 32 Hen. 8, because, in that case, there would have 
been a positive privilege received by the lessee, to be enjoyed by him 
and his assignees during the term demised. But is the language of the 
lease consistent with that in the declaration ? Does it aver any such 
power in the grantor, and does it transfer any such privilege to the 
grantee ? The grantors in the lease give themselves this description — 
" the persons who have the greatest proportion or share in the profits of 
the river Wey ; " clearly showing that they do not claim the entire in- 
terest in, or power over, the river, but that they have a limited propor- 
tion of it only. Now, it is an established rule of law, that where the in- 
terest of the grantor is limited, it cannot be extended by the use of 
general words in the grant, and that where a person, being in fact inter- 
ested only in part of an estate, grants away the whole, the grant is 
measured by his interest, and conveys no more than he had it in his 
power to convey. Thus, therefore, there is a clear variance between 
the deed and the declaration, for the one imports a grant of the whole 

(a) Another objection, on the ground of variance, was taken, but not afterwards 
pressed, namely, that in the declaration the license purported to be granted to Rabv 
only, whereas, from the deed itself, it appeared to have been to him, his executors, ad- 
ministrators, and assigns. 
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subject-matter, and the otfier of a part only. But the difficulty does not 
stop here. If we consider the nature of the right vested in these grantors, 
it becomes apparent that they had no power to grant such a hereditament 
as would satisfy the requisites of the statute, or would support this decla- 
ration. It is evident, that the concurrence of all the proprietors of the 
river is necessary to the transfer of any right or interest in it, and that con- 
currence the grantors could not possibly insure. The grantee under this 
lease might at any moment be ousted by any one of the other proprietors, 
and therefore he was in fact invested with no definite, permanent, or assign- 
able right under it. Nothing passed to him, the possession and enjoyment 
of which he could insist upon even for himself, much less assign to another. 
The grant is merely the license of two out of many co-proprietors to do a 
certain act, and enjoy certain privileges, and that cannot be considered as 
a hereditament which would pass, either as respects its privileges or its 
liabilities, to the assignee of the grantee. The argument, as to the estop- 
pel, it is unnecessary to notice, because the plaintiff had no power to grant 
any interest, and the defendant consequently could take no interest under 
him ; and the question whether the latter is estopped from disputing the 
title of the former does not arise in the case. Upon both points, therefore, 
I am of opinion that the present action cannot be supported. 

Holrovd, J. I am also of opinion that there is a fatal variance be- 
tween the declaration and the deed, and that if the deed had been fully 
set out in the pleadings, the defendant, as assignee, would not have been 
answerable in this action. The declaration states the whole interest in 
the navigation to belong to Lord Portmore and Mr. Langton, without any 
limit. The deed describes a positive and specified limit to their interest, 
such a limit as renders it wholly impossible for them to transfer to any. 
person the rights and privileges mentioned in the declaration. They have 
by the language of the deed no estate themselves ; nothing upon which 
they can grant a hereditament ; they are in possession of a mere license 
or privilege, and they hold it under a mere personal contract. They are 
entitled to a certain proportion of the profits of the navigation, but they 
do not even pretend that they have any title to the navigation itself; the 
utmost they claim is an incorporeal hereditament up to a certain amount, 
and not that they possess such a hereditament, arising generally out of 
the navigation, as they can transfer to any assignee. It is quite clear that 
they had no such hereditament, that they had no estate, either legal or 
equitable, which it was in their power to assign, and therefore the defend- 
ant took no such estate from them. If the deed had been set out, I 
have no doubt that the defendant might have demurred with success, and 
in the present state of the record, I am of opinion that the action cannot 
be maintained. 

Best, J. This is an action founded upon a covenant, by which, as it 
is set out in the declaration, it appears that certain persons, of whom the 
plaintiff is here the representative, claim a right to grant an easement 
out of land, such as would amount to a hereditament ; and in that view 
this case would certainly be governed by the principle laid down in Buck" 
trUge v. Ingram. To this action the defendant has pleaded, first, that 
the deed is not Raby's deed ; and, second, that the interest which Raby 
took under that deed, did not pass to hirn, the defendant. We then 
naturally look into the deed ; and what do we find it to be ? It shows 
most clearly that the original lessors had no such right ; that they pos- 
vol. xvi. 20 
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sessed no interest in the land ; but that they were simply share-holders 
of the profits arising out of the navigation. They have no power there- 
fore to convey any interest in the soil, or to grant any easement out of 
it ; and in this view, the case cited becomes a direct authority against 
the plaintiff, because where there is not an entire interest in the soil, 
vested in the grantor, he cannot grant an easement arising out of it to 
another. Here, then, is a fatal variance between the deed and the dec- 
laration. Then the second plea is as decisive against the plaintiff, by the 
very terms of the deed, as the first ; because no hereditament can pass 
to the defendant from Raby, for the plainest of all reasons, that none 
could pass, or had passed from the original grantors to Raby. 

Postea to the defendant, (a) 

(a) Vide The Duke of Newcastle v. Clarke, 2 J. R Moore, 666; Hollis v. Goldfinch,* 
DowL & Ry. 316 ; and Doe v. Wood, 2 R & A. 724 



JONES v. THORNE p. 152. 

In a lease for years of a messuage and premises in a public street, lessor covenanted, 
that lessee, his executors, &c, should not permit or suffer any person or persons to 
inhabit the same, who snould carry on therein certain enumerated trades or busi- 
nesses, "or any other trade or business, thai may be, or grow, or lead to be, offensive, or 
any annoyance or disturbance to" any of the other tenants of lessor, &c. Lessee 
granted an under-lease of the premises (subject to the like covenant) to A., who 
opened them in the business of a licensed victualler, which was not one of the busi- 
nesses enumerated in the covenant: Held, that by such acts the covenant was not 
broken. 

The following case was sent for the opinion of this Court, by his Honor 
the Master of the Rolls : — 

At the time of granting the lease hereinafter next mentioned, Thomas 
Postlethwaite was possessed of the premises thereby demised, and of 
other houses, buildings, and premises adjoining thereto, arid in the neigh* 
borhood thereof, under a lease granted to him by Elizabeth Doughty, of 
Bedford Row, and such several adjoining and neighboring premises, or 
the greater part thereof, were occupied by his tenants. 

By indenture of lease, dated 1st February, 1806, and made between 
the said T. Postlethwaite, of the first part ; Anne Edmonds and William 
Ulyate, of the second part ; and the defendant William Thorne, of the 
third part, it was witnessed that for the considerations therein mentioned, 
the said T. P., at the request of the said A. E. and W. U., did demise 
to the said W. T. a piece or parcel of ground, situate on the west side 
of Gray's Inn Lane Road, in the county of Middlesex ; abutting east- 
ward on Gray's Inn Lane Road ; southward on ground leased to W. P. 
Ulyate ; westward on an intended mews ; and northward on ground 
leased to Peter Brown, and containing the several quantities and dimen- 
sions therein stated, together with the double brick messuage erected 
and built on the whole front of the said ground towards the east, and 
the workshops and buildings behind, and which said messuage is the third 
house southward from Guilford Street, the corner house inclusive ; to hold 
from the 24th June then last past, for a term of eighty-six years, wanting 
ten days, at a yearly rent of 10?. 10s., payable as therein mentioned: 
and in which said lease, amongst others, is contained a covenant, on 
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the part of the said W. T., in the words and figures following, that is to 
say, " That he, the said W. T., his executors, &c, shall not, nor will, at 
any time during the said term, do, or wittingly or willingly cause or 
suffer to be done, any act, matter, or thing whatsoever, in or upon the 
said demised premises, or any part thereof, which may be, grow, or lead 
to the damage, annoyance, or disturbance of the said T. P., his execu- 
tors, <fcc, or any of his or their tenants, or to any of the tenants of Mrs. 
Elizabeth Doughty, of Bedford Row, her heirs or assigns, in the said 
parish of St. Pancras, or to any part of the neighborhood ;" and there 
is also contained in the said lease a proviso, in the words and figures fol- 
lowing, that is to say, " Provided always, nevertheless, and these presents 
are upon this express condition, that if it shall happen that the said 
yearly rent or sum of 10/. 10*., or any part thereof, shall at any time or 
times during this demise happen to be in arrear and unpaid, in part or in 
all, by the space of fourteen days next, over, or after either or any of 
the said days or times whereon the -same ought to be paid as aforesaid ; 
or if the said W. T., his executors, &c, shall happen to fail or make 
default in the due performance of all or any of the covenants and agree- 
ments hereinbefore contained on his and their part and behalf to be per- 
formed, &c. ; or if the said W. T., his executors, &c, shall permit or 
suffer any person or persons to inhabit or dwell in or upon the said 
demised messuage, &c, or any part thereof, who shall therein or there- 
upon use or carry on the trades or businesses of a brewer, bagnio-keeper, 
distiller, dyer, pipe-burner, melting tallow-chandler, soap-boiler, farrier, 
smith, or iron-founder, or permit or suffer a forge to be erected thereon, 
or on any part thereof, or suffer the same to be made use of as a spun- 
ging or lock-up-house, or sheriff's office, lottery office, or any other public 
office whatsoever, or as or for any auction or sale room, or broker's shop, 
or any other trade or business, that may be, or grow or lead to be offen- 
sive, or any annoyance or disturbance to any of the tenants of the said 
T. P., his executors, &c, or his or their landlady, her heirs or assigns ; 
or if the said W. T., his executors, &c, shall at any time within the 
space of seven years next before the expiration of the said term of eighty- 
six years, wanting ten days, assign or set over this indenture of lease, or 
any part of the said premises, without the license and consent of the said 
T. P., his executors, &c, then and from thenceforth, in any or either of 
the said cases, it shall and may be lawful to and for the said T. P., his 
executors, &c, into and upon the said hereby demised premises, or into 
and upon any part thereof, in the name of the whole, wholly to re-enter, 
and the same to have again,, retain, re-possess, and enjoy, as in his or 
their former estate ; and thereout and from thence the said W. T., his 
executors, &c, and all other occupiers and tenants thereof, utterly to 
expel, put out, and amove, this indenture, or any thing therein contained 
to the contrary thereof, in any wise notwithstanding." 

The defendant under this lease entered into possession of the premises, 
and in September, 1821, he entered into a written agreement with the 
plaintiff, whereby, after reciting the former lease, he agreed to let the 
premises to the plaintiff for the residue of his term, from Michaelmas, 
1821, for a premium of 650/., and at a rent of 60/. per annum, " subject 
to the like covenants as in the said original lease," which sub-lease the 
plaintiff agreed to accept, "and to indemnify and save harmless the said 
W. T. from all damages and expenses, in case the said C. J. shall open 



156 Neale v. Reid. T. T. 1823. 

the house as a licensed victualler." Pursuant to this agreement a lease 
was duly executed by the defendant to the plaintiff, and the premises 
have since been opened by the plaintiff as a public house, under a license 
obtained by him previous to the execution of the lease, and of which the 
defendant had notice before he executed the lease. 

The question for the opinion of the Court is, whether, by the granting 
the lease by the defendant to the plaintiff, and the opening the house as 
a public house, or by either of those acts, the covenants and provisoes in 
the lease from Postlethwaite to the defendant, or any, or either of them, 
have or hath been broken. 

Marryatt, for the plaintiff, referred to Doe v. Keeling, I M. & S. 95. 

Lit tied ale, contra, cited The Archbishop of Canterbury's case, 2 Rep. 
46 ; and the case of The Countess of Bridgwater, 6 Mod-. 106. 

Marryatt, in reply. In the original lease there are additional words of 
prohibition, evidently meant to apply to those trades which are not speci- 
fied, and therefore the rule of construction laid down in the cases just 
cited does not affect the present case. The only question is, what is the 
general tendency of a public house ; and universal experience answers, 
that it is likely to be " offensive ; " and upon that single point it is clear 
that the trade of a publican was intended to be excluded by the original 
lease, (a) 

Bayley, J. Your argument must go this length, that every public 
house is, per se, and under any circumstances, a nuisance. Can we hold 
that to be law ? I doubt not. We will, however, consider of the case, 
and certify our opinion to the Master of the Rolls. 

The following certificate was afterwards sent to the Master of the 
Rolls: — 

This case has been argued before us, and we are of opinion that by 
the granting the lease by the said William Thome to Charles Jones, and 
the opening the said messuage or tenement as a public house, or by either 
of those acts, the covenants or provisoes contained in the lease have not 
been broken. 

J. Bayley, 
J. S. Holroyp, 
W. D. Best. 

(a) Vide Spencer v. Marriott, 2 DowL & Ry. 665. 



NEALE, Widow, Administratrix of WHITTLE, deceased, v. REID 
and Another. — p. 158. 

A. sells goods to B. in America, to be shipped for a European port, and paid for by 
bills in different sets, and at different dates, drawn by B. m favor of A. upon C. and 
Co., a mercantile house in London. D. is appointed supercargo and joint trustee by 
A. and B. for securing remittances to the house in London, for the honor of the bills. 
The goods being shipped for Europe, B. and D. respectively advise C. and Co. of the 
transaction, who effect insurance upon the cargo, by B.'s directions, and at his expense. 
The ship in her voyage is captured, and B. abandons the cargo to the underwriters aa 
for a total loss, the amount of which is paid to C. and Co. in London, who place it to 
the credit of B. The London house honor the first set of bills before any fruits aro 
received from the policy, and advise A. of that fact, in consequence of a letter received - 
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from him upou the subject of the bills, informing him that they could then say nothing 
about the other bills, as the fate of them would depend (not being accepted) upon the 
state of R's account when they became due, with an assurance, however, that they 
would do every thing they could with propriety, to further the views of all parties. 
By a subsequent letter, they advise him of the payment of a second set, stating that 
they did not know what would be the fate of the third, which had not then appeared 
for acceptance ; but that they would do all they could to prevent loss to the parties ; 
part of the remaining set of bills is subsequently paid, but the rest is refused payment 
by C. and Co. B. becomes bankrupt, and C. and Co. account with him prior to, and 
with his assignees subsequent to his bankruptcy, for all the money ever received by 
them on his account A. receives, under B.'s commission, a dividend upon the bills 
remaining unpaid, and for the balance his administrator brings an action for money 
had and received, against C. and Co.: Held, that the action was not maintain- 
able. 

Assumpsit for money had and received by the defendants, to the use 
of Conway Whittle, and upon an account stated with him. Plea, the 
general issue. At the trial before Bayley, J., at the London adjourned 
sittings after Trinity term, 1820, the plaintiff had a verdict, damages 
317 ll, subject to the opinion of the Court upon the following case: — 

On the 22d January, 1800, the deceased Conway Whittle, and John 
George Williams, being at Norfolk in Virginia, Whittle sold to Williams 
1771 boxes of sugar, for the price of 27,201/. 17*. 8d., on the terms, that 
the same should be shipped and consigned from thence on board the 
ship Martin for Lisbon, and should be paid for by bills of exchange, to 
be drawn by Williams on the defendants, payable to the order of Whit- 
tle ; and for the better security of Whittle, it was agreed that John 
Davidson should proceed with the sugar as supercargo on the terms here* 
after expressed to have been indorsed on the bill of lading. The sugar 
was shipped accordingly, and Williams, in payment for the same, drew 
bills of exchange on the defendants, in three distinct sets, each set for 
9067/. 55. I0d., being one third of the whole price, payable to the order 
of Whittle, to whom they were delivered in payment of the sugar by 
Williams. The invoice was in the usual form, and the sugars having 
been shipped, the captain signed four parts of a bill of lading, and the 
following indorsement was written on each, which was signed by Whittle 
and Williams : — 

" The within cargo having been purchased by the said J. G. Williams, 
payable by bills of Messrs. Reid, Irving, and Co., of London, agreeably 
to invoice hereto annexed, and the said Conway Whittle and the said J. 
G. Williams having appointed the said John Davidson their joint trustee, 
for the purpose of securing the remittances of 27,201/. 17*. 8c?. to the 
said Messrs. Reid, Irving, and Co., to meet the payment of the said bills, 
out of the proceeds of the said cargo, it is hereby declared, that on the 
said John Davidson being satisfied for the sum above mentioned, the bill 
of lading is to be delivered to the said J. 6. Williams, who is to appoint 
the port or ports of destination, and the house who is to make sale of the 
cargo." 

On the 23d of January, 1800, Williams advised defendants of the ship- 
ment, with instructions to effect insurances on the cargo to the extent of 
35,0007., which was done, accordingly, on the 13th March following, at 
premiums to the amount of 7907/., which was charged to Williams's 
account. Before the vessel arrived at Lisbon, she was captured by a 
French privateer. She was then abandoned to the underwriters, who 
paid a total loss of 35,000/. to the defendants, who placed the amount 
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to Williams's credit. The sugars were afterwards restored, and sold foi 
18,000?., which the underwriters received. A letter, dated 30th May, 
1800, was written by Whittle to the defendants on the subject of the 
bills drawn by Williams, expressing a hope that they would take care to 
protect them when at maturity, intimating to them, that they would be 
amply covered by the proceeds of the policy. In answer to this, (he 
defendants on the 23d July, 1800, advised Whittle that they had paid 
the first set of bills, adding, " We can say nothing, however, more at 
present upon the other bills, as the fate of them will depend (not being 
accepted) upon the state of Williams's account when they become due." 
The defendants wrote a second letter to Whittle, on 23d August, 1800, 
informing him, that they had paid the second set of bills, which, together 
with those before paid, amounted to 18,134/. This letter contained the 
following paragraph — " We do not know what will be the fate of the third 
set, which have not yet appeared for acceptance, but we will do all we 
can to. prevent loss to the parties." After this letter, the defendants paid 
some more of the bills, making, together with those before paid, the sum 
of 23,434/., but the remainder, amounting to 3767/., they refused to pay. 
The case further stated, that in 1802 Williams became bankrupt. By 
payments made to him before, and to his assignees since, his bankruptcy, 
the defendants had discharged themselves of all sums of money which 
they had ever received on his account. The plaintiff's intestate had 
received under Williams's commission dividends amounting to 596/. in 
respect of the bills remaining unpaid, and for the balance, this action was 
brought ; and the question was, whether the defendants were justified in 
parting with the money received by them on the policy, without paying 
the remainder of the bills. 

Chitty, for the plaintiff, cited Stevens v. Hill, 5 Esp. N. P. C. 247 , 
Grqnt v. Austin, 3 Price, 59; and Randott v. Bell, 1 M. & S. 714. 

D. JF. Jones, contra, was stopped by the Court. 

Bayley, J. The case of Randott v. Bell is very distinguishable from 
the present. In that case the holder of a bill of exchange, who held it 
in trust for the plaintiff, having sued the drawer, and pending that suit 
become bankrupt, his assignees brought an action against the drawer in 
his name, and the sheriff having suffered an escape in that action, the 
assignees recovered against him, in an action for the escape, damages to 
the amount of the bill. The question then arose, whether those damages 
enured to the benefit of the plaintiff, for whom the bankrupt was trustee, 
or for their benefit as his assignees ; and it was held, that as they were 
recovered specifically for the plaintiff, they enured to him. It has been 
attempted to assimilate this case with that, by representing the defend- 
ants as trustees for Whittle, and that character is assigned them upon 
three grounds ; first, the general nature of the transaction ; second, the 
letter from Williams to the defendants, ordering an insurance to be 
effected ; and third, the letters of the defendants in the months of July 
and August, giving advice of the payments made by them, which letters, 
it is contended, amounted to a promise by them, to hold the money on 
account of the plaintiff. Now, how is this view of the case borne out by 
the facts? Williams enters into a contract with Whittle to purchase 
goods of him, payable by bills drawn on the defendants. Davidson ac- 
companies the shipment as supercargo, with orders not to give up posses- 
sion of the goods until payment has actually been made. At that time 
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Whittle had a security upon the goods,- but did that give him a lieu upon 
the policy of insurance also ? I think clearly not. It was no part of the 
original contract that Williams should insure the goods, but he thinks 
proper to do so ; and I am not aware of any case which has decided that 
a consignee effecting a policy upon goods under such circumstances, is 
liable to appropriate the proceeds of the policy to the purposes of the 
consignor ; nor can I see any fair principle, either of law or justice, by 
which that liability could attach. Williams insured the goods for his own 
benefit, and at his own expense ; the money which he expended in the 
insurance, his creditors became liable to lose, and therefore they are en- 
titled to all the benefit that resulted from that risk. The money paid 
upon the policy was not a part of the proceeds of the goods ; it was a 
substitute for those proceeds as respected him, but certainly was not 
liable to any other claims in the same way that the proceeds themselves 
would have been. Then what are the terms of the letter ordering the 
defendants to effect the insurance? There is not one word in it .which 
can properly be construed as an order, binding them to apply the proceeds 
of the policy to the payment of the bills, nor can I imagine any motive 
the writer could have for intending so to bind them. It is a private letter, 
written for private purposes to his own confidential agents^and the proba- 
ble object of making the insurance was to place in the hands of those 
agents some security for the advances they might make in honor of his 
bills. The letter, therefore, was merely an intimation to the defendants, 
that they would incur no danger by accepting the bills of Williams, and 
it contained no allusion to Whittle, and no order for any specific appro- 
priation of the policy. It must be remembered, that the bills were all 
drawn payable at a certain period after sight ; it was therefore necessary 
that they should be presented for acceptance immediately upon their 
arrival, in order that the period of their maturity might begin to run ; and 
therefore the order to make an insurance upon the goods was merely a 
method of showing the defendants what security they would have to 
cover their advances, and was certainly no authority to them to hold the 
policy for the benefit of Whittle. But then, thirdly, it is contended, that 
the letters of July and August amount to a promise to accept, or at least 
to an agreement to appropriate the policy, and the money that should be 
received upon it, to the benefit of the plaintiff. I cannot concur in the 
argument, that the language of those letters amounts either to an imme- 
diate acceptance, or to a promise to accept hereafter, not does it in my 
judgment constitute an undertaking to appropriate the proceeds of the 
policy to the payment of Whittle's bills. Williams might have insisted 
on having those proceeds applied to his own use in any manner he might 
choose to direct. I am therefore of opinion, that these letters afford no 
engagement on the part of the defendants to hold these proceeds for the 
benefit of Whittle, and consequently that the plaintiff has no claim upon 
them with reference to those proceeds. 

Holrotd, J. I am of the same opinion. First, as to the nature of 
the transaction ; — Williams purchases certain goods of Whittle ; they are 
shipped under the superintendence of Davidson, who is empowered U 
retain the possession until he receives valid security for their value. The 
cargo is shipped on the account and at the risk of Williams, and whatever 
loss might be the result, was ultimately to fall on him. He was liable 
for the value of the goods, and he directs the defendants to insure them at 
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his own expense and for his own security merely. The money arising from 
the policy, therefore, stood in a very different situation from that which 
might have arisen from the sale of the goods, and belonged entirely and 
exclusively to Williams, unless he appropriated it to some other use. He 
does appropriate it to the use of the defendants, and gives them a lien upon 
it, provided they accept the bills. Williams, therefore, might at any mo- 
ment have demanded the proceeds of the policy as his own money in their 
hands, and indeed if he could not, he would stand in a situation of great 
hardship, because he was himself liable upon the bills in the first instance, 
if they did not accept them ; and therefore he might have lost the amount 
of the policy on the one hand, and the amount of the bills on the other. 
His creditors, therefore, ran a heavy risk, and they were certainly entitled 
to the insurance money as an indemnity. The correspondence does not 
seem to me to vary the case ; I can see nothing like an acceptance, or a 
promise to appropriate the policy to the satisfaction of the bills. 

Best, J. If the plaintiff be entitled to any relief at all,- he must seek 
it in a court of equity ; in a court of law, however, this is a very clear case. 
Here is a sale of goods ; and the seller can have no claim upon them after 
he has once parted with them, unless there is an express contract to that 
effect. Is there such a contract here ? Is there any undertaking either to 
accept the bills, or to appropriate the insurance money to them ? I am of 
opinion there is not. Can the indorsement upon the bill of lading operate 
as such a contract ? Certainly not ; for the defendants were no parties to 
it when it was made ; they never afterwards assented to it, and the indorse- 
ment itself referred solely to the proceeds, and had no relation whatever 
to the policy. Whittle, indeed, might have stipulated that the cargo should 
be insured, and that the policy should stand as a security for the payment 
of his claim ; but he made no such stipulation, and was no party to the in- 
surance itself. Then there is clearly no implied contract that the policy 
should stand as a security to Whittle. The defendants had no right to 
retain the policy as against Williams ; it was effected by his direction, at 
his expense, and for his benefit ; and who but himself had any claim to it. 
or any power over it ? Suppose the cargo had come safe to hand, and 
had sold for only 18,000/. ; would Williams have been liable to make up 
the deficiency ? And if not, under those circumstances, why should he 
be so liable when the cargo was captured on its way ? As to the supposed 
acceptance by the defendants, I am of opinion, not only that their letters 
do not amount to an acceptance, but that they express quite a different 
meaning. They in fact contain a refusal to accept ; and as to any under- 
taking to hold the policy for the benefit of Whittle, there is no part of the 
letters that can be construed in that view ; indeed it was an act which they 
had no authority to do without the approbation and consent of Williams. 

Judgment for the defendants. 



PRIDDY and Another v. HENBREY. — p. 165. 

Debt lies by the drawer against the acceptor of a bill of exchange, expressed to be for 

value received in goods. 

Debt by the drawers against the acceptor of a bill of exchange for 
40/., " for value received in goods," dated Croydon. 27th March, 1822, 
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payable to the plaintiffs, or their order, at the Bull Inn, Leadenhall Street, 
London, two months after date. Second count averred a general accept- 
ance. There were other counts for goods sold and delivered. Demurrer 
to the first and second counts on the bill, and joinder therein. The ques- 
tion was, whether debt would lie by the drawer against the acceptor of a 
bill of exchange, under the circumstances of this case. 

This case was argued before Bayley, J., and Holroyd, J., in Easter 
term, by Crowder, in support of the demurrer, and by Chitty, contra. 

The Court took time to consider the case, and judgment was now 
given by 

Batlet, J. This is an action of debt by the drawer against the ac- 
ceptor of a bill of exchange ; and the question is, whether, under the par- 
ticular circumstances of the case, that form of action can be maintained. 
Whether debt will lie in all cases by the drawer against the acceptor, is 
not the question, but whether it will lie under the particular circumstances 
of this case. The bill was payable to the plaintiffs, as the drawers, to 
their own order ; and it imports to be " for value received in goods." The 
words " value received" must, according to Highmore v. Primrose, 5 M. 
& S. 65, be understood to mean " value received by the acceptor of the 
drawer." The acceptance here, therefore, is an admission by the defend- 
ant, not that he may hereafter receive, but that he has already received 
value in goods, and upon such an acceptance, we are of opinion that debt 
may be maintained. This case was extremely well argued by Mr. Crotc- 
der, and he referred us to several authorities, in which it was held, that 
debt would not lie against the acceptor of a bill ; but in none of those cases 
does the action appear to have been brought by the drawer upon a bill 
payable to his own order, and importing for value previously received. 
The reasons upon which those decisions are founded, invariably refer to 
the case where the drawer sues upon a bill not so framed. There are 
several authorities upon bills of exchange and promissory notes, in which 
the principle has been admitted without further consideration. The 
Anonymous case in Hardres, p. 485, was an action by the payee against 
the acceptor of a bill of exchange drawn by a third person. The objec- 
tion was, that there was no privity between the plaintiff and the defend- 
ant. Precedents were ordered to be searched, and it was shown that by 
the opinion of Hale, C. B., debt lay not. Afterwards the Court delivered 
their opinions, that an action of debt would not lie on a bill of exchange 
against the acceptor, but that a special action on the case must be brought 
against him, for the acceptance did not create a duty no more than a 
promise made by a stranger to pay, &c, if the creditor would forbear his 
debt. Now, between the parties in the present case, privity does exist. 
This is not a collateral engagement for the debt of a third person, hut 
for the proper debt of the defendant, which he alone owed at the time 
of the acceptance, and for which, from thence hitherto, he hath been and 
still is debtor. The decision, therefore, in Hardres concludes nothing 
against the plaintiff here ; on the contrary, the ground of the decision 
there makes rather for than against him. Brown v. London, 1 Freem. 
H, (S. C. 1 Mod. 285, S. C. 1 Vent. 152, and 1 Lev. 29S,) was an 
action of indebitatus assumpsit, and in all its circumstances very much 
like the case in Hardres, which is in Mod. called Milton's case. There 
Twisden, J., at first thought the action maintainable. That ease was four 
times before the Court, and was decided by some of the jjudges who 
vol. xvi. 21 
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joined in the decision in Hardres, one of whom was Hale, then chief 
justice, and iheir opinions were entirely founded on that case, which was 
decided about two years before. Therefore Brown v. London goes no 
farther than the former decisions. I mention that it was four times before 
the Court, to show that notwithstanding the case in Hardres, the Court 
considered it <* matter of considerable doubt, and there was great different 
of opinion. Hodges v. Steward, Skinner, 346, was an action on thec^se 
upon a bill of exctvwpe, but the bill being payable to J. S. or bearer, sn<* 
not to J. S. or order, tne question was, whether such an action could be 
maintained by the indorsee. This case was not cited at the bar for the 
decision, but for certain dfcte. there mentioned, of Holt, C. J., whilst he sat 
in London to try causes. Therefore that case goes no farther than former 
decisions already mentioned. Skinner, in his report of that case, states, 
that " it was oftentimes said, th.it an indebitatus assumpsit does not lie 
upon a bill of exchange, as it har* b«*en ruied in divers cases," probably 
referring to the cases I have already mentioned, " but against a drawer for 
value received, then it would lie ; but *h5* is for the apparent considera 
tion." Now, the first of these decisions carries the case no farther than 
Brown v. London. That in Skinner is in frvo* ot the plaintiff*, for it is to 
the effect, that where the bill imports that it is far vplue received, indebita 
tus assumpsit may lie upon it. What Gilbert, C. P., «ays, in his Treatise 
on the action of debt, at the end of his Collection of Ctaes in Law and 
Equity, 364, is founded on the case in Hardres and Broicn v. London, and 
applies only to the case where the payee, who brings his action, is a differ- 
ent person from the drawer, in which case he says the drawer still con 
tinues liable. In Webb v. Geddes, 1 Taunt. 540, which was an action of 
debt against the acceptor, the drawer and payee were probably the sanw 
person, but the only question was, whether bail in error was requisite 
There were counts for goods sold and delivered, money lent, money paid 
money had and received ; and Lawrence, X., asks, " What count is there 
in this declaration, upon which, properly speaking, debt will lie ? In Har- 
dres, 685, Lord Hale, C. B., determined that debt would not lie against 
the acceptor of a bill of exchange ; and Lord Eldon in this Court recog- 
nized the same doctrine ; and it was determined in Tryer v. Bridgeman, 
that if there be one count for which bail in error is unnecessary, it is not 
necessary for any." That learried judge, therefore, considers debt an im- 
proper form of action against the acceptor of a bill of exchange, within 
the authority of the cases cited. But Chambre, J., (who was a very able 
pleader, and no friend to innovations, and ever ready to express his opinion 
when he saw any attempted,) being present, was silent upon the point, and 
instead of saying any thing against the plaintiff, said he extremely regret- 
ted being bound to conform to the rule which dispensed with bail in error, 
the cases being so. If that decision had been reversed, it would have 
been an authority for the defendant, but remaining undisturbed, it is 
directly in point for the plaintiff. These were all the cases cited for the de- 
fendant on the argument, and in no one of them is the principle to be found, 
that upon a bill payable to the drawer or his order, and importing to be 
for value previously received by the drawee, debt will not lie against the 
acceptor. On the other side we were referred to Rumball v. Ball, 10 
Mod. 3d, and 1 Mod. Ent. 812, pi. 13, in which it is said that debt will 
lie against the maker of a note, but not against the indorser ; and that 
question was fully considered in Bishop v. Young, 2 Bos. &, Pul. 78. 
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That was an action of debt by the payee against the maker of a promis- 
sory note expressed to be for value received in goods. The Court took 
time to consider the case ; and it is obvious from the elaborate judgment 
given by Lord Eldon, that much attention was bestowed on the subject. 
His lordship said, the consideration was apparent upon the face of the 
note, and that it was an action of debt brought by the payee of the note, 
against the person who made and signed it, and not by the indorsee against 
(he maker, or the indorser. It was insisted for the defendant, that under 
the circumstances, the action of debt would not lie, and several cases were 
ck.»d in support of that proposition. The case particularly relied upon 
wls Welch v. Craig, reported in 1 Stra. 680, and in 8 Mod. 373. He 
observed, that the report in Strange would render the application of the 
principle too general, if they were to hold as clear law, that without any 
exception, an indebitatus assumpsit would not lie on a foreign bill, inland 
bill, or promissory note. Notwithstanding, therefore, the general rule 
there laid down, there might be cases in which, upon inland bills or prom- 
issory notes, an action of debt or indebitatus assumpsit might be maintain- 
able. He notices that in the argument in that case, the reason given why 
a general indebitatus assumpsit would not lie on a promissory note, was, 
for want of a consideration. " But it is observable," he says, " on the two 
reports in Strange and Modern, taken together, that the reason for holding 
that debt would not lie, was founded on the analogy of promissory notes 
to inland and foreign bills of exchange. If therefore it be true, that an 
action of debt, brought by the payee of an inland or foreign bill of ex- 
change, against the drawer of such bill, will lie, it will remain to be con- 
sidered whether the analogy will not require us to hold in the case of a 
promissory note, having an apparent consideration, that an action of debt 
will lie if brought by the payee of such note against the maker. The 
case in Hardres seems to open the principles on which this case must be 
decided. The effect of that case, and of Pearson v. Garret, Skin. 398, 
are very accurately expressed in Com. Dig. tit. Debt, (B.) Lord C. B. 
Corayns, after having said that debt lies upon every express contract to 
pa; a sum certain, tit. Debt, (A. 8,) and also, that it lies, though there be 
only an implied contract, tit. Debt, (A. 9,) thus states the principles of 
these cases : — "So debt does not lie upon a bill of exchange against the 
acceptor ; for the acceptance binds him by the custom of merchants, but 
does not raise a duty. R. Hard. 485. So it does not lie upon a note to 
pay without consideration ; though alleged that it binds by custom. R. 
Skinn. 398." After stating the reason why it was decided in Milton's 
case, that debt would not lie against the acceptor of a bill, the reason he 
says there is this — " that the acceptor's situation is analogous to that of a 
person who takes upon himself an obligation to pay that which is not his 
debt, but the debt of another, and therefore, looking at the effect of a bill 
of exchange, it was very reasonable to hold that the acceptor would not be 
generally liable in debt, for he is only liable for his own debt, but not that 
of another. " Agreeable to this," he says, " is Hard's case, Salk. 22, 
where it is said, that indebitatus assumpsit will not lie against the acceptor 
of a bill of exchange, for his acceptance is but a collateral engagement, 
hut that it will lie against the drawer, for he really is a debtor by the 
receipt of the money. He refers also to Hodges v. Steward, Skin. 346, 
where it was allowed by the Court, that debt will lie against the drawer 
•>f a bill of exchange for value received, and the reason given is, " but this 
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is for the apparent consideration. 9 ' After noticing RumbaU v. Ball, 10 
Mod. 38, he says, " Indeed, if it be true that an action of debt will lie 
against the drawer of a bill of exchange in favor of the payee, it seems 
to me to be the necessary effect of the statute of Anne, which put notes 
on the same footing with bills of exchange, that debt may be maintained 
by the payee of a promissory note against the maker." His lordship con- 
cludes, therefore, that in that particular case, debt might be maintained, 
but he guards against any inference that the action would lie by the payee 
against the maker, where the note does not express consideration upon 
the face of it. What is the principle decided by that case ? It is this — 
that where there is a privity, independently of any security, as between 
the parties, and the debtor undertakes, not for another's debt, but for his 
own, — not to a stranger, but to a person to whom he owes the debt, — and 
he enters into a contract to pay, an action of debt lies. Look to the 
analogy between the maker and payee of a note, and the drawer and 
acceptor of a bill of exchange. As between drawer and acceptor of a 
bill, the principle of that decision is precisely analogous to the case under 
consideration. The only difference is, that in the one case the party 
appears to act of his own accord by giving the note ; in the other he acts 
upon request. If he gives a note, he gives an express promise to pay it, 
whether the instrument requires him to do so or not ; whereas, if he is 
the acceptor of a bill, he promises because he is requested ; but the prom- 
ise in each case is in substance the same. Apply the principle of BUkop 
v. Young to this case. There is a privity between the plaintiff and de- 
fendant, independently of the bill. The defendant engages not for the 
debt of a third person, but for his own. He enters into that security to 
a person to whom he owes money, and the substance of his engagement 
is to pay that debt. There is one case, therefore, expressly in favor of 
the plaintiff. The case of Webb v. Geddes is also to the same effect. In 
the case of Rudder v. Price, 1 H. Bl. 547, and in Barry v. Robinson, I 
New Rep. 293, though the circumstances in each were nearly the same, 
the objection was not taken ; but these decisions, as far as they go, are 
conformable to those I have mentioned. The case of Stratton v. HM, 
3 Price, 253, confirms the same doctrine, and extends it to bills of ex- 
change. That was debt upon a bill of exchange by the indorsee against 
the drawer, and the plaintiff having recovered a verdict, a motion was 
made in arrest of judgment, on the ground that debt would not lie, and 
on cause being shown, the Court held that it would. The only ground 
on which that decision could possibly have proceeded was, that between 
the immediate indorser and his indorsee there was privity. The indorse- 
ment implied that the indorser was debtor pro tanto to the indorsee, and 
that it was a contract by the indorser, that that debt should be duly paid. 
The argument arising from that case (and it is an argument a fortiori) is 
applicable to this, and that is a less favorable case than the present, be- 
cause here is an immediate privity, independently of the bill, between the 
plaintiff and the defendant. The defendant is the immediate debtor to 
the plaintiff, and contracts to pay the debt. Under these circumstances, 
we think the action of debt is maintainable. Had there been a want of 
immediate privity between the parties, or had the bill omitted to state 
consideration, the case might be different ; but as there is privity and con- 
sideration stated, we think judgment should be for the plaintiff. 

Judgment for the plaintiff. 
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The KING v. LAWRENCE KENWORTHY. -p. 173. 

Where a prisoner was convicted of perjury in an inferior jurisdiction, and the sentence 
of transportation was entered on the record, as follows : " Wherefore all and singular 
the said premises being seen by the said justices here, and fully understood, it is 
therefore ordered that he, the said L» K., be transported to the coast of New South 
Wales, or some one or other of the islands adjacent, for and during the term of seven 
years." &c. : Held, on error brought, that this was no judgment at all, and this Court 
awarded a procedendo to the court below, commanding them to pronounce the prope* 
judgment ; but in the mean time allowed the prisoner to be bailed. 



BRISTOW and Others v. BINNS. — p. 184. 

An award against trustees and guardians of an infant, tenant for life of the realty, who 
died before the award was made, is not binding. 



DOE, d. HIGGINBOTHAM, v. HOBSON. — p. 186. 

A deed of conveyance, which omits truly to set out the whole consideration directly or 
indirectly paid, or agreed to be paid for the estate conveyed, is not void by 48 Geo. 3, 
c 149, 8. 22 ; therefore in ejectment for a forfeiture, where a lease was supposed to 
have omitted part of the consideration : Held, that this was no answer to the action. 



ENGLAND v. LEWIS. — p. 189. 

Where a defendant was arrested in the Mayor's Court of Hereford, and by the practice 
of that court, a plaintiff is not bound to deliver a declaration without a rule to show 
cause for that purpose, and the defendant, without conforming to the practice, super- 
seded the action for want of a declaration, and was again arrested in London for the 
same cause of action, the Court discharged him on filing common bail. 



JAMES v. CATHERWOOD. — p. 190. 

The courts of this country will take no notice of the revenue laws of foreign states. 
Therefore where assumpsit was brought for money lent in France, and unstamped 
receipts were produced in proof of the loan, evidence to show that, by the law of 
France, such receipts required stamps to render them valid, was rejected. 

Assumpsit for money lent. Plea, first, non assumpsit, and second, the 
statute of limitations. At the trial before Abbott, C. J., at the second 
Middlesex sittings, in Easter term, it appeared that the money in question 
w as lent by the plaintiff to defendant in Prance, in the year 1814, where 
both parties then resided. To prove the loan, receipts for the money, 
dated in the year 1817, and signed by the defendant, but not stamped, 
w *re tendered in evidence. The defendant's counsel objected to those 
receipts as inadmissible, and offered to show, that by the law of France, 
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such receipts required a stamp ; but the learned judge being of opinion 
that they were admissible here, as acknowledgments of the debt, without 
any stamp, rejected that evidence, and the plaintiff had a verdict. 

Chitty now moved for a new trial, on the ground that the defendant 
should have been allowed to produce evidence of the law of France, to 
show that in that country such receipts were not legal without a stamp, 
and contended, that as every contract must be entered into in conformity 
with the lex loci, it was competent to the defendant to show that this con- 
tract had not so been entered into. [Best, J. Can we take notice of the 
revenue laws of France? Abbott, C. J. That is the question. In the 
time of Lord Hardwicke, it became a maxim, that the courts of this 
country will not take notice of the revenue laws of a foreign state. There 
is no reciprocity between nations in this respect. Foreign states do not 
take any notice of our stamp laws, and why should we be so courteous 
to them, when they do not give effect to ours ?] 

Abbott, C. J. This point is too plain for argument. It has been set- 
tled, or, at least, considered as settled, ever since the time of Lord Hard- 
wicke, that in a British court we cannot take notice of the revenue laws 
of a foreign state. It would be productive of prodigious inconvenience, 
if in every case in which an instrument was executed in a foreign country, 
we were to receive in evidence, what the law of that country was, in order 
to ascertain whether the instrument was or was not valid. Nothing must 
be taken by the motion. 

Holhoyd, J., (a) and Best, J., concurred. Ru , e ^^ (J) 



(a) Itayiey, J., was absent 
{b) Via 



Vide Holman v. Johnson, Cowp. 343, where Lord Mansfield, C. J., says, u No 
country takes notice of the revenue laws of another." Jilvts v. Johnson, 7 T R. 243, 
which was an action upon a promissory note made in Jamaica, where Lord Xci7 r 5i 
says, " I think we must resort to the laws of the country in which the note was m»ao: 
and unless it be good there, it is not obligatory in a court of law here." CUgg v. Levi 
3 Campb. 16U inglu v. Ushtrwood, 1 East 515. Bothlingk v. Aigfo, 3 East, 381. 
Rex v. Picton, 30 Howel's State Trials, 514, et seq. Locon v. Higgins, DowL & Ry's. 
1 N. P. C. 38, and Brown v. Graery, Id. 41. 



SHONE and Another, Assignees of J. T. EGLING, a Bankrupt, v. 
LUCAS and Another. — p. 218. 

Insolvency, within the meaning of the bankrupt laws, ooes not mean an inability to pay 
twenty shillings in the pound, when the affairs of a bankrupt shall be ultimately 
wound up ; but a trader is in insolvent circumstances when he is not in a condition 
to pay his debts in the usual and rrdinary course of trade and business. 



CAME v. WATTS. — p. 224. 

An order of Nisi Prius, referring an action of debt on a money bond, (where the issue 
was payment by a co-obligor,) and all matters in difference to arbitration, does not 
require the arbitrator to direct for what sum the verdict shall be entered ; and the 
Court refused to set aside an award directing the verdict to be entered generally for 
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the plaintiff on a suggestion that the arbitrator ought to have directed for what sum 
judgment and execution should have been taken out, without proof that there were 
other matters in difference between the parties. 



DOE, d. THWAITES, v. ROE. — p. 226. 

If there is reasonable and probable cause for coming to the Court against an attorney, 
although it shall turn out that there is no actual foundation for imputing misconduct 
to him, the Court will not give him his costs of the application. 



DOE, d. Marquis of ANGLESEY, v. BROWft.— p. 230. 

After a rule granted under 1 Geo. 4, c. 87, in a cause entitled «* Dot, &c, v. /toe," to 
which the tenant in possession appeared, judgment was entered up, and execution 
taken out against the tenant by name : Held, no irregularity. 



The KING v. ISRAEL. — p. 234. 

Indictment for perjury assigned on evidence given in the Palace Court, described the 
court as "the Court of the King's Palace at Westminster," and it appearing from the 
record of the trial below, that it was called "the Court of the King's Palace of West- 
minster : " Held, no variance. The same indictment averred, that the cause in which 
the alleged perjury was committed, " came on to be tried and was then and there duly 
tried by a jury of the county ; " and the record of the trial stated, that the jury came 
of the neighborhood of Westminster: Held, that as the cause was in fact so tried, 
and no county being mentioned in the record, it was no objection. 



CATTARNS v. PLAYER and WIFE. — p. 247. 

Husband and wife being* arrested, the latter is discharged out of custody on filing com- 
mon bail, and plaintiff declares against husband alone : Held, irregular. 



DYMOCK v. STEVENS.— p. 248. 

General demurrer to part of a declaration, and plea of the general issue to the rest, must 
be delivered to plaintiff's attorney, and not filed with the clerk of the papers ; other- 
wise a nullity. 



CLARKE v. JOHNSON. — p. 254. 

A. latitat is sued out against A., and served upon B., who files common bail as being sued 
in the name of A., and a declaration is delivered to him, which is returned to plaintiff's 
attorney. An alias and a pluries are then severally sued out against A., and he h 
served with the latter: Held, that the pluries was regularly sued out, though the 
original writ was served upon B., and a declaration delivered to the latter. 
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In the Matter of THOMAS CLARK, JOHN SLEE ISAACSON and 
JOHN BENJAMIN BROOKES p. 260. 

The Court struck two attorneys off the roll for knowingly permitting an unqualified 
person to practise as an attorney in their names, for nis own profit, contrary to 22 
Geo. 2, c. 46, and sentenced the unqualified person to be imprisoned for three months 
in the prison of the Court The latter, being previously a prisoner for debt, wis 
ordered by the Court to be brought up without a day-rule, on a suggestion that he 
was unable to pay the expense of the day-rule. 



MORRIS v. JONES. — p. 263. 

Where the grantor of an annuity assigned a policy of insurance on his own life to the 
grantee, whereby the latter was enabled to insure the life of the former, at a less 
premium than he otherwise might have done : Held, that such assignment was no put 
of the consideration, and need not have been set out in the memorial, under 53 Geo. 
3, c. 141, s. 2, the other requisites of that statute having been complied with. 



MILLER v. CALDWELL. — p. 267. 

In assumpsit for seaman's wages, to which the statute of limitations was pleaded, it was 
proved that the defendant, being applied to for payment, after the lapse of six yean, 
said, u I will see my attorney, and tell him to do what is right." Semble, this was 
not a sufficient acknowledgment to take the case out of the statute. 

Assumpsit for a seaman's wages. Pleas, non assumpsit, and the statute 
of limitations. At the trial before Abbott, C. J., at the London adjourned 
sittings after last Michaelmas term, it appeared that the defendant was 
one of the owners of the ship New Liverpool, which, in October, 1811, 
was preparing for a voyage from Quebec to Newfoundland and back. 
The plaintiff was hired by the captain on the 12th of that month, as a 
seaman for that voyage, and sailed in the New Liverpool, pursuant to his 
agreement, until the 9th August, 1812, when she was captured by an 
American privateer. The plaintiff arrived at Quebec in July, 1813, when 
he demanded his wages of the owners, who refused to pay them, on the 
ground that the voyage had not been completed. In March, 1817, the 
defendant paid the mate of the vessel the whole of his wages ; on that 
occasion the mate told him that the plaintiff's wages were unpaid, which 
the defendant did not deny. In April, 1822, the mate called with the 
plaintiff upon the defendant, then being in London, to demand his wages. 
The defendant then asked the mate if he thought the plaintiff had had 
•any money of the captain. The mate replied, that he had only received 
a month's advance. The defendant then said, " I will see my attorney, 
and tell him to do what is right." The plaintiff's demand, however, not 
being paid, the present action was brought ; and the defendant's expres- 
sions last mentioned were relied upon as evidence of an acknowledgment, 
sufficient to take the case out of the statute of limitations. The learned 
judge directed the jury to find for the plaintiff, with liberty to the defend 
ant to move for a new trial, if the Court should be of opinion that the 
rage was not within the statute 
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Gurney, in Hilary term last, obtained a rule nisi, accordingly. 

Rotch and Talfourd now showed cause, and cited Heyling v. Hastings, 
I Salk. 29 ; Bryan v. Horseman, 4 East, 599 ; Trueman v. Fenton, Cowp. 
544 ; Lloyd v. Maund, 2 T. R. 762 ; Bicknell v. Keppell, 1 New R. 20. 

Gurney and Kaye, contra, cited Hillings v. Shaw, 7 Taunt. 712, and 
Beale v. Nind, 4 B. & A. 568. 

Per Curiam. The present case does not range itself within any of 
those which have been cited in argument. Sufficient latitude has already 
been taken by the courts, in construing equivocal language into an express 
acknowledgment of a debt, or a positive promise to pay it. We ought 
not to extend that sort of construction farther, which we certainly must 
do, if we were to hold that the defendant's words in this case were suffi- 
cient to raise a new assumpsit. The rule for a new trial therefore must 
be made absolute, (a) 

Rule absolute, on payment of costs. 

(a) Vide AOdns v. Tndgctd, ante, p. 200. 



DALLY v. WOLFERSTON.— p. 269. 

A. and B. having dissolved partnership, an award was made between them, by whicn 
B. was directed to pay A. a sum certain, and to pay several partnership debts. B. 
gave a warrant of attorney for securing- the money awarded, with a stipulation in the 
defeazance, that if A. should be called upon to pay any of the partnership debts, he 
should be at liberty to enter up judgment B. became bankrupt, and A. proved his 
private debt under the commission, and received a dividend thereon. A. was after- 
wards sued for a partnership debt, and entered into an arrangement with the creditor 
to pay it by instalments, and then entered up judgment, and took out execution on 
the warrant of attorney, before B. had obtained his certificate : Held, that A. was not 
deprived of his remedy by 49 Geo. 3, c. 121, s. 8 & 14. 



FITZMAURICE v. WAUGH. — p. 273. 

Tutors dative appointed by a Scotch court, as guardians of an infant, executed for and 
on his behalf, and in his name, a tack or agreement for a lease, whereby a salmon 
fishery was demised for years to a tenant, at a certain rent, covenanted to be paid to 
the tutors dative, the infant, or to any other person or persons duly authorized to 
receive the same for behoof of the infant, his heirs or assigns : Held, that the infant 
might maintain debt in his own name for arrears of rent, though he was not an 
executing party to the agreement, nor proved to be of full age at the time of action 
brought. 

Debt on a Scotch tack, or agreement for a lease, to recover the amount 
of one year's rent of a salmon fishery in Scotland, thereby demised to 
the defendant. The tack in this case was precisely in the same terms as 
that in Carnegie v. Wavgh, 2 Dowl. and Ry. 277, except that there the 
rent was reserved, payable " to the said G. F. Carnegie, (the plaintiff,) or 
to any person or peisons duly authorized by him to receive the same, 
whereas here it was made payable " to the said James Scott and James 
Mitchell Nicholson, as tutors dative for the said James Scott Fitzmaurice, 
(the plaintiff,) or to any other persor or persons dulv authorized to 
, vol. xvi. 22 
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receive the same for behoof of the said J. S. Fitzmaurice, his heirs or 
assigns." The defendant pleaded the general issue. At the trial before 
Abbott, C. J., at the London adjourned sittings after last Michaelmas 
term, the plaintiff's case was confined to evidence of the execution of 
the tack by the parties, and of the arrear of rent ; no proof was given 
that the plaintiff was a minor at the time when the action was brought. 
It was objected on the part of the defendant, that the action could not 
be supported, on two grounds, first, that as there was no evidence that 
the plaintiff was of full age, it must be presumed that he was still a 
minor, and therefore incapable of suing; and, second, that as the agree- 
ment was made by his guardians during his minority, and the rent was 
reserved payable personally to them, he was no party to the contract, and 
had no interest in it, so as to entitle him to sue upon it. The learned 
judge, however, was of opinion, that as the defendant had not shown the 
plaintiff to be a minor at the time when the action was brought, it must 
be presumed that he was then of full age, and capable of suing; and 
that although he was not directly a party to the contract, still as it was 
made in his name, and for his benefit, and as the rent was payable to his 
guardians also in his name, and for his behoof, he was so far a party to 
the contract, and possessed of a legal interest under it, as to qualify him 
to maintain an action upon it. The jury were therefore directed to find 
a verdict for the plaintiff, with liberty to the defendant to move to enter a 
nonsuit. 

Chitty, in Hilary term last, moved accordingly, and obtained a rule 
nisi on both points ; and 

Marryatt and H. I. Stephen now showed cause, and cited GUby v. 
Copley, 3 Lev. 138 ; Piggott v. Thompson, 3 Bos. & Pul. 147 ; BeU v. 
Chaplin, Hardr. 321 ; and Bowen v. Morris, 2 Taunt. 374. 

Chitty and J. L. Adolphus, contra, relied upon Evans v. Cramlingion, 
1 Vent. 211 ; Qffky v. Warde, 1 Lev. 235, and 2 Inst. 673. 

The Court, in concurrence with the direction of the lord chief jus- 
tice at the trial, ruled, first, that it was incumbent on the defendant to 
show that the plaintiff was a minor at the time of action brought ; and, 
second, that the agreement having been made for the benefit of the plain- 
tiff, and in his name, by the tutors dative, as his agents, it was competent 
to him to sue in his own name upon the contract, and therefore 

Discharged the rule 



The KING v. The MAYOR OF LIVERPOOL, in the Matter of 

PRICE. — p. 275. 

rho 50 6. 3, c. 73, reciting 31 G. 2, c. 29, 3 G. 3, c 6\ and 13 G. 3, c 62, makes certain 
amendments in the laws then in force respecting the trade of bakers, &c.; and bv 
s. 5, all powers given by the previous statutes upon the same subject are incorporated, 
except those altered by that statute. The 31 G. 2, c. 29, ss. 36 and 37, respectively 
take away the writ of certiorari, and give an appeal to the sessions : Held, that 50 G. 
3, c. 73, a, 5, incorporates those sections, and that on a conviction under the latter 
statute, the certiorari is taken away and an appeal given. 
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The KING v. The JUSTICES of WORCESTERSHIRE. — p. 299 

Where ex-overseers of the poor delivered, to succeeding overseers, a certificated bal- 
ance sheet of the gross suras received and disbursed during the year in which the} 
were in office, without any other voucher or document : Held, that this was not a 
sufficient compliance with 17 Geo. 2, c. 38, and mandamus issued to the justices to 
hear and determine a complaint for not properly accounting pursuant to the statute. 



The KING v. WILLIAM MEADE and ROBERT BELT. — p. 301. 

Certiorari refused to remove an indictment of murder from Yorkshire, in order to a trial 
at bar, or in another county, on the ground that the prisoners (who had pleaded to the 
indictment) could not have a fair and impartial trial in the former county. 



In the Matter of BROMLEY, a Bankrupt. — p. 310. 

Where a bankrupt was, after repeated examinations, finally committed by the commis- 
sioners for not satisfactorily answering, the Court granted a mandamus conditionally 
to the commissioners to issue their warrant for a further examination, on a suggestion 
that the bankrupt was desirous of fully disclosing his estate and effects. 



The KING v. The INHABITANTS of LAMBETH. — p. 340. 

Where an appeal was entered at the Easter, and respited until the Midsummer sessions, 
and on the 24th June a copy of the order of respite was served on the respondents, 
without any notice of trial, and the respondents appeared at the following sessions in 
July : Held, that the sessions were bound to hear the appeal, though no other notice 
of trying the appeal had been given than the service of the order of respite. 



The KING v The INHABITANTS of ST. FAITH'S, NEWTON. 

— p. 348 

Where a married woman, upon the death of her husband, assumed her maiden name, 
and after the lapse of several years was married, by banns, to a second husband in 
•bat name, with the description of u widow : " Held, that in the absence of fraud, such 
marriage was legal, and that her settlement followed that of the second husband. 



The KING v. The INHABITANTS of YALDING. — p. 352. 

Where the court-leet of the manor of A. appointed a person to be street-driver of the 
borough of R., a district within the manor, extending into seven parishes, in one of 
which he afterwards became chargeable as a pauper, and it appearing, first, that it 
iras not an annual office ; second, that he took no oath of office ; and third, that he 
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had not served under the appointment for one whole year: Held, that he had not 
such a public annual office or charge as would gain him a settlement under 3W.& 
M. c. 11, s. 36. 



The KING v. JOHN MAY ALL and Others. — p. 383. 

A notice of appeal against the allowance of overseers' accounts, that the different items 
thereof (enumerating them] would be objected to, without specifying the particular 
causes or grounds of appeal pursuant to 41 Geo. 3, c 23, s. 4, is insufficient 



The KING v. The INHABITANTS of SHIPDHAM.— p. 384. 

Where the owner of a mansion-house and gardens, agreed with the pauper to take care 
of the garden, and for his so doing he was to take the issues and profits of part 
thereof, and to live in a cottage contiguous thereto, belonging to his master, and he 
was to continue in the premises for a year, unless some other person before that time 
should occupy the mansion, in which case the gardens were to be delivered up ; and 
the pauper continued in the occupation of the garden on these terras for more than a 
year, the produce being worth to him 702. per annum: Held, that the pauper being 
only a servant, and the residence not being his own, he did not come to settle within 
the meaning of 13 & 14 Car. 2, c 12. 



The KING v. F. T. ABELL, Gent. — p. 390. 

Where a modern charter of an ancient borough contained a clause expressly disquali- 
fying certain persons from voting for corporate officer, but at the same time ratified 
and confirmed the ancient usages of the borough, by which certain other and differ 
ent persons were also disqualified from voting at any nomination or election of corpo- 
rate officers, and a person was elected to a corporate office in pursuance of the words 
of the charter, but not conformably to the ancient custom : Held, that this election 
was void. 



The KING v. The INHABITANTS of TAVISTOCK p. 427. 

Where the sessions, on appeal, quashed an order of removal, on the ground of its ap- 
pearing that the pauper had not been adduced and examined before the removing 
justices, touching his settlement, and it not being stated, that the pauper had not been 
summoned before the removing justices ; this Court quashed the order of sessions, 
and directed a re-hearing of the appeal. 

Semble. It is not essential to the validity of an order of removal, that the pauper 
should be examined, but if it is possible, the justices are bound to examine him; and 
if they corruptly omit to summon him for that purpose, they are liable to an informa 
tion, or to an action at the suit of the pauper, if he is removed illegally. 
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Ex parte JOHN SMITH. — p. 461. 

A conviction on 45 Geo 3, c. 121, s. 7, for carrying and conveying foreign brandy in half- 
ankers, alleged to be " then and there liable to forfeiture, the said offence being com- 
mitted against the provisions of the acts for the prevention of smuggling," is insuffi- 
cient, in not showing the particular grounds of forfeiture. 



JERVIS v. SIDNEY, Bart p. 843. 

Declaration against the sheriff for a false return, alleged that from the day of the de- 
livery otyie writ, until and at, and after the return thereof, he was sheriff. The writ 
was returnable on the 12th, and the defendant's shrievalty expired on the 7th February : 
Held, no variance. 

This was an action against the sheriff of the county of Kent, for a 
false return to a writ of fieri facias. The declaration stated, that on the 
28th January, the writ was delivered to the defendant, who then and 
from thence until, and at and after the return of the said writ, was sheriff 
of the said county of Kent. At the trial before Qraham, B., at the last 
assizes for the county of Kent, it appeared in evidence, that the writ 
was returnable on the 12th February, and that the defendant's shrievalty 
expired on the 7th of that month, whereupon it was objected, that the 
plaintiff must be nonsuited for a variance. The learned judge overruled 
the objection, but saved the point, and the plaintiff had a verdict, subject 
to a motion for a nonsuit. 

Gurriey now moved accordingly for a rule nisi to enter a nonsuit, and 
contended, that the objection was valid, the allegation in the declaration 
having failed in proof. The defendant ceased to be sheriff when the 
cause of action arose, and therefore it was material to prove the allega- 
tion in the declaration. This was negatived by the evidence, and conse- 
quently it is ground of nonsuit. 

Per Curiam. It was quite immaterial to allege that the defendant 
was sheriff at the return of the writ. All that it was incumbent on the 
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plaintiff to do was, to prove so much of the allegation as was necessary 
to maintain the action. In matters of contract, if so much of the dec- 
laration is proved as will maintain the sort of action brought, the plaintiff 
may recover pro tanto. He cannot recover upon a different ground of 
action ; but where it is the same ground of action, and the allegation in 
the declaration goes beyond what is necessary to be proved, it does not 
affect the right to recover. In this case, all that was requisite for the 
plaintiff to show was, that what the sheriff did, was in his character of 
sheriff; and although the cause of action may have in fact arisen after 
his shrievalty had expired, yet it is perfectly clear, that a sheriff may 
make his return after he had ceased to be sheriff. He may be called 
upon to make his return within six months afterwards. The point is too 
plain for argument. 

Rule refused. 



STOREY v. BIRMINGHAM p. 488. 

The Court will not, on motion, cancel a bail-bond given by a person claiming to be an 
Irish peer, unless his peerage is clearly made out 



DOE, on the demise of WILMOT, Esq., v. PICKERING and Others. 

— p. 497. 

The exemplification of a recovery, suffered in bar of an entail, cannot be impeached by 
the recovery deed itself, although it is suggested that there have been alterations and 
erasures made in the latter, not noticed in the former. 



LISTER v. BROWN. — p. 501. 

In an action on the 11 Geo. % c. 19, against a tenant for fraudulently removing his goods to 
avoid a distress for rent, it is not necessary to show an actual participation in the act, 
if the removal takes place with his privity. 



KENNEDY v. GOUVEIA p. 503- 

The consignee and agent of a vessel chartered for a specific voyage, enters into an 
agreement with the captain, describing himself as M consignee and agent n of the above 
brig and cargo, on behalf of Mr. M M merchant, of L. ; n the agreement stating, that « it » 
witnessed, that the said parties agree " that the vessel shall go to another port, there 
discharge the remainder of her cargo, and receive a full and complete homeward 
cargo at the same freight as she would have got hid she proceeded on the voyage 
stipulated in the charter-party, and then signs the agreement in Mis own name, with- 
out describing himself as agent: Held, that he made himself personally liable for the 
freight of the homeward voyage. 

Assumpsit on a charter-party of affreightment by plaintiff, the master, 
to one Meirelles, of the ship Sir Alexander Mackenzie, on a voyage 
from Liverpool to Ceara and Aracati and back, with cargoes. The dec- 
laration set out the charter-party, and then averred, that the ship arrived 



i 



3 Dowling & Ryland, 603, 175 

at Ceara, and unloaded part of her cargo there, but that before she had 
wholly unloaded, an agreement was entered into between plaintiff and 
defendant, which was also set out, and was as follows: — "Ceara, 30th 
Nov., 1822. It is mutually agreed between Captain Kennedy, master of 
the brig Sir Alexander Mackenzie, of the one part, and Mr. Gouvcia, 
consignee and agent of the above brig and cargo, on the behalf of Mr. 
Meirelles, merchant, of Liverpool, of the other part, witnesseth, that the 
said parties agree to the following ; that is to say, the said brig shall pro- 
ceed direct to Maranham, with part of her outward cargo, and there dis- 
charge the same, instead of delivering it here, being deemed unsafe to 
the interest of the concerned, to be disposed of in Ceara, on account of 
the disordered state of affairs in general ; and on delivery of same said 
cargo at Maranham, is there to receive on board a full and complete cargo 
of cotton, for Liverpool, at the same freight as the vessel would have got 
had she proceeded on to Aracati, and there loaded a cargo, as stipulated 
in the charter-party for Liverpool. Ere we proceed farther, it is to be 
understood, that this agreement is not to be considered as a general de- 
viation from the original charter-party, but rather a continuance of the 
same, made, as above stated, on account of political motives. Mr. Gouveia 
also agrees to furnish the said brig, if possible, with a pilot to Maranham, 
and likewise to pay two thirds of the port-charges there, which is con- 
sidered by both parties sufficient compensation to the ship for such change 
of voyage. The discharging and taking in the cargo, the payments, 
demurrage, &c, at Maranham, shall remain the same as if the vessel had 
remained here or proceeded to Aracati, as specified in the charter-party ; 
both parties, therefore, clearly understanding the above agreement, sign 
their names," &c. It then averred, that in pursuance of this agreement, 
the ship went to Maranham, and there discharged the rest of her cargo, 
and received on board a full cargo of cotton for Liverpool, where she 
afterwards arrived and discharged the same, and that the freight amounted 
to 8122. Is. Id. Breach, that defendant, on request, would not pay that 
sum, or any part thereof. Plea, non assumpsit, and issue thereon. At 
the trial before Bayley, J., at the last Lancashire assizes, the plaintiff's 
case rested upon the production and proof of the charter-party and 
agreement, proof of the averments respecting the change of voyage, and 
discharge of cargo, and the testimony of Mr. Meirelles, who stated, that 
he had never authorized the defendant to vary the charter-party, and had 
therefore thrown up the contract as void ; that he chartered the vessel on 
his own account ; and that the outward cargo was on account of the 
defendant, and the homeward cargo on account of himself. In answer 
to this case, it was contended, that the defendant, having acted merely as 
the agent of Meirelles, the original charterer, was not personally liable 
upon the agreement, and therefore that the. plaintiff must be nonsuited *, 
but the learned judge, being of opinion, that, as he had acted without any 
direct authority from his principal, he was, in point of law, liable upon 
his own undertaking, directed the jury to find a verdict for the plaintiff, 
giving the defendant leave to move to enter a nonsuit. 

Littledah now moved accordingly, and renewed the objection. It is 
clear from the language of the agreement, that the defendant was acting 
as an agent, in the way which he thought most beneficial for his principal, 
under an emergency. It states, that the defendant acts " on behalf of 
Mr Meirelles," and assigns as his motive, " it being deemed unsafe to the 
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interest of the concerned," that the ship should remain at Ceara, which 
was a circumstance that would fairly give him a general and implied au- 
thority to act as he did. [Abbott, C. J. The agreement witnesseth " that 
the said parties agree," without any reference there to any third person ; 
the defendant is one of " the parties ; " then are there not two modern 
cases, Appleton v. Sinks, 5 East, 148, and BurreU v. Jones, 3 B. & A. 47, 
decisive of this ?] • Both those cases are distinguishable from this ; in the 
one the agreement was under seal, and the defendants there covenanted 
in express terms ; in the other there was a distinct personal undertaking. 
This is a mere memorandum of agreement ; the defendant only agrees, 
and that expressly on behalf of another. [Abbott, C. J. So it was in 
Appleton v. Sinks ; the defendant there covenanted " for and on the part 
and behalf of" another person ; and what distinction is there between 
the words " covenants" and " agrees" ? If a man covenants in his own 
name on behalf of another, he is liable on his covenant; and if he prom- 
ises in the same manner, he is liable upon his promise in assumpsit.] In 
Bowen v. Morris, 2 Taunt. 374, (a) twice argued in the Exchequer Chamber, 
Mansfield, C. J., said, — " This contract did not bind the defendant per- 
sonally, because he did not contract on behalf of himself personally ; he 
acted merely as an agent." That applies precisely to the present case. 
[Abbott, C. J. There defendant was the public officer of a corporation, 
and acted wholly as their servant.] Besides, there is no mutuality in this 
contract ; the plaintiff had no authority to agree to the substitution of 
another voyage; he was exceeding his power, as master, in so doing; 
Burgon v. Sharpe, 2 Campb. 529 ; and therefore the contract cannot bind 
the defendant. If the plaintiff had sued on the original charter-party, 
it would have been no defence to that action that a subsequent agreement 
not under seal had been made between the parties. [Bayley, J. I am not 
quite certain of that ; at all events it would have gone in mitigation of 
damages.] The original charter-party was abandoned on account of a 
supposed deviation in the voyage, but the agreement expressly states that 
the ship's going to Maranham " is not to be considered as a general de- 
viation from the original charter-party, but rather a continuance of the 
same." In fact it was a continuance of it ; it was entered into by the 
defendant as the agent of Meirelles, and for his benefit, and therefore the 
plaintiff's remedy is against him, and he ought not to be allowed to throw 
off his responsibility, and cast it upon the defendant. 

Abbott, C. J. The language of the agreement, the conduct of the de- 
fendant, and the cases to which I originally alluded, all combine to show 
that the defendant is liable in this action. He signs the agreement in his 
own name, and does not say that he signs for another. The language of 
the i nstrument is, " It is agreed between the parties. " Who are the parties ? 
The defendant and the plaintiff; therefore he has made himself personally 
liable, for the default of his principal on the one hand, and on his own per- 
sonal undertaking on the other. I think the case was properly ruled at 
Nisi Prius. 

Bayley, J. The arrangement expressed in the agreement was a bar- 
gain between the plaintiff and the defendant, and whether made with, 
or without the authority of Meirelles, is quite indifferent now ; the d< • 
fendant is equally liable upon the agreement as it is worded. The ev 

(a) See Macbeath v. Haldimand, 1 T. R. 172, aud Iveson v. ConmngUm, 2 Dowl & 
Ry. 307. 
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dence clearly proved that the defendant gave instructions to the plaintiff 
all the way through, and conducted himself as a principal from first to last 
Holroyd and Best, Js., concurred. 

Rule refused. 



DEN, on the demise of PETERS and WIFE, v. HOPKINSON.. 

p. 507. 

Upon a written agreement to demise from the following "Lady day," a notice to quit 
" on the 6th of April," is food, upon parol evidence that by « Lady day," the parties 
meant "old Lady day." Such evidence is admissible, where the written agreement 
ia not under seal. 



DOE, on the demise of IBBETSON and Others, v. LAND. — p. 509. 

It is not necessary to produce the original order for the discharge of an insolvent debtor, 
in order to prove the title of his assignee to maintain ejectment, as such, under the 
1 Geo. 4, c 119, s. 4. 

LITTLE WOOD v. CROWTHER. — p. 533. 

Defendant having been arrested on 27th March, on a writ returnable the 16th April, 
became bankrupt on the 3d April, and obtained his certificate on the 26th June : 
Held, that as the bankruptcy took place before the bail-bond was forfeited, the debt 
was provable under the commission, and consequently the bail were discharged. 

SIMPSON v. POGSON and WIFE. — p. 567. 

rhe creditor of an insolvent debtor, who has petitioned to be discharged under the In- 
solvent Act, obtains from his debtor whilst in prison a bill of exchange for his debt, 
and indorses it to an innocent holder for valuable consideration: Held, that though 
this might be a fraudulent preference of the creditor, the insolvent's discharge was 
no bar to an action upon the bill by the innocent indorsee. 

Assumpsit upon a bill of exchange for 63/. 8*., drawn by one Faulk- 
ner, upon and accepted by the female defendant before coverture, and 
indorsed to the plaintiff. Pleas, first, the general issue ; second, the dis- 
charge of the acceptor under the Insolvent Debtor's Act, 1 Geo. 4, c. 
H9, and that such discharge still continues in force. Replication, that 
the acceptor was not duly discharged, and issue thereon. At the trial 
before Abbott, C. J., at the London sittings after last Trinity term, the 
plaintiff had a verdict, subject to the opinion of the Court upon the fol- 
lowing case : — 

The acceptor of the bill in question, previous to her marriage with 
Mr. Pogson, being indebted to Mr. Faulkner in the sum of 66/. 8*., ac- 
cepted a bill of exchange for that amount, drawn on her by him, which 
fell due on the 19th April, 1821. and was dishonored. On the previous 
vol. xvi. 23 
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9th of March she was arrested for debt by one J. C, and taken to prison. 
On the 28th of the same month she petitioned for relief under the In- 
solvent Act, and her petition was ordered to be heard on the 17th Ma; 
following. In her schedule she inserted Mr. Faulkner's debt. On the 
5th May, while in prison, she gave Mr. Faulkner, in lieu of the first bill. 
the bill upon which this action is brought, and which he paid to the 
plaintiff for a valuable consideration. The second bill was not given in 
consequence of any threat used by Faulkner. He had three interview? 
with the acceptor in prison ; at the first, no mention was made of renew- 
ing the bill ; at the second, he requested her to give him a new bill, 
which she then declined, saying, she would consult her mother ; at the 
third, the new bill was given. On the 31st of May she was taken before 
the commissioners, who, after hearing her petition, ordered her to be 
discharged from the debts specified in her schedule. The plaintiff is a 
bona fide holder of the bill on which he sues, and had no notice of any 
of the circumstances above mentioned. 

Curwood, for the plaintiff, was stopped by the Court, who called upon 

Abraham, contra, who cited Jackson v. Davison, 4 B. & A. 691. 

Abbott, C. J., .was of opinion, that as the plaintiff was an immediate 
indorsee for valuable consideration, the action was maintainable. 

Baylet, J. There is one distinction between Jackson v. Davison and 
the present case, which entirely defeats the argument raised for the de- 
fendant, and enables us to hold this action maintainable, without in any 
degree breaking in upon the law as laid down in that case. Here the 
right and interest of a third person has intervened, and he is found by 
the case to be an innocent and bona fide indorsee ; in the former case 
the action was brought by the creditor himself, to whom the fraudulent 
preference had been given, and the reasoning of the Court in their judg- 
ment on that occasion had particular reference to that fact. However 
improper the circumstances might be under which this bill was obtained 
from the insolvent, still, as the plaintiff had no knowledge of them, and 
is an innocent holder for a valuable consideration, he ought not to be de- 
prived of the ordinary remedy which the law allows him to recover the 
money which he has advanced upon the bill. I am therefore of opinion 
that the judgment of the Court must be for the plaintiff. 

Holroyd, J., and Best, J., concurred. 

Postea to the plaintiff, (a) 

(a) Vide Bayley on Bills, p. 410, and the cases there cited ; Lucas v. WinUm, 2 
Camp. 443; Chitty on Bills, p. 624. 



The KING v. HENRY MARY. — p. 570. 

Where a writ de contumace capiendo, issued under 53 Geo. 3, c. 127, signified, "that 
the defendant was pronounced guilty of a contempt of the law and jurisdiction eccle- 
siastical, in not having obeyed a decree made upon him to perform the usual penance 
in the parish church of St M., in a certain cause of defamation ;" and it appeared 
that at the time sentence was pronounced, a schedule of penance was made out, but 
which by the practice of the Ecclesiastical Court could not be delivered to the de- 
fendant until he had paid costs of suit : Held, that he ought to have had the decree 
exhibited to him in its more perfect form, before he could be in contempt, especially 
as nothing was said in the significavit about costs. 
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Ex parte GEORGE RANSLEY. — p. 572. 

A conviction under 11 G. 1, c. 30, 8. 16, for knowingly harboring and concealing 
(smuggled spirits, cannot be supported by evidence of finding the smuggled spirits 
concealed in the house of the party convicted, unless be was present at the time of 
finding, or some other direct proof be given of a guilty knowledge. 



ARCHER v. PRITCHARI*. — p. 596. 

A rule to appoint auditors in an action of account, is absolute in the first instance ; and 
the Court appointed two of its principal officers to be the auditors. 



In the Matter of STEPHENS. — p. 599. 

Prisoners found gambling in the King's Bench Prison are liable to be punished in the 

discretion of the Court 



DONE v. SMITH. — p. 600. 

An insolvent debtor who has been arrested, and given a bail-bond, for a debt contracted 
before his discharge under 1 Geo. 4, c. 119, must plead to the action ; the Court 
having no power to relieve him on motion, either by setting aside the proceedings, or 
ordering common bail to be filed. If he is detained in custody, it is otherwise. 



In the Matter of FARMER. — p. 602. 

It seems that the prothonotary of the Court of Requests, Whitechapel, is not authorized 
in receiving of a plaintiff suitor, at any one payment, all the fees necessary to bring 
his cause to issue, before the suit is at issue. 



The KING v. ROGERS. — p. 607. 

Where, in the return to a writ of habeas corpus, two causes were assigned for a pris- 
oner's detention, first, a conviction for smuggling, and second, desertion from the 
navy: Held, that the latter cause could not be impeached on affidavit for the purpose 
of showing either that the prisoner had never been a seaman in his majesty's navy, 
or that supposing htm in fact a Beaman, he had been illegally impressed ih the first 
instance. 

Quere, whether smuggling Bandana silk handkerchiefs is an offence within the mean- 
ing of 45 Geo. 3, c 12, and 3 Geo. 4, c. 110, subjecting the party to be sent to serve 
in the navy. 

SMITH v. JONES, — p. 621. 

A plea to assumpsit on a promissory note, u that defendant did not undertake," omitting 
the words u or promise," ** in manner and form, &c," with a conclusion to the coun- 
r , is not so unintelligible a plea as to entitle the plaintiff to sign judgment for want 
a plea. 



a 



The KING v. THOMAS, —p. 621. 

Seroble, that the Court will, on motion, quash an indictment for perjury for want of an 
addition to defendant's name, if the exception be properly taken ; but they refused 
to quash such an indictment where the defendant produced no affidavit giving hi* 
proper addition. 
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Indictment for perjury, found at sessions, and removed into this 
Court, at the instance of the prosecutor. C. F. Williams, on a former 
day, obtained a rule nisi to quash the indictment for want of an addition 
to the defendant's name. 

Wilde now showed cause, and cited Rex v. Belton, 1 Salk. 372 ; 1 
Sid. 140 ; 3 T. R. 98 ; 5 Id.' 162 ; 8 East, 41 ; 1 Salk. 380. 

C jP. Williams, contra, relied upon Rex v. Wheatley, 2 Burr. 1125. 

Abbott, C. J. Referring to the language of the statute of Additions, 
1 Hen. 5, c. 5, I think there can be no doubt that if this exception had 
been taken in proper form, we should be bound to quash the indictment 
The only question is as to the form in which advantage is to be taken 
of the exception. Here the defendant merely comes in on motion to 
quash the indictment for want of an addition; but he now gives himself 
no addition at all, whereby the prosecutor may be enabled afterwards 
to proceed against him. I should be disposed, in a proper case, to fol- 
low the words of the statute, which are, that " indictments in which the 
addition be omitted, shall be void, frustrate, and holden for none, and 
shall be abated by the exception of the party ; " but the party must come 
and make his exception in such a manner as that the Court may know 
who he really is. That is not done here ; there is no affidavit giving 
his addition, so that the prosecutor may correct his error, and proceed 
against him in a proper manner. If we were to quash this indictment, 
it would be out of the prosecutor's power to proceed against the defend- 
ant until he ascertained his addition. 

Baylky and Holroyd, Js., concurred, (a) 

Rule discharged. 
(a) Best, J., was absent 



In Re GILPIN, a Bankrupt. — p. 636. 
i 

Where A., the dormant partner of B., in a trading firm, allowed the latter, on the disso- 
lution of the partnership, to remain in the order and disposition of the partnership 
property, effects, and debts ; and B., after continuing' in trade for about two year* 
afterward, on his sole account, became bankrupt : Held, that A.'s share of the part- 
nership property and effects, and of the debts due on the partnership account at the 
time of the dissolution, passed to B.'s assignees under 21 Jac 1, c 19, s. 11. 



PAYNE and WOOD v. IVES, S ARGON, and MANN. — p. 664. 

Where the firm of I. and Co. gave a guaranty to P. and Co., that they would indorse 
any bill or bills which S. might give to P. and Co^ in*part payment of an order for 
certain goods then executing for him ; P. and Co. to allow 5*. per cent, on the amount 
of the bills for the guaranty ; and in part payment of the goods S. rave P. and Co. a 
bill at eighteen months, which the latter kept for seventeenth months and ten days, 
and then, finding that S. was insolvent, applied for the first time to I. and Co. f° r 
their indorsement, tendering the amount of commission : Held, that P. and Co. were 
concluded by their laches, and that I. and Co. were not liable on their guaranty. 

Assumpsit upon a guaranty. Plea, non assumpsit, and issue thereon 
At the trial before Abbott. C. J., at the adjourned Middlesex sittings 
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after last Trinity term, the case was this: — The plaintiffs', (who were 
coach-lace manufacturers,) in March, 1821, having furnished Mr. Stubba 
(who was in thq habit of shipping goods to India, under the firm of John 
Stubbs and Co.) with lace to the amount of 837/., applied to the defend- 
ants, one of whom, Mrs. Ives, was aunt to Stubbs, to guaranty the pay- 
ment of that sum. To this the defendant, Mann, on the part of his firm, 
consented, and the following guaranty was given to the plaintiffs, being in 
the hand-writing of Mann, and signed by him only on behalf of the firm. 
" We undertake to indorse any bill or bills Mr. John Stubbs may give to 
Messrs. Payne and Co., in part payment of an order for lace, which is 
now being executed for him ; Messrs. Payne and Co. to allow 5/. per 
cent, on the amount of the said bills for the said guaranty. Ives, Sargon, 
and Mann. April, 19, 1821." The goods were delivered to Stubbs, who 
immediately shipped them for India, and at the same time paid the plain- 
tiffs 500/., in money and wine, and in the month of June following, accept- 
ed a bill drawn on him by the plaintiffs, for 337/., at eighteen months' date, 
which is the period of credit usually allowed in the India trade. The 
plaintiffs retained the bill, without making any application to the defend- 
ants to indorse it, for the space of seventeen months and ten days, when 
Stubbs having become insolvent, and the plaintiffs being acquainted with 
that fact, tendered the defendants 17/., the amount of the commission 
mentioned in the guaranty, and required them to indorse the bill v The 
defendants, however, declined either to accept the commission, or to in- 
dorse the bill, and after some, interval, the present action was brought. 
Upon this evidence two objections were taken for the defendants ; first, 
that the guaranty having been signed by one partner only, without any 
proof of the privity of the others, could not bind the latter, and would not 
support a joint action against all the partners ; and for this Duncan v. 
Lowndes, 3 Camp. 478, was cited ; and second, that the plaintiffs, by 
having kept the bill for more than seventeen months, without ever tender- 
ing the commission, or demanding the indorsement till after they knew 
that Stubbs was insolvent, had waived the benefit of the guaranty. The 
chief justice overruled the objections, and left it to the jury to say, first, 
whether the guaranty had been given with the privity and consent of all 
the defendants ; and second, whetfter in their opinion the plaintiffs had in 
feet discharged the defendants from their responsibility, by omitting to call 
upon them to indorse the bill for so long a period. The jury found for 
the plaintiffs. 

Scarlett, in Michaelmas term last, obtained a rule nisi for a new trial 
upon the second objection only, and 

Copley, A. 6., and Campbell, now showed cause, citing Solly v. Wcis$, 
2 J. B. Moore, 420 ; S. C. 8 Taunt. 371. 
Scarlett, Gaselee, and Archbold, contra, were stopped by the Court. 
Abbott, C. J. I think there ought to be a new trial in this case, but 
|t must be upon payment of costs by the defendants. The 5/. per cent. 
is to be allowed " for the said guaranty ; " and therefore the plain mean- 
ing of the contract is, that the indorsement of the bill should be the con- 
sideration for the commission, and that until the bill was indorsed, no com- 
mission should be due. This I take to be the legal construction of the 
instrument, and then the question arises, whether the application for the 
indorsement was made in due time. Now, the general rule of law upon 
such subjects is clear, namely, that the demand must be made within a 
reasonable and convenient time. But for the plaintiffs to forbear th^'" 
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demand for seventeen months out of eighteen, was neither reasonable nor 
convenient, for it was inflicting an injury upon the defendants by keeping 
them during all that time out of their commission. Besides, here the 
plaintiffs lie by until they learn that Stubbs has become insolvent, and 
until they discover that the indorsement is the only means by which they 
can secure their debt ; and* but for that discovery, they probably never 
would have applied at all. That I think they were not entitled to do 
under the agreement, and consequently that they ought not to have re- 
covered in this action. The whole case certainly depended much upon 
a question of fact, and was therefore for the decision of the jury ; but I 
also think that the construction of the agreement is a question of law ; 
and as the defendants chose to introduce two grounds of defence, ooe 
good and the other bad, the latter of which is now abandoned, I think 
the jury were somewhat misled, and that the plaintiffs are entitled to 
have the case re-considered on the only true ground, namely, the con- 
struction of the guaranty. 

Batlet, J. I entertain no doubt upon the legal construction of this 
guaranty. It gives the plaintiffs an option to have the indorsement or 
not, but it provides that they are not to pay the commission unless they 
do have the indorsement. It is signed by the defendants only, and there- 
fore it is binding upon them only, for if it had been intended to have 
been binding on both parties, both would have signed it. Then the op- 
tion given to the plaintiffs ought to have been made in reasonable time, 
and at any rate before that event occurred, of which if the defendants 
had known, they would never have signed the guaranty. I am there- 
fore of opinion, that the conduct of the plaintiffs has been contrary to the 
spirit of the agreement, and that the case ought to be submitted to the 
consideration of another jury. 

Holroyd, J. It is quite clear, that this instrument was not originally 
binding upon both parties, because, although it begins with the words 
" We undertake," it is signed by the defendants only. It has, I think, 
been held, that an instrument beginning, " It is agreed/' and signed by 
one of the parties only, was not binding upon the other party, until ac- 
cepted by him. (a) Now, here there never was any acceptance by the 
plaintiffs ; they had an option to make? the agreement binding by paying 
the commission, but they did not exercise that option till within a few 
days of the bill becoming due, and till they knew of the insolvency of 
the acceptor. I think they were not justified in that delay, and that is 
the only question in the cause. With respect to bonds, it is laid down 
by Lord Chief Baron Comyns, Com. Dig. tit. Condition, (G. 5,) that 
"where a condition is to do a transitory thing without limiting any time, 
it ought to be done immediately, viz., in convenient time." But it can- 
not be said, that the tender of the commission in this case was made 
" in convenient time ;" for on the contrary, the plaintiffs delayed acting 
upon the contract, until circumstances had occurred, which were dehors 
the contract, and which rendered it unsafe to the defendants to fulfil it. 
I am therefore of opinion, that the rule for a new trial ought to be made 
absolute. 

Rule absolute, upon payment of costs, (b) 

{a) Vide 1 Saund. 291, n. 1 ; Id. 390, n. 4. 

(b) Best, J n was sitting at Nisi Priua for the chief justice. 
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LACY and WILTON v. M'NEILE, DICKSON, MONTGOMERY, 

and PIZEY. — p. 7. 

A. is indebted to B. and Co. for goods sold, and, upon being released from his liability, 
assigns to the latter a debt which is due to him from C. and Co. ; notice of the as- 
signment is given to a partner in the house of C. and Co. who, by parol, promises in 
the name of the firm to pay the debt to B. and Co. out of the partnership funds': Held, 
in an action by B. and Co. against C. and Co. for money had and received, first, that 
the promise was not within the statute of frauds ; and second, that a promise by one 
partner was sufficient to bind all, although, as to some of the members, the partnership 
aad been dissolved before the promise was given. 

Assumpsit for money had and received. Plea, non assumpsit, and 
issue thereon. At the trial before Abbott, C. J., at the London adjourned 
sittings, after last term, the facts were these : — The plaintiffs were mer- 
chants in London, carrying on business under the firm of Lacy and Wil- 
ton. The defendants and one Price were also merchants, carrying on 
business in London under the firm of J. M'Neile and Co., at Buenos 
Ay res, under the firm of M'Neile, Dickson, and Co., and at Chili under 
the firm of M'Neile, Price, and Co. Price and the present defendants 
continued partners in all the three firms up to the 30th June, 1821, when 
the partnership was dissolved as to the defendant M'Neile only. The 
defendant Pizey always resided in London, and conducted the partner- 
ship business there. In the year 1817, the plaintiffs supplied a Mr. 
Goodfellow with goods, for the amount of which he accepted two bills, 
drawn by them upon him', to their own order, dated 10th October, 1817, 
vol. xvi. 24 
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one at nine and the other at twelve months' date, upon each of which the 
following memorandum was indorsed : — " Note. The payment of this bill 
is secured to J. 6. Lacy and D. Wilton, by an assignment from J. Good- 
fellow of a debt due to him from Messrs. J. M'Neile and Co., dated 30th 
March, 1820." These bills being dishonored, an action was commenced 
by the plaintiffs against Goodfellow, in Hilary term, 1819, in which he 
was arrested and put in bail. In March, 1820, Goodfellow executed a 
deed of assignment to the plaintiffs of all the money due to him from the 
defendants, and a warrant of attorney, upon which judgment was after- 
wards entered up, and the action against him was discontinued, and his 
bail discharged. On the 12th April, 1820, a written notice of the as- 
signment was sent to the defendant Pizey, in London, and shortly after- 
wards he saw the plaintiff's attorney, when he made no objection to it, 
but said, " That another person had given prior notice of 500/., which he 
must pay first, but they would pay the plaintiffs after the 500/. as soon 
as they received the money." In December, 1821, another interview 
took place between the same parties, when the defendant Pizey said, 
" the people of Chili did not regard the laws of England, and that, if their 
house there had not paid the money to Goodfellow, he would pay it to 
the plaintiffs ; that their house had made a shipment, and if it had turned 
out well, he thought there would have been enough to pay 1100/. to his 
house, and 500/. over to divide between the plaintiffs and the other ; the 
rest was paid to Goodfellow ; a notice to Chili would have made no differ- 
ence." Eventually the money was not paid, and the present action was 
brought. For the defendants two objections were taken ; first, that the 
promise, being to pay the debt of another, ought to have been in writing, 
to take the case out of the statute of frauds ; and, second, that this not 
being a transaction in the ordinary course of business, the promise of 
one partner would not bind the other partners, and, therefore, the action 
should have been brought against the defendant Pizey alone. The learn- 
ed judge, however, overruled both objections, and the plaintiffs had a 
verdict, with liberty to the defendants to move to enter a nonsuit. 

Copley, A. G., now moved accordingly, and renewed both objections. 
First, the promise by the defendants to pay the plaintiffs being by parol, 
and being to pay the debt of a third person, is within the statute of frauds, 
and cannot, therefore, sustain the present action. Good fellow's debt to the 
plaintiffs was never extinguished ; the defendant's promise, consequent- 
ly, was merely collateral, and ought to have been in writing. [Bayky, J. 
Can this case be distinguished from Israel v. Douglas ? 1 H. Bl. 239. 
There the defendants were indebted to Delvalle, and he was indebted to 
the plaintiff, to whom he gave an order upon the defendants to pay what 
they owed to him, Delvalle. The defendants accepted that order, but 
afterwards refused to pay the money, and the plaintiff brought an action 
against them and recovered ; and, upon a motion for a new trial, Lord 
Loughborough said, " This debt (which was due from the defendants to 
Delvalle) is, with the consent of the parties, assigned to the plaintiff. The 
defendant has due notice of it, and assents ; by which assent he becomes, 
with his partner, liable to the plaintiff." I confess that case appears to 
me to govern the present upon both the objections raised. I remember a 
case before Lord Ken yon, in which a similar ruling took place. — Abbott, 
C. J. Do not P.zey's words amount to an absolute personal promise, on 
the part of himself and his partners, to pay the plaintiffs out of their own 
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funds ? It appears to me that they do.] The plaintiff* never released 
Goodfellow from his debt to them ; his debt to them was an existing debt ; 
and, therefore, whatever promise the defendant made was wholly collat- 
eral, and is within the statute. \ Abbott, C. J. The defendant's debt 
to Goodfellow was assigned to the plaintiffs, and Goodfellow discharged 
from all liability to them ; then surely the old debt by him was extin 
guished, and a new one by the defendants created.] Then, secondly, 
though, generally speaking, one partner may, by his own undertaking or 
promise, bind another, still he can do so only in ordinary partnership 
transactions. This action, therefore, cannot be maintained against the 
defendant M'Neile, because when once the partnership was dissolved as 
to him, Pizey's admission of the receipt of funds, and his promise to pay 
them over to the plaintiffs, cannot be evidence against him, nor, indeed, 
from the peculiar nature of the transaction, against any of the other part- 
ners. Petherick v. Turner (a) is a direct authority for this position. 
[Abbott, C. J. Can it be said that there was a dissolution of partnership 
here, in the proper sense of the word 1 — Bayhy, J. Petherick v. Turner 
certainly supports the present argument, but Wood v. Braddick, in which 
it is cited, is directly the other way ; for it was there held that " an ad- 
mission made by one of two partners, after the dissolution of the partner- 
ship, concerning joint contracts that took place during the partnership, is 
competent evidence to charge the other partner." Lord Mansfield's rea- 
soning upon the subject in that case is perfectly conclusive.] Still, if the ev- 
idence was admissible, the promise itself was not sufficient to bind the other 
partners, being made without their knowledge or consent, and in a trans- 
action quite foreign to the ordinary course and purposes of their trade. 

Per Curiam. The cases cited show that the undertaking, in this case, 
is not within the statute of frauds, and that the admission of Pizey was 
competent evidence to charge the other defendants. It is equally clear 
that the promise to pay, being made by one partner for and in the name 
of the rest, coupled with the declaration " that a notice to Chili (that is, 
to the other partners) would have made no difference," is a perfectly 
good promise to bind the other partners. There is, therefore, no pre- 
tence for disturbing this verdict. 

Rule refused, 
(a) Cited in Wood v. Braddick, 1 Taunt. 104 



PUGH v. EMERY. — p. 30. 

Where the sheriff, to avoid an attachment for not bringing in the body, gave the plain- 
tiff notice of putting in bail, but in the notice he omitted to state the names of the 
proposed bail : Held, that the notice could nyt be treated as a nullity entitling the 
plaintiff to move for an attachment 



OPPERMAN v. SMITH and Another. — p. 33. 

The stat 11 G. 2, c. 19, applies to all cases where a landlord is, by the conduct of his 
tenant in removing goods from premises for which rent is due, turned over to the 
barren right of bringing an action for his rent Where a tenant openly and in tho 
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face of day, and with notice to his landlord, removed his foods without tearing wfl) 
cient on the premises to satisfy the rent then due, and the landlord followed and dis- 
trained the goods : Held, that although the removal might not he clandestine, yet if 
it was fraudulent, (which was a question for the jury,) the landlord was justified under 
the statute. 



The KING v. B1GNOLD. — p. 70. 

If the counsel for the defendant on the trial of an indictment for a misdemeanor opens 
new facts in his address to the jury, and afterwards declines calling witnesses to prove 
the facts so opened, the counsel for the prosecution is, notwithstanding, entitled to a 
general reply. 

This was an indictment against the defendant for alleged perjury, as- 
signed upon an answer to a bill in chancery. At the trial before Abbott, 
C. J., at the Middlesex sittings after last Hilary term, after the case for 
the prosecution was closed, the defendant's counsel proceeded to address 
the jury, and, in the course of his address, read some resolutions passed 
at a meeting of the proprietors of an insurance institution, with which 
the defendant was connected, and stated certain facts, which he conceived 
to be material to explain the defendant's conduct in the transaction out 
of which the prosecution arose ; but upon after consideration he declined 
producing the resolutions in evidence, or calling witnesses to establish the 
facts which he had opened. Whereupon the counsel for the prosecution 
claimed the right to reply upon the case so opened, and he mentioned a 
case from memory, where Lord Kenyon permitted that privilege to the 
prosecutor's counsel in consequence of the defendant's counsel having 
read an advertisement from a newspaper, but afterwards declined putting 
it in evidence. Upon the authority of that case, and upon principle, the 
lord chief justice held that the counsel for the prosecution had a gene- 
ral right to reply upon the defence which had been opened, although the 
facts and circumstances stated had not been established in evidence. The 
due administration of justice required that such privilege should be allowed ; 
because the statement of facts and circumstances unsupported by evidence 
could not but have an effect upon the minds of the jury. He should lay 
it down as a general rule that where counsel for a defendant opens facts 
upon the merits of the case, and declines calling witnesses to prove those 
facts, the counsel for the prosecution shall be entitled to a" general reply. 
The counsel for the prosecution replied accordingly, and the defendant 
was found guilty. 

The defendant being now brought up for judgment, 

Copley, A. G., (with whom was Chitty,) moved for a rule nisi to arrest 
the judgment on objections to the form of the indictment. 

Abbott, C. J., having read hisVeport of the trial, adverted to the ruling 
above mentioned, and said, " I was of opinion at the trial, and I am now 
of opinion, that, if the counsel for a defendant in his address to the jury, 
opens new facts or circumstances which go to the merits of the case, and 
declines calling witnesses to support them in evidence, the counsel for 
the prosecution has a right of general reply." 

Bayley, Holroyd, and Best, Js., who were present, did not dissent 
from the propriety of this ruling. 

The Court, upon the grounds stated in support of the motion to ar- 
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rest the judgment, granted a rule nisi, which was afterwards made ab- 
solute. 
Scarlett and Adolphus for the prosecution, (a) 

(a) Vide OowL and Ryl. N. P. C. 59, potUa. 



The KING v. THOMAS PAYNE p. 72. 

The costs to be paid by offenders under the Stage Coach Act, 50 G. 3, c 48, must be 
ascertained by the conviction, or it is bad. 



PEARSON, Gent., one, &c. v. HENSON, Gent, one, &c — p. 73. 

An attorney of K. B. may sue an attorney of C B. by attachment, but he may not arrest 
and hold him to bail. If he does, the Court will set aside the proceedings with costs 
for irregularity. 



PARK v. STROCKLEY. — p. 144. 

A plaintiff convicted, of a conspiracy is not incompetent to make an affidavit to hold a 

defendant to baiL 

This was a rale nisi for setting aside the proceedings on the bail-bond, 
on the ground that the affidavit to hold to bail had been made by a plain- 
tiff stated to hare been convicted of a conspiracy, and therefore incompe- 
tent to make an affidavit. 

E, havott showed cause, and contended that assuming a person con- 
victed of a conspiracy! in a matter not concerning the administration of 
justice, could not be considered as a competent witness in a court of jus* 
tice, [which was a very disputable point,] still that objection did not apply 
here, because the deponent did not appear in the character of a witness, 
but merely as a suitor of the Court. 

Chitty, contra, urged that the rule by which a person convicted of a 
conspiracy was disqualified from giving evidence in a court of justice was 
equally applicable to the maker of an affidavit to hold to bail. Staying 
the proceedings in this case would not operate as a denial of justice to 
the plaintiff, because there was nothing to prevent his suing the defendant 
by common process. 

Abbott, C. J. I am by no means prepared to say that a person con- 
victed of a conspiracy is precluded from obtaining that justice which the 
law of the country affords to all his Majesty's subjects. But at all events 
this objection, supposing it to be valid, does not apply here, because the 
plaintiff does not appear in the character of a witness. He has made an 
affidavit of a debt due to him for the purpose of holding the defendant to 
bail ; and I see no objection to the proceedings on the ground of incom- 

^* Rule discharged, (a) 

(a) Vide La vilie de Farsovit, in the Admiralty, 13th May, 1817, and Crowthtr v. 
Bofwoa\ Dowl. & RyL's N. P. C. 5, posita. 
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CRASWELL v. THOMPSON. — p. 153. 

This Court cannot quash a writ of error upon a judgment of the C P. of Durham, nor 
award execution upon the judgment, though the writ of error may have been brought 
against good faith. 



BUTT v. VINE. — p. 154. 

Where a defendant gave a promise to nay a debt as to whict) he had been discharged 
under an Insolvent Act : Held, that he could not be arrested and held to bail upon 
such promise. 

On showing cause against a rule for discharging the defendant out of 
custody on filing common bail, the case was this : — The defendant had 
been discharged under the Insolvent Debtor's Act, 1 Geo. 4, c. 1 19, as to 
a debt which he owed the plaintiff. After he was discharged, he volunta- 
rily proposed to pay the plaintiff ten shillings in the pound, in full satis- 
faction of the same debt. Upon this, the plaintiff, who treated it as a new 
promise to pay the debt, arrested the defendant, and held him to bail. 

Piatt showed cause against the rule, and contended that the defendant 
might be held to bail upon his new promise, notwithstanding his discharge 
under the Insolvent Act. 

H. Cooper, contra, relied upon Wilson v. Kemp, 3 M. & S. 595; 
Peers v. Gadderer, 2 Dowl. & Ry. 240 ; (a) as authorities for showing, 
that whatever might be the defendant's liability to pay the debt upon the 
supposed promise, he could not be held to bail. 

Per Curiam. Where a party, discharged by his certificate, or under 
an Insolvent Act, voluntarily promises to pay a debt contracted previously 
to his bankruptcy or insolvency, he cannot be held to bail for such debt. 
He may be liable to pay, but whilst his liability remains in dubio, he 
ought not to be detained in custody. But at all events, here was only a 
proposal to pay ten shillings in the pound, and not a promise ; and though 
a proposal to pay may be accepted, yet the party cannot be arrested under 
such circumstances. 

Rule absolute. 

(a) See HorUm v. Moggridge, 6 Taunt 563, and Bayley v. Dillon, 2 Burr. 736. 



VANDERHADEN v. BRITTEN. — p. 155. 

Where a defendant was arrested, and the sheriff's officer took money instead of a bail- 
bond from the defendant, and then wrote to the plaintiff that he could not find the 
defendant ; and an alias writ was issued, to which cepi corpus was returned, the 
defendant being then in custody upon other process, and pending a body rule, the 
officer put in bail, and then brought up the defendant by habeas corpus, to be sur- 
rendered in discharge of his bail, the Court refused to relieve the sheriff, and granted 
an attachment 

In this case the defendant had been arrested in Trinity vacation, but 
the sheriffs officer, instead of requiring him to give a bail-bond, took 
money in lieu of bail, and in the month of November wrote to the plain- 
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tiff's attorney, stating that he could not find the defendant. Whereupon 
the plaintiff issued another writ, to which the officer returned cepi cor- 
pus ; the fact being, that at the time of the return, the defendant was a 
prisoner in the King's Bench Prison, upon other process. The body rule 
was served upon the sheriff on the 5th instant, returnable on the 11th, 
the defendant being then in custody. On the 9th the sheriff's officer put 
in bail, and now brought up the defendant by habeas corpus, for the pur- 
pose of surrendering him in discharge of his bail. 

F. Pollock opposed the surrender of the defendant on the ground that 
the sheriff's officer having misconducted himself in originally taking 
money instead of a bail-bond, he was not at liberty now to surrender the 
defendant under the circumstances stated. 

Abraham, contra, produced an affidavit, exculpating the sheriff from 
blame, and submitted that the sheriff ought not to be fixed in consequence 
of the culpable conduct of his officer. 

Per Curiam. The officer and the sheriff are the same person in the 
eye of the law. It is a great object with the Court to enforce performance 
of ministerial duties. If the sheriff's officer ventures to take money in- 
stead of discharging his duty by taking a bail-bond, we will not relieve 
him. It is only by the pressure of being fixed in these cases, that he is 
prevented from doing the same thing in others. The refusal to relieve in 
this case will operate as security for his future good behavior. 

The defendant was remanded, and the Court granted an attachment 
against the sheriff, for not bringing in the body. 
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KNOTT v. FARREN. — p. 179. 

Where, upon demand made of payment of two promissory notes over due ten yean, the 
defendant said, u I cannot afford to pay my new debts, much less my old ones:" Held, 
that the jury were warranted in negativing this as evidence of a subsisting debt to 
take the case out of the statute of limitations. 

Assumpsit upon two promissory notes, made ten years since, by the de- 
fendant, payable to the plaintiff. Pleas, first, non assumpsit, and second, 
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the statute of limitations ; and issue thereon. At the trial before Best, J., 
at the last Sussex assizes, the evidence on the part of the plaintiff to take 
the case out of the statute was, that the defendant, on being applied to for 
payment of the notes, declined, saying, " I cannot afford to pay my new 
debts, much lejs my old ones." It was contended that this was, in point 
of law, such an acknowledgment of the existence of the debt as barred 
the statute, and would support the action ; and Dowthwaite v. Tibbut, 5 H. 
& S. 75, was cited as a case in point. For the defendant it was urged, 
that in order to take a case out of the statute, there must be an explicit 
declaration that the debt remains unpaid, coupled, either with a promise 
to pay it, or an avowal of inability to do so; and Coltman v. Marsh, 3 
Taunt. 380, and Leaper v. Tatton, 16 East, 420, were quoted as author- 
ities. The learned judge intimated a belief that Dowthwaite v. Tibbut 
had since been overruled, and was inclined to think, upon the authority 
of the cases cited for the defendant, that there was no case to go to the 
jury; but he ultimately left it to the jury to say whether the defendant's 
words amounted to an acknowledgment that the debt was subsisting. 
The jury found for the defendant. 

Long now moved for a new trial, and relied upon Dowthwaite v. Tib- 
but as an authority which had not been overruled. That was an action 
for seaman's wages, and the acknowledgment relied upon was, " I will 
not pay ; there are none paid, and I do not mean to pay unless obliged ; 
you may go and try ; " and the Court there held these expressions to be 
quite sufficient to take the case out of the statute. The cases cited for 
the defendant at Nisi Prius are distinguishable from this, because in each 
the expressions amounted to a complete denial that the debt was due. 
Here it is impossible to put any other construction upon the defendant's 
words, than as amounting to an acknowledgment of a subsisting debt. 

Per Curiam. This was a question for the decision of the jury, and by 
their finding they have negatived the acknowledgment. Every word 
that the defendant uttered may be true, and yet, consistently with the 
import of his language, these notes may have been paid. 

Rule refused/(o) 
(a) Vide 4 East, 546. 



SCUERHOP v. SCHMANUEL. — p. 180. 

An affidavit of debt, stating that A. was indebted to B. for goods sold and delivered in 
Holland, and that the debt was assigned to C. according to the laws of Holland : 
concluding with a statement that the assignee of a debt may sue the debtor according 
to the laws of Holland, " as deponent is informed and believes ; " is sufficient to hol3 
the defendant to bail in this country. 

C. Cresswell moved to discharge the defendant out of custody on 
filing common bail, on the ground of the insufficiency of the affidavit of 
debt. The affidavit stated " that the defendant was indebted to W. L 
Mier of Amsterdam, for goods sold and delivered to him in Holland, and 
that the said debt was assigned to deponent by the said W. L. Mier, ac 
cording to the laws of Holland, and that an assignee' of a debt may sue 
the debtor, according to the laws of Holland, as the deponent is informed 
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and believes." This affidavit, it was contended, was insufficient to hold 
the defendant to bail in this country, for two reasons ; first, that though 
the assignment of the debt was stated to have been made in Holland, yet 
there was no consideration shown for such assignment ; and second, that 
there ought to have been some better evidence of the law of Holland than 
the deponent's information and belief. 

Abbott, C. J. There may be some doubts whether the action is main- 
tainable, but we shall not decide that question on motion. It is clear, 
from the affidavit, that the defendant is liable to pay somebody, and 
therefore he is liable to be arrested. The only question is, whether the 
plaintiff is the proper person to arrest him. On the trial, the plaintiff 
may give evidence of what the law of Holland is, but his information 
and belief at present is enough for this purpose. Information and belief 
is sufficient in an affidavit to hold to bail at the suit of executors, or the 
assignees of a bankrupt. The only point here is, whether the defendant 
should be arrested by A. or B. ; and we think this affidavit is sufficient. 

The other judges concurred. 

Rule refused. 



THWAITES, Gent, one, &c, v. PIPER. — p. 194. 

Where an attorney arrested the defendant, and held bim to bail, for bis bill of costs, 
amounting to 15/L, and the costs were afterwards reduced by taxation to a sum less 
than 15Lj the Court refused to order the bail-bond to be delivered up to be cancelled. 



HANCOCK v. SOUTH ALL. — p. 202. 

Declaration for striking plaintiff's cow divers blows, whereof the animal died. Proof, 
that defendant had beaten the cow unmercifully, and the plaintiff, to shorten the 
animal's miseries, put it to death: Held, after verdict, no variance. 

This was an action against tfie defendant for killing a certain cow of 
the plaintiff. The declaration stated that the defendant struck the plain- 
tiff's cow divers blows, by reason whereof she died. At the last Here- 
fordshire assizes, before Park, J., it appeared that the defendant having 
beaten the plaintiff's cow unmercifully, the plaintiff, in order to put an 
end to the animal's sufferings, put it to death. It was objected for the 
defendant that this was a variance, for non constat that the animal died 
of the blows given by the defendant. The objection was overruled, and 
the plaintiff had a verdict. 
Twiss now moved to enter a nonsuit, and renewed the objection ; but 
Per Curiam. This objection is cured by the verdict. No doubt the 
jury thought that the beating which the animal received, made her death 
necessary, and that it was an act of mercy to shorten her sufferings by 
death. 

Rule refused. 
vol. xvi. 25 
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COOMBS and Another, Executors of M. BAKER, v. INGRAM. - 

p. 211. 

Declaration on a promissory note, in general terms, stating the promise by the defend- 
ant to pay the money sought to be recovered, is sufficient to sustain the action, though 
the note, when produced, shows it was given to pay the debt and costs of an action 
against a third person. 

Assifapsrr on a promissory note. The declaration stated, that the 
defendant, on the 24th July, 1823, at Dorchester, made her certain prom- 
issory note in writing, and thereby, on demand, promised to pay the 
plaintiffs the sum of 400/. with lawful interest, and delivered the said note 
to plaintiffs, by means whereof, &c, she became liable to pay plaintiffs the 
said sura, &c. Money counts. Plea, non assumpsit, and issue thereon. 
At the trial before Burroughs J., at the last assizes for Dorchester, the 
note given in evidence in support of the declaration, was in the following 
terms : — 

Charminster, 24th July, 1823. 

Coombs and Bascomb, Executors, &c, v. Oakley, Clerk. 

I promise to pay to Messrs. Coombs and Bascomb, executors, &c, on 
demand, 400/., together with lawful interest for the same, being the amount 
of the debt and costs in this action. 

Ann Ingram. 

It appeared, that the note was given by the defendant to satisfy an 
execution, taken out by the plaintiffs in an acffcn against Mr. Oakley. 
On the part of the defendant it was objected, that there was a variance 
between the note proved and that declared upon, or at least that the note 
had not been sufficiently set out in the declaration. The learned judge 
refused to nonsuit, but saved the point, with liberty to the defendant to 
move the Court. The plaintiffs had a verdict ; and now 

Coleridge moved for a rule nisi to enter a nonsuit, citing Coxon v. 
Lyon, 2 Campb. 307 ; Smith v. Kendal, 6 T. R. 123 ; Waine v. Warliers, 
5 East, 10; Poplewell v. Wilton, 1 Stra. 263. 

Abbott, C. J. I think there is nothing in the objection. The general 
rule is, that the pleader must set out so much of the substance of the 
jiote as is necessary to presume a promise to pay. The whole note need 
not be set out. 

Bayley, J. The defendant would have been at liberty to impeach 
the note if it was given without consideration ; but if it imports that it 
was given for consideration, the plaintiff is under no obligation to set out 
the consideration in the declaration. A promise to pay another such a 
sum of money is within the statute. Suppose a note is given for value 
received " in cochineal ; " is it necessary to state in the declaration that it 
is for value received " in cochineal " ? — clearly not. If this was not the 
note which the defendant had given to the plaintiffs, she might easily 
have proved the fact at the trial ; and that would have been a good de- 
fence. 

Holroyd, J., concurred. 

Rule refused, (a) 
(a) LUUedaU, J., was absent 
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PARKER v. BAILEY. — p. 215. 

Where a declaration for seducing plaintiff's daughter was framed in trespass, but 
omitted the words "with force and arms:" Held, that the verdict cured the objection. 

This was an action against the defendant for seducing the plaintiff's 
daughter, per quod, &c. At the trial before Hullock, B., at the last assizes, 
for Lincolnshire, the plaintiff had a verdict, and 300/. damages. 

Reader now moved to arrest the judgment, on the ground that the 
declaration appeared to be framed in case, instead of trespass, Woodward 
v. Walton, 2 New Rep. 476, inasmuch as it omitted the words " with 
force and arms." 

Abbott, C. J. We are not called upon to decide whether trespass 
or case is the proper form of action for an injury of this description ; it 
is sufficient for us to say, that this objection is cured by the verdict. In- 
deed, the words of the declaration, " debauched and carnally knew," im- 
port an assault. The whole language of the declaration is applicable to 
an action in trespass, though the words " with force and arms " are 
omitted. It is enough for the present to say, that the objection is cured 
by the verdict. 

Baylcy, J. I am of the same opinion. It would be very singular if 
we were to arrest the judgment on the ground that the declaration s 
framed in case, and not in trespass, when all the circumstances stated 
in the declaration show, that the action is in substance trespass, and 
not case. 

Holroyd, J. There is a case in Salkeld, (Pitts v. Gaince, Salk. 10,) 
where the master of a ship brought case for seizing and detaining his 
vessel, whereby his voyage was obstructed, and it was objected that tres- 
pass was the proper form of action ; but the Court held, that although tres- 
pass might have lain, yet that the plaintiff might waive the trespass and 
bring case for the special damage. It may be a question, whether case 
would not equally lie here, the special damage being the gist of the action. 
In the Register, and in Tovmshena?$ and CornwaWs Tables, this species 
of injury has always been treated as a trespass ; but undoubtedly the ac- 
tion is founded upon the special interest which the father is supposed to 
have in his daughter as a servant. This was the principle upon which the 
case of Betmet v. Alcott, 2 T. R. 167, was decided. However, there is 
nothing stated in this declaration but what is properly applicable to an 
action of trespass. Treating it, however, as an action on the case, it 
might possibly be considered as coming within the principle of the case 
in Salkeld. Where goods are wrongfully seized, you may waive trespass 
and bring trover ; either action will lie. 

Littledak, J., was gone to chambers. 

Rule refused, (a) 

(a) Vide 2 M. & S.436; 6 East, 387, 388, 391; Wills. 332; 2 New Rep. 476. 



EDWARDS v. TUCKER. — p. 216. 

Where a defendant, upon his petition for relief under the insolvent act, had been aoV 
judged to remain in custody for nine months, at the suit of bis opposing creditor A*. 
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who wu not an arresting or detaining creditor, and the marshal discharged the de- 
fendant before the nine months were out : Held, that he was liable to be arrested and 
held to bail at the suit of A. for the same debt 



GILBERT v. TOMISON. — p. 222. 

To trespass for breaking and entering a close of plaintiff; called a garden, the defendant 

{>leaded an immemorial custom to search for minerals in the district within which the 
ocu8 in quo was situate, " the sites of houses, &c, gardens, orchards, and highways 
excepted," and it being proved that the locus in quo was planted with shrubs within 
the last six years, and with potatoes just before the trespass : Held, that it was a gar- 
den within the meaning of the exception. 



CURTEIS and Another v. E. WILLES, Esq. —p. 224. 

Where a country trader was in the habit of coming up occasionally to London, and 
staying a day or two at a friend's house, where he wrote his letters, and used to order 
goods to be sent to him there ; and in the same street a creditor of his lived, and on 
a particular day he told his friend not to inform the creditor that he was in town, 
because the latter would be bothering him for his money ; and shortly afterwards the 
creditor called at the house upon business, whereupon the bankrupt went into a back 
warehouse for ten minutes or a quarter of an hour, to avoid seeing the creditor : Held, 
that this was a u beginning to keep house " within the meaning of 1 J. 1, c. 15, so as to 
support a commission of bankrupt 



DOE, on the demise of STEPHEN PITT, v. HOGG. — p. 226. 

Covenant "not to let, set, assign, transfer, set over, or otherwise vart with, the premises 
demised, or the least," of a coffee-house, is not broken by proof of a deposit of the lease 
with the brewers of the lessee, as a security for beer supplied to the house. 

Ejectment to recover the possession of a dwelling-house, called 
Grigsby's Coffee-House, and other premises, situate in Threadneedle 
Street, in the parish of Saint Bennett, in the ward of Broad Street, in 
the city of London. Plea, not guilty, and issue thereon. At the trial 
before Abbott, C. J., at the London adjourned sittings after last term, it 
appeared in evidence that the lessor of the plaintiff had demised the 
premises in question, in 1812, to one William Laming, his executors and 
administrators, for the term of twenty-one years. The lease contained the 
usual convenants, with a proviso for re-entry on non-payment of rent, or 
for breach of any of the other covenants. Among the covenants was one, 
" that William Laming, his executors or administrators, shall not, nor 
will, at any time or times during the term by this indenture granted, or 
intended so to be granted, grant any under-lease for any term whatsoever ; 
or let, set, assign, transfer, set over, or otherwise part with the said mes- 
suage or tenement hereby demised, this present indenture of lease, or his 
or their term or interest by these presents granted, or any part thereof, 
without the license and consent of the said Stephen Pitt, his heirs or 
assigns, in writing, being first had and obtained." William Laming 
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continued in possession of the premises under this indenture until the 
year 1813, when he died, leaving his property to his wife for her life. 
She afterwards took out administration to her husband's estate, and 
married a person named Yorke, and died in the year 1820, leaving three 
sons, two of whom are now living. On the 9th October, 1820, an agent 
of Messrs. Reid and Co., brewers, with whom the widow of Laming had 
deposited the lease, as a security for supplies of beer and porter to the 
house, took possession of the premises. The present defendant, who was 
the servant or agent of Messrs. Reid and Co., was soon afterwards put 
into possession, and was in possession at the time of the ejectment, which 
was brought for a forfeiture by reason of a breach of the covenant restrain- 
ing the lessee, his executors and administrators, from transferring, setting 
over, or otherwise parting with, the indenture of lease. It was contended, 
on the part of the lessor of the plaintiff, that the act of depositing the 
lease with Messrs. Reid and Co., as a security for the supplies of beer 
and porter to the house, amounted to a forfeiture within the meaning of 
the words of the covenant "or otherwise part with," &c. But the 
learned judge overruled the objection, and directed a nonsuit, with liberty, 
however, to move to enter a verdict for the plaintiff. 

Scarlett now moved accordingly, and contended that the lease was 
forfeited by the breach of the covenant above mentioned. This case is 
distinguishable from Crusoe v. Bugby, Sir W. Bl. 766. S. C. 3 Wile. 
234. 

Abbott, C. J. I am clearly of opinion that the effect of the covenant 
is only to restrain the lessee from completely alienating the legal interest 
in the premises to the prejudice of the landlord, without his consent in 
writing. Now, here the lease has not been parted with in that, which I 
take to be the fair construction of the words of the covenant. All that 
the lessee does is to deposit the lease as a security for beer supplied to the 
house, which I think he was at liberty to do. The ground of my decision 
at Nisi Prius was, that the lease having been parted with for the benefit 
and advantage of the lessee himself, and not a disposition of it for the 
benefit of the brewers, there was no breach of the covenant. The whole 
mischief intended to be guarded against would be effected if we were to 
put any other construction upon it, because, if we were to hold this to be 
a parting with the legal interest, it must, in all cases of this description, 
have the effect of placing the tenant completely under the control of 
his landlord. The words " otherwise part with " mean " assign." Here 
there has been no assignment of the legal interest, and I think there is no 
ground for disturbing the nonsuit. 

Batlet, J. I am of the same opinion, and think this case is not dis- 
tinguishable from Crusoe v. Bugby, where the covenant on which the 
question arose was, " that the lessee, his executors or administrators, shall 
not, nor will at any time or times during this demise, assign, transfer, or 
set over, or do, or otherwise part with, or put away, this present indenture 
of demise, or the premises hereby demised, or any part thereof, to any 
person or persons whomsoever, without the license and consent of the 
lessors, (fee, being first had and obtained." The question there was, 
whether the fact of the lessee having granted an under-lease of the 
premises worked a forfeiture, and the Court said, " The courts have always 
held e strict hand over these conditions for defeating leases. Very easy 
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modes have always been countenanced for putting an end to them. The 
lessor, if he pleased, might certainly have provided against the change of 
occupancy, as well as against an assignment, but he has not done so by 
words which admit of no other meaning. Assign, transfer, and set over, 
are mere words of assignment — otherwise, do, or put away, signifies any 
other mode of getting rid of the premises entirely, and cannot be confined 
to the making an under-lease." That is an authority in point, and the 
words here must receive the same construction. The lessee has only 
deposited the lease as a security, which it was competent for him to do. 
There is no " parting with the legal interest " within the meaning of the 
covenant, because the lessee might at any time redeem the indenture by 
paying off the encumbrance upon it. 
The other judges concurred. 



SHAW v. HISLOP. — p. 241. 

} 
Where goods were ordered by one of two chapel-wardens, for the use of the church : 

Held, that the warden giving the order might be sued separately, without joining his 

brother officer. 
After plea in abatement found against a defendant, the Court will not grant a new 

trial, even upon payment of costs. 

Assumpsit for goods sold and delivered. The defendant pleaded in 
abatement, that the promises in the declaration were made by himself and 
one Twyford, jointly. Issue thereon. At the trial before Holroyd, J., 
at the last assizes for Lancashire, it appeared in evidence, that the de- 
fendant and Twyford were chapel-wardens of St. Ann's church, Man- 
chester. The goods, which were the subject of the action, had been 
ordered by the defendant Hislop alone, and had been supplied by the 
plaintiff for the use of the church. There was no evidence to fix Twy- 
ford personally with liability. The plaintiff had a verdict of 32/. 9*. 
Ad. ; and, 

Tindal now moved for a new trial ; and contended, that the two 
chapel-wardens ought to have been sued jointly, and that one alone was 
not liable for the debt. . In point of law, it must be taken that the order 
of one is the order of both. The order given by the defendant Hislop 
was within the scope of his employment as chapel-warden ; and as it was 
perfectly notorious that both acted, although both did not give the order 
in this instance, they ought to have been sued jointly. 

Per Curiam. There was no necessity to join both chapel-wardens in 
the action. The plaintiff knows nobody but the person who gives him 
the order, and therefore that person is primarily liable to him. The only 
question is, what pocket the money is immediately to come out of. This 
verdict will not prevent the defendant from resorting to Twyford for 
contribution, and both may reimburse themselves by means of a rate upon 
the parishioners. 

Tindal then moved, on payment of costs, for a new trial upon an 
affidavit of surprise, to the effect that the defendant expected the plain- 
tiff's witness would prove that Twyford was present when the order was 
^iven, and therefore he did not come prepared to prove that fact by other 
evidence ; but 
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Per Curiam. We know of no instance in which a new trial has been 
granted upon payment of costs in a case wherein the defendant has plead- 
ed in abatement. 

Rule refused. 



EDGE v. FROST. — p. 243. 

Where, on the trial of an action upon a guaranty for the payment of work done for a 
third person, the plaintiff at first shaped his case upon the guaranty, but afterwards 
resorted to the contmon counts, and made out the defendant's liability as a principal, 
and recovered a verdict on those counts : Held, that the verdict could not be disturbed. 
Semble, however, that the bail would be discharged. 

Assumpsit upon a guaranty. The first count of the declaration stated, 
that if plaintiff, at the request of defendant, would perform and complete 
certain works, and furnish the necessary materials for putting up a gas ap- 
paratus, for lighting with gas a certain theatre or place of. public enter- 
tainment, known by the name of " The Royal West London Theatre," 
for John Brunton, said work to be performed in a scientific manner, as 
should be thought necessary and* approved by one Mr. Evans, he, defend- 
ant, undertook and promised plaintiff that he would see plaintiff paid for 
said gas apparatus. Averment, that the work was performed in a scien- 
tific manner, and as was thought necessary, and approved of by Mr. Evans, 
that J. Brunton refused to pay for the same, of which refusal defendant 
had notice, and that defendant thereby became liable. There were two 
other counts upon the guaranty, and the common counts for work and 
labor, &c. Plea, non assumpsit, and issue thereon. At the trial before 
Abbott, C. J., at the sittings in Middlesex after last term, it appeared in 
evidence, that John Brunton, being the lessee of the theatre in question, 
applied to the plaintiff to fit the building up with the necessary apparatus 
for lighting it with gas. After the work was commenced, the plaintiff 
became doubtful of Brunton's ability to pay the expense of the apparatus 
ordered, and refused to go on with it until he had the guaranty of some 
respectable person. The plaintiff was referred to the defendant, who gave 
him the following written undertaking: "Royal West London Theatre, 
Monday, 9th Sept., 1822. I hereby undertake to Mr. Thomas Edge, to 
see him paid for the gas apparatus he has put up and furnished for Mr. 
John Brunton, according to the work, to be performed in a scientific man- 
ner, as shall be thought necessary and approved by Mr. Evans, the super- 
intendent of the gas works in Peter Street. (Signed) John Frost." Upon 
receiving this guaranty, the plaintiff proceeded with the work, completed 
it, and Brunton being unable to pay the amount, the present action was 
brought. At the trial, the plaintiff shaped his case, in the first instance, 
entirely upon the guaranty ; and the case of Motion v. fVharham, 2 T. 
U. 80, was cited as an authority for the position, that there is no distinc- 
tion between a promise to pay for goods furnished for the use of another, 
made before they are delivered, and one made after: but in the course 
of the cause it came out in evidence from the plaintiff's witnesses, that 
the defendant had himself given orders about the work both before and 
after the guaranty was given ; and at the suggestion of the learned judge, 
the plaintiff then resorted to the common counts, so as to fix the defend- 
ant's liability as a principal. On the part of the defendant, evidence was 
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produced to show, that although he had formerly some interest in the 
theatre, yet at the period in question, he had nothing whatever to do with 
it, and that the work in question was not done for his benefit. The lord 
chief justice left it to the jury to determine, whether the defendant, al- 
though he had no interest in the theatre at the period in question, was not 
one of the persons who had originally given orders for the gas apparatus ; 
for if he was, a verdict might be recovered upon his own personal liability, 
without regard to the guaranty. The jury found their verdict for the 
plaintiff, for the sum demanded, on the common counts for work and 
labor and materials found, declaring their opinion to be, that the defend- 
ant was one of the persons who originally gave the order for the work. 

Chitty now moved for a new trial, on the ground that if the plaintiff 
was entitled to maintain his action, it must be upon the guaranty, and not 
upon the common counts, because it was quite evident, from the terms of 
the guaranty itself, that the work was to be done, not for the defendant, 
but for Brunton. At all events this is a case in which the bail ought to 
be relieved, the defendant having failed to recover upon the guaranty. 
For this he cited Caswell v. Coare> 2 Taunt. 107. (a) 

Abbott, C. J. I desired the jury to say whether the defendant was one 
of the original employers of the plaintiff; and as they found that he was, 
it is perfectly clear that the plaintiff is entitled to a verdict on the common 
counts for work and labor and materials found. If the bail are entitled 
to any relief, that must be the subject of a separate application. 

The other judges concurred, and intimated an opinion that the plaintiff 
might have recovered upon the guaranty, inasmuch as it amounted to an 
undertaking to see the plaintiff paid at all events. 

Rule refused. 

(a) Vide 1 Saund. 211, in note a, and Cowp. 227. 



DOE, demise LUCY CRUMP, Widow, v. R. SPARKES, and Another. 

— p. 246. 

Testator devises to his daughters J. and K, " their heirs, executors, and administrators, 
equally between them, all and every his messuages, lands, tenements, and heredita- 
ments, both freehold and leasehold, in, &c, to have and to hold to the said J. and &, 
their heirs, executors, and administrators equally : " Held, that the testator, by this 
devise, passed all his interest in the estate to his daughters in fee, to the exclusion of 
his right heirs. 

Ejectment for certain freehold and leasehold premises, situate in the 
parish of Worplesdon, in the county of Surrey. Plea, the general issue. 
At the trial before Alexander, C. B., at the last assizes for the county of 
Surrey, it appeared in evidence that the lessor of the plaintiff claimed the 
property in question as the right heir of one William Cross, who died 
seised thereof in 1719, leaving a will of lands and other property, as after 
mentioned. The testator had been married twice, and upon each of hfc 
wives made a settlement, and thereby limited the estates respectively to 
the use of himself and wife, and the issue of the marriage, and then to 
the use of his right heirs forever. By the second marriage he had two 
daughters, named Jane Cross and Elizabeth Cross, and by his will, dated 
22d May, 1714, he devised as follows: "I give and devise to my daugh- 



4 Dowuno & Ryland, 246. 201 

ters, Jane Cross and Elizabeth Cross, their executors and administrators, 
equally between them, all and every my messuages, lands, tenements, and 
hereditaments, both freehold and leasehold, in Worplesdon, Wokeing, and 
Stoke next Guildford, in the county of Surrey, and in Lymster, in the 
county of Sussex, or elsewhere in the kingdom of England, to have and 
to hold, to the said Jane and Elizabeth Cross, their heirs, executors, and ad- 
ministrators, equally. Item, I give and devise to my loving wife, Joan, dur- 
ing her widowhood, the use of all such household goods, linen, bedding, 
and utensils of household, as shall be sufficient for her own private use, and 
after her decease, or determination of her said widowhood, I give the said 
goods and chattels to my said two daughters equally, and I give unto my 
said two daughters all other my goods and chattels after my debts shall 
be paid, and my funeral expenses discharged ; and I nominate my said 
two daughters, Jane Cross and Elizabeth Cross, executrixes of this my 
will." In 1719, the testator died, without revoking or altering his will. 
The defendants claimed the property in question, as the descendants of 
the two daughters by the second marriage, and the lessor of the plaintiff 
claimed as the testator's right heir by the first marriage. The question 
at the trial was, whether the devise above mentioned was sufficient to pass 
the whole legal interest to the daughters of the second marriage in the 
estates in question, so as to extinguish all reversionary interest in the tes- 
tator's right heirs. The learned judge was of opinion that the will ©f the 
testator passed the whole of his interest to his daughters in fee, and there- 
fore directed a nonsuit. 

Taddy, Serjt., now moved for a new trial, and submitted that the ef- 
fect of the will was not to pass the whole of the testator's interest to his 
daughters by the devise. The daughters of the second marriage took 
only estates tail, and after their estates were extinct, the interest in rever- 
sion went over to the testator's right heirs. He cited Roe v. Avis, 4 T. 
R. 605 ; and contended, on the authority of that case, that the devise 
did not pass the whole interest to the two daughters. 

Abbott, C. J. The general rule of law is, that if the words of a will 
are sufficient to carry every interest which the testator has, they must be 
understood to carry every interest, unless there be something manifestly 
showing that the intention is not to pass all, but a part. I cannot find 
any thing in the language of this will showing that the testator did not 
mean to give his daughters all he had. 

Batley, J. The intention here is perfectly plain, and shows that the 
testator meant to devise the whole of his interest. 

Holrotd, J. I also think the words of this will sufficient to pass to 
the daughters the whole of the testator's interest. The case of Roe v. 
Avis is distinguishable from this, because there the testatrix, after devising 
her estates to A. and B., and their heirs, &c, devised " all the residue 
and remainder of her estate and effects to be sold as soon as might be 
after her death, and her funeral expenses to be paid thereout, and the 
overplus, if any, to be divided between D. and E." This particular lim- 
itation showed that the intention of the testator was not to exclude the 
reversion. Now, here the testator plainly meant to pass all he had to his 
daughters in fee. 

Littledale, J., concurred. 

Rule refused. 
vol. xvi. 26 
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DOE, demiae Lord HUNTINGTOWER, v. J. CULLIFORD— p. 218. 

A notice, dated 27th and served on the 28th September, requiring a tenant to quit "at 
Lady day next, or at the end of his current year," must be understood to mean a sis 
months 9 , and not a two days' notice to quit 

Ejectment for a dwelling-house and an acre of land, with the appur- 
tenances, situate in the parish of Ilchester, in the county of Somerset. 
At the trial before Burrough, J., at the last assizes for Somersetshire, a 
verdict was found for the plaintiff. % 

Manning now moved for a rule nisi to enter a nonsuit for an objection 
to the terms of the notice to quit. The defendant was admitted into pos- 
session of the premises in question on the 4th August, 1821, as tenant to 
the plaintiff. On the 28th September, 1822, a notice to quit was served 
upon the defendant in the following terms : " James Culliford ; I give 
you notice to quit the house and land you rent of me in the parish of Il- 
chester, and to deliver up the same to me or my heirs or assigns, at Lady 
day next, or at the end of your current year. Dated this 27 th Septem- 
ber, 1822." This, he submitted, was an insufficient notice, inasmuch as, 
it having been dated on the 27th September, it would apply to the then 
current year ending on the 29th September, in which case the defendant 
would only have two days' notice to quit. The notice ought to be con- 
strued strictly, and the Court are bound to assume that the landlord meant 
to give his tenant nothing but a legal notice. This is not a legal notice, 
and therefore the defendant is entitled to have a nonsuit entered. 

Abbott, C. J. There is no valid objection to this notice. There is 
one rule of construction in cases of this nature, which is*jio less sound 
than ancient, namely, to give such a sense to ambiguous words as will 
effectuate the intention of the parties. Applying that rule to this case, 
it appears to me that the words " at the end of your current year 1 ' may 
be understood to mean the end of the current year ending at the ensu- 
ing Lady day. The words, I think, are plainly applicable to the current 
year ending at Lady day, 1823. 

Bayley, J. We are to look to the intention of the landlord. When 
general language is used, which is open to doubt, the rule is to make it 
sensible, not insensible. The state of the defendant's holding shows it 
to be quite clear that the landlord did not mean the year ending at Mich- 
aelmas day. He could not intend to give a notice to quit in two days, 
because that would be no notice whatever. By mentioning Lady day 
next, it is clear he meant to give a six months' notice, or such a notice as 
the law required. He intended to give an effective notice, and it is quite 
sufficient if the tenant understands what is meant. 

The other judges concurred. 

. Rule refused. 



REED v. The INHABITANTS of The HUNDRED of GAINS- 
BURY.— p. 250. 

To support an action upon the 9 Geo. 1, c. 22, s. 8, against the hundred, for the wilful 
and malicious destruction of stacks of corn by fire, it is sufficient to give such evidence 
as may reasonably induce the jury to believe that the tire was wilful and malicious 
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Where a declaration upon this act alleged the notice of the fire to have been given 
to the parish, instead ot to the town, village, or hamlet, as required by the statute . 
Held, that the objection was cured by the verdict 



GUTHRIE v. FORD. — p. 271. 

A prisoner under criminal process in the House of Correction cannot be brought up by 
habeas corpus, for the purpose of being charged in the custody of the marshal upon a 
bailable writ, and recommitted to his former custody so charged. 



The KING v. The COUNTY CLERK of MIDDLESEX. — p. 273. 

The county clerk of Middlesex is entitled to take the following fees upon the hearing 
and determination of suits in his court, viz^ upon the appearance of both parties upon 
the first summons and determination of the cause, 3*. 6U ; upon an order nisi in con- 
sequence x>f the non-appearance of the defendant upon the first summons, 2s, ; and 
upon execution on a judgment against the defendant, 3*. 4cL ; which sums include the 
fees to the county clerk, bailiffs, and criers. 



WILLIAMS v. Lord BAGOT, (in error.) —.p. 315. 

This Court will order an inferior court to amend its record according to the facts of the 
case as they occurred below, after an imperfect record had been annexed to a writ 
of error brought in this Court upon the judgment 

Certiorari issued to the judge of an inferior jurisdiction to return the practice of his 
court 

This was a rule calling on the plaintiff to show cause why the record 
annexed to the writ of error brought in this Court by the defendant, upon 
the judgment of the Lordship Court of Ruthin, in the county of Den- 
bigh, in this cause, should not be remanded, to be amended according to 
the facts of the case ; and why the steward of the said court should not 
certify upon oath to this Court the practice of the said court. 

Patteson now showed cause, and contended, that this Court had no 
authority to order an inferior court to amend its record. He cited 
Morse v. James, Willes, 122; 1 Roll. Abr. 208, (G) pi. 2; Dunbar v. 
Hitchcock, Marsh. 382 ; S. C. in error, 3 M. & S. 591 ; and Tidd, 759. 

Chitty, contra, was stopped by the Court. 

Abbott, C. J. If an inferior court issues informal process, I agree 
we cannot order them to amend it ; but if they send up an incomplete 
record, we may order them to complete it. The complaint here is, not 
that the inferior court has sent up an informal, but an incomplete record. 
The authorities cited do not apply to this case ; because here the inferior 
court is not called upon to alter any thing which has already been stated 
on the record, but is required to introduce something which has been 
improperly omitted. It is alleged, that in drawing up the record the 
judge has not truly stated the proceedings as they actually took place in 
the court below. If we are not to order, or allow the officers of the 
court below to make a perfect record, which unquestionably they are at 
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On showing cause against a rule nisi for staying the proceedings on the 
bail-bond in this case without costs, the facts were these : — On the 10th 
May, the defendant, having been arrested, gave notice of bail to the plain- 
tiffs' attorney, and on the 11th, the defendant's attbrney was served with 
notice of exception, whereupon notice of justification was served for the 
15th, on which day the bail were opposed, and one of them was rejected: 
and the time for justifying bail having expired, an assignment of the bail- 
bond was taken : it was afterwards discovered that no exception had, in 
point of fact, been entered by the plaintiffs' attorney in the bail-book kept 
at the judge's chambers, pursuant to the rule M. 8 A. r. 2, and the defend- 
ant, having perfected his bail, obtained the rule above mentioned ; and the 
question now was, whether the omission actually to enter an exception to 
the defendant's bail rendered the plaintiffs' proceedings irregular. 

Campbell, for the plaintiff, contended, that the defendant had waived 
the objection by acting upon the notice of exception, which had been 
served, and that in point of practice the exception need not be actually 
entered. 

Chitty, contra, insisted, that it was necessary actually to enter the ex- 
ception, otherwise the mere notice of an exception would be a nullity. 

In Hodson v. Garrett, 1 Chit. Rep. 174, (a) Abbott, C. J., said, " There 
is no doubt that the exception ought to be entered, according to the prac- 
tice of the Court, and I do not think the defendant waives, his objection 
by having acted upon the notice merely, and therefore I think the pro- 
ceedings irregular. There is something which the plaintiff ought to have 
done which he has not done." 

The Court, acting upon the authority of this case, made the rule ab- 
solute, upon payment of costs. 

Rule absolute accordingly. 

(a) See Tidd, 256, and 1 Archbold, p. 8a 



SWAYNE v. BLAND and SARGANT, Bail of ROBERTSON.— 

p. 373. 

Where an action was commenced in June, 1822, and after the defendant became bank- 
rupt the plaintiff proceeded and signed interlocutory judgment, and issued a ca, s& 
in Michaelmas term, 1823, to which non est inventus was returned, whereupon the 
plaintiff proceeded by sci. fa. against the bail, and signed judgment thereon on the 
26th February, 1824 : the Court refused to set aside the proceedings against the bail, 
even upon payment of costs, though it was sworn that they knew nothing of the pro- 
ceedings after declaration against the principal, or against themselves, until they re- 
ceived notice on the 27th February that they were fixed. 

In June, 1822, the plaintiff held Robertson to bail on a special ori- 
ginal for 160/., returnable "on the morrow of All Souls." On the 1st 
November following, a commission issued against Robertson, under 
which he was afterwards declared a bankrupt. In Michaelmas term 
following, the plaintiff declared in the action, whereupon the defendants, 
Bland and Sargant, became special bail therein. On the 29th Novem- 
ber, a plea of judgment recovered was filed by Robertson, in the action 
On the 4th March, 1823, Robertson obtained his certificate, and on the 
20th April, plaintiff's attorney delivered the paper book, with a replica- 
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lion of nul tiel record, and on the 30th of the same month signed inter- 
locutory judgment; on the 15th May he gave a notice of inquiry, and on 
the 24th of the same month executed a writ of inquiry, and on the 30th 
of the same month gave a rule for judgment, and on the 6th November 
following issued a ca. sa. against Robertson, which was returned non est 
inventus. On the 17th January last a sci. fa. was issued against the bail, 
to which was returned nihil, and on the 3d February an alias sci. fa. was 
issued, to which a like return was made, and on the 26th February plain- 
tiff signed judgment against the bail. On a former day a rule nisi was 
obtained for setting aside the proceedings against the bail on payment of 
costs, on affidavits which stated the facts above mentioned, and adding that 
the bail were wholly ignorant of any further proceedings having been 
taken against the principal after they had become his bail, still less against 
themselves, until the 27th February last, when they were informed by the 
plaintiff's attorney that they were fixed on their recognizance as above 
mentioned. 

Campbell now showed cause, and contended, on the authority of Clarke 
v. Hoppe, 3 Taunt. 46, that, after the lapse of so long a time, the bail were 
not entitled to any relief, even on payment of costs. There it was held 
that if an action be commenced and the defendant become bankrupt, and 
obtain his certificate, and afterwards permit judgment to be signed for 
want of a plea, after which the plaintiffs proceed against the bail, the 
Court will not relieve the bail on motion. 

F. Pollock, contra, relied upon Mannin v. Partridge, 14 East, 599, and 
llarmer v. Hagger, 1 B. & A. 332, as authorities for showing that, under 
the circumstances of this case, the defendants were entitled to have the 
proceedings stayed on payment of costs; sed per 

Abbott, C. J. We think, upon the authority of Clarke v. Hoppe, this 
rule must be discharged. The bail, having omitted to apply for a whole 
twelvemonth, are entitled to no indulgence. If we were to accede to this 
application, it would place the plaintiff in a very different situation as to 
dividends under the bankrupt's commission, from what he would have been 
had the bail come in earlier. It is the duty of the bail to apprize them- 
selves of the proceedings against the principal, and their laches in that 
respect takes away from them the right to complain of what has been done 
against themselves. 

Holroyd, J., (a) and Littledale, J., concurred. 

Rule discharged. 
(a) BayUy, J., was gone to chambers. 



In the Matter of . p. 393. 

A defendant admitted to bail upon an attachment, though a defective notice of bail had 
been served on the prosecutor. 

Cottingh am moved that a defendant be committed to the custody of the 
marshal upon an attachment for an alleged contempt, in order that he might 
be examined on interrogatories. The prosecutor had been served with 
notice of bail, but the notice being defective in point of form, he con- 
tended that it must be treated as a nullity, and therefore the defendant must 
go into custody. 
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Tht Court, however, said, that as the objection was very strict, and 
obviously taken for the purpose of keeping the man in prison, they would, 
of their own authority, admit him to bail, as his sureties were in court 

The defendant was admitted to bail accordingly, and sworn to answer 
to interrogatories. 

Parke was for the defendant. 



DOE v. HEDGES. — p. 393. 
Judgment in ejectment set aside because signed too soon. 

Upon a rute to show cause why the judgment in this ejectment should 
not be set aside for, irregularity, it appeared that the defendant's plea 
ought to have been filed on the 16th inst. ; search was made at the office 
on the 17th, when it was not filed, and on the 19th judgment was signed 
as for want of a plea. 

The Court held that the judgment was irregularly signed, and there- 
fore made the Rule absolute, 

( . Cresswell for the plaintiff; Chitty for the defendant (a) 
(a) Vide Hydt v. Thnutout, Sayer, 303. 



The KING v. H. PERKINS. — p. 427. 

Where the modern charter of a corporation, consisting of a mayor, eleven aldermen, 
eighteen assistants, and eighteen common councilmen, after directing that the cor- 
porate officers should forever thereafter be nominated and chosen out of the free 
burgesses, proceeded to nominate the first corporate officers, and amongst the com- 
mon councilmen was named one who was not at the time of his nomination a free 
burgess : Held, that he was entitled, by virtue of his nomination, to all the privileges, 
and to exercise the office of a free burgess of the borough. 



i 



CASES 

ARGUED AND DETERMINED 

IH THE 

COURT OF KING'S BENCH, 

IH 

TRINITY TERM, 

In the Fifth Year of the Reign of George IV.— 1824. 



The KING v. The INHABITANTS of CATESBY.— p. 434, 

Where a parish certificate was granted by two persons, who described themselves on 
the face of it to be " the only church-warden, and the only overseer of the poor of 
the parish : " Held, after a lapse of 63 years, in the absence of evidence to ihe con- 
trary, that the Court would intend, first, that the parish had by custom but one 
church- warden; and second, that there had been originally two overseers, but that 
one had died, and consequently, that the certificate was valid, as having been granted 
by a majority of the existing body of overseers, within the meaning of the Certificate 
Act, 8 & 9 W. 3, c. 30. 



The KING v. The INHABITANTS of CAWSTON,— p. 445. 

Where an appeal against a poor's rate was entered at the Midsummer sessions and 
respited until the Michaelmas sessions, and then further respited, at the instance of 
the appellant till the Epiphany sessions, four days previously to which the respond- 
ents gave notice that they would not oppose the appeal, and the appeal was accord- 
ingly allowed without opposition : Held, that the appellant was entitled to costs as 
upon an appeal which had been u heard and determined" within the meaning of 1? 
Geo. 2, a 38, s. 4. 



The KING v. The INHABITANTS of AMPTHILL. — p. 417. 

Merely renting a tenement of 10J. a year, without actual payment, will not prevent the 
removal of the tenant under the 35 Geo. 3, c. 101, if he is actually chargeable. 

If a pauper, who has the means of paying his rent and sustaining himself and family by 
the sale of his goods, applies to the parish for relief, and the overseers (without 
fraud on their part) are compelled by an order of justices to relieve him, lie is actually 
chargeable and removable if he has not acquired a settlement 

The bona fide renting a tenement at 10/. a year, and paying the rent, alter a pauper has 
become chargeable, will not confer a settlement under 59 Geo. :i, c. 50. Qua? rfc, 
Whether the justices at sessions are at liberty to inquire into the real value of a 
tenement, where there has been a bona fide hiring and actual payment of a Wl rent 
under the statute. 

vol. xvi, 27 
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The KING v. The INHABITANTS of WOOLPIT. — p. 456. 

Where a pauper contracted in writing for the purchase of two cottages and gardens at 
the price of 70L, and paid 102. on account, at the date of the agreement, but never 
afterwards paid the remainder of the purchase money : Held, that he had not such an 
equitable estate as to render him irremovable from the parish in which the property 
was situated. 



The KING v. The INHABITANTS of ST. NICHOLAS, LEICES- 
TER.— p. 462. 

A bastard child, born in an extra-parochial place, does not acquire its mother's set 

tlemenL 



The KING v. The INHABITANTS of KNAPTOFT. — p. 469. 

An order of sessions, upon an appeal between two parishes respecting the settlement 
of pauper A., is not admissible upon the trial of an appeal touching the settlement of 
pauper B., his sister, on a suggestion that the point at issue was precisely the same io 
both appeals. 



The KING v. The INHABITANTS of ST. MARY-LE-BONE.— 

p. 475. 

Where, in the absence of the usual proof in support of a settlement by apprenticeship, it 
appeared that the pauper, When a boy, had lived for three years with his master, and 
then ran away ; that twenty years since a (ire had happened in the apartment in which 
the pauper's father lived, and destroyed every thing he had ; that the father and 
mother of the pauper were both dead ; that the pauper's master and the wife of the 
latter were also dead; that the master had left no property at his decease, and 
that no relatives of his were to be found ; that a fellow-apprentice of the pauper had 
seen in his master's hand an indenture, which he understood to be the indenture 
of apprenticeship of the pauper ; and that after the pauper had left his master'* 
service he married, and the parish in which he was supposed to have served as an 
apprentice, relieved his wife by receiving her into the workhouse : Held, that this 
was sufficient evidence to warrant the sessions in presuming a legal binding and 
service as an apprentice, so as to confer a settlement. 



The KING v. The BREWERS' COMPANY. — p. 492. 

Where a person, claiming as heir at law of the tenant last seised of a copyhold, was 
refused admission by the lord, and a mandamus issued, but the lord in his return 
thereto did not deny the heirship, except argumentatively, the Court ordered a per- 
emptory mandamus to go. 



THOMPSON v. MACIRONE. — p. 619. 

After issue joined in assumpsit for goods sold, the plaintiff added a special count for 
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not delivering a bill of exchange, and having recovered on that count only : Held, 
that the bail were discharged, (a) 
Where goods to the value of 144/. were made pursuant to order, but continued, by the 
desire of the vendee, upon the premises of the vendor, excepting a part, to the value 
of 21. 10*., which the former took away : Held, that there was no delivery and accept- 
ance of the goods within the meaning of the 17th sect of the statute of frauds. 

The affidavit of debt in this case was for goods sold and delivered, 
upon which the defendant was held to bail, and bail above was put in 
and perfected. After issue joined, a special count was added for not de- 
livering a bill of exchange. At the trial before Abbott, C. J., at the ad- 
journed Middlesex sittings, after last Michaelmas term, it was proved 
that the defendant had given an order for the goods ; that they were pre- 
pared according to his order ; that they remained upon the plaintiff's prem- 
ises by desire of the defendant ; that they were reasonably worth the sum 
of M4/. ; and that the defendant ultimately brought away a trifling part 
of them, amounting only in value to 2/. 10*. The defendant had agreed 
to give a bill of exchange for the amount of the goods, but never did so ; 
and the plaintiff obtained a verdict, upon the special count, for 144/. 

Scarlett having, in the course of last term, obtained a rule nisi for en- 
tering an exoneretur on the bail-piece, on the ground that the plaintiff 
had obtained a verdict upon the special . count only, and therefore that 
the bail were discharged, 

Marryatt and Nicholl now showed cause. The evidence at the trial 
was sufficient to warrant a general verdict for the plaintiff; and if so, 
there is no ground for this motion. The defendant actually took part of 
the goods away, and the residue remained in the possession of the plain- 
tiff by the desire of the defendant There was, therefore, a delivery and 
acceptance of the goods within the meaning of the 17th sect, of the 
statute of frauds ; for a delivery and acceptance of part, in the name of 
the whole, is sufficient. These, therefore, were goods sold and delivered, 
so as to support the affidavit of debt ; for the vendor had, by parting with 
some of them, enabled the vendee to take possession of the whole when- 
ever he chose so to do ; which it was held by Holroyd, J., in the case of 
Smith v. Chance, 2 B. & A. 755, entitled him to maintain the action for 
goods sold and delivered. 

Abbott, C. J. It is quite clear that there was not a delivery and ac- 
ceptance of these goods within the meaning of the statute. The buyer, 
it is true, gets possession of a small part, but he could not obtain the re- 
mainder without paying the value, or giving security for it ; and it was 
plain, upon the evidence, that the plaintiff never intended to give posses- 
sion until he had received either his money or sufficient security for it. 

Bayley, J. I am of the same opinion. We cannot, on the present 
motion, inquire, upon the merits, whether there was or was not originally 
a good ground for holding the defendant to bail. But bail above are not 
liable unless the plaintiff recovers upon the same cause of action which is 
disclosed in the affidavit of debt. Here he did not ; for the affidavit of 
debt is for goods sold, and the verdict is obtained upon a special count 

(a) Vide Caswell v. Coart, 2 Taunt 107; 1 SauncL 211 ; Covrp. 227; and Edge v. 
Frost, 4 Dowl. & Ry. 243. 
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for not delivering a bill of exchange. The bail, therefore, are exonerated, 
and this rule ought to be made absolute. With respect to the statute of 
frauds, it is plain that there was no delivery and acceptance here within 
the meaning of the J 7th section ; for the vendee got possession of a very 
small part only, and was not permitted, nor had any right, to take the 
rest, until he paid, or gave security for the value of the whole. 

Rule absolute, (a) 

(a) See fThedrigki v. Jutting, 1 J. B. Moore, 51 ; 7 Taunt 304, a C; and Baldey ▼. 
Parker, 3 Dowl. & Ry. 290. 



BURWOOD v. FELTON. — p. 621. 

An assignee of a bankrupt is not liable, under the 5 G. 2, c 30, s. 25, to repay the ] 
senger under the commission the costs incurred by him previous to the appointment 
of the assignee. 



STODDART v. PALLMER. — p. 624. 

Declaration in case for a false return to a writ of fi. fa. stated, " that plaintiff, in Trinity 
term, 2 G. 4, by the judgment recovered, &c, prout patet per recordum," the evidence 
being of a judgment in Easter term, 3G.4: Held not a fatal variance ; for the aver- 
ment, " prout patet per recordum," was unnecessary, and might be rejected as sur- 
plusage, because the judgment itself was mere inducement, and not the foundation 
of the action, (a) 

In case against the late sheriff of the county of Surrey for a false re- 
turn of nulla bona to a writ of fieri facias, the declaration stated that 
plaintiff, in Trinity term, in the second year of our lord the now king, 
in the court of our said lord the king, &c, by the consideration and 
judgment of the court, recovered, &c, prout patet per recordum. Plea, 
not guilty, and issue thereon. At the trial before Abbott, C. J., at the 
adjourned Middlesex sittings after last Michaelmas term, the record of 
the judgment being produced, it appeared that the costs were taxed on 
the postea in Easter term, in the third year of the king, and an objection 
being taken that this was a fatal variance, the lord chief justice was of 
that opinion, and accordingly nonsuited the plaintiff. A rule nisi being 
afterwards obtained to set aside the nonsuit, 

Marryatt now showed cause, and cited Pope v. Foster, 4 T. R. 590. 
[Abbott, C. J. That case has been repeatedly overruled. Is not the re- 
cent case of Phillips v. Shaw, 4 B. & A. 435, decisive against this ob- 
jection ?] Purcell v. Macnamara, 9 East, 157. 

Scarlett, contra. 

Abbott, C. J. I am not prepared to say that the ancient rule upon 
this subject, which was followed in the case of Pope v. Foster, was not 
founded in wisdom and propriety, or that we have effected an improve- 
ment in modern times by deviating from that rule ; for, certainly, some 
of the recent decisions on this point have a tendency to break in upon 
the nicety and precision of special pleading. But the distinction between 

(a) See Jervis v. Sidney, 3 Dowl. & Ry. 483, and Draper v. Garratt, Id. 226. 
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allegations which are matter of substance, and allegations which are mat- 
ter of description, — namely, that the former may be proved substantially, 
but the latter must be proved literally, — is now thoroughly established. 
It was laid down by this Court in PurceU v. Macnamara, and was recog- 
nized and adopted in Phillips v. Shaw, and therefore we are bound to 
act upon it. Then, if the allegation here, " that the plaintiff, by the 
judgment of the Court, recovered," &c, is matter of substance only, 
proof of any judgment that would warrant the writ is sufficient ; if it is 
matter of description, proof of a judgment similar in its date and all its 
other features, or, rather, literally the same with that set out in the dec- 
laration, was requisite. It is argued that the conclusion, prout patet per 
recordum, constitutes this allegation matter of description ; that the dec- 
laration in PurceU v. Macnamara, and the count upon which the verdict 
was taken in Phillips v. Shaw, contained no such averment; and that 
Lord Ellenborough, in the former of those cases, seemed to be of opinion 
that the introduction of such an averment would have rendered the alle- 
gation descriptive, and that such a variance would have been fatal. I am, 
however, of opinion, upon the best consideration I can give the point, 
that no such effect is produced by the introduction of this averment, and 
that, in the present case, it is altogether immaterial. It seems to be an 
unnecessary allegation, and that, being so, it may be rejected as surplus- 
age ; and that, consequently, that proof which, if it were a material alle- 
gation, would be necessary, was not required in this case. For these rea- 
sons I am of opinion that there was not a fatal variance in this case ; and, 
therefore, that the rule for setting aside the nonsuit must be made absolute. 
Bayley, J. I am of the same opinion. It seems to me that the judg- 
ment in this case was insisted upon merely as matter of inducement, and 
not as the foundation of the action, and therefore that there was no ne- 
cessity for concluding with the averment prout patet per recordum. That 
part of the declaration, therefore, which gives rise to the variance may be 
rejected as surplusage, and then the present case is not distinguishable 
from Phillips v. Shaw, and must be governed by it. 
Holroyd, J., concurred. 

Littledale, J. This case comes within the rule laid down in Co. 
Lit. 303, a, where it is said, " Where a matter of record is the founda- 
tion or ground of the suit of the plaintiff, or of the substance of the plea, 
there it ought to be certainly and truly alleged ; otherwise it is where it 
is but conveyance." " That which is alleged by way of conveyance, or 
inducement, to the substance of the matter, need not be so certainly al- 
leged as that which is the substance itself." And that rule was acted 
upon in Waites v. Briggs, 2 Salk. 565, where it is said, " per Holt, C. J., 
In debt on a judgment, quod cum recuperasset is good without a prout 
patet per recordum ; and the defendant may plead nul tiel record. Et 
|>er G. Eyre, J. The matter here is grounded on the fact, for nil debet 
is a good plea, and not on the matter of record. And the rule in Co. 
Lit. 303, where the difference is taken between cases, where the record 
is the very foundation, and where inducement is a good diversity." That 
was an action of debt for an escape, and the Court held that the com- 
mitment was only inducement, and that a prout patet per recordum was 
unnecessary. The same principle was also acted upon with respect to 
bonds in Cromwell v. G runs den, 2 Salk. 462, and in other cases which 
might be mentioned. In this case, therefore, the judgment being mere 
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inducement, did not require the prout patet per recordum, and not being 
the foundation of the action, strict proof of its contents was not necessary. 

Rule absolute, (c) 

(c) Vide Draper v. Garratt, 3 Dowl. & Ry. 236. 



SKINNER v. BUCKEE. — p. 628. 

An overseer supplying coals to the poor of his parish in the name of another person, 
but without any view to his own profit, is not liable to the penalties of 55 G. 3, c. 
137, e. a 



LONG v. GREVILLE, Esq. — p. 632. 

Paying money into Court upon assumpsit for goods sold and delivered, does not deprive 
the defendant of the benefit of the statute of limitations as to the residue of plaintiffs 
demand. 

Assumpsit for goods sold and delivered to the amount of 13/. 16*. 6d. 
The defendant paid into Court, generally, the sum of 2/. 12*. 6rf. ; and 
pleaded, first, the general issue, non assumpsit ; and, second, non assump- 
sit infra sex annos; whereupon issue was joined. At the trial before 
Abbott, C. J., at the adjourned Middlesex sittings, after last Michaelmas 
term, the case was this: In the year 1813, the defendant had ordered 
of the plaintiff, a hotel and tavern keeper, a small quantity of wine, 
amounting to 2/. 12*. 6d., the amount paid into Court. He had, also, 
dined occasionally at his house, in company with other persons, and the 
residue of the plaintiff's demand consisted of the defendant's share of the 
expenses so incurred, and none of which had ever been paid. In the 
year 1814, the defendant quitted England, and did not return till the 
close of the year 1819. In May, 1822, a servant of the plaintiff called 
upon the defendant, and presented him with a bill to the whole amount 
claimed by the action. The defendant looked at the bill, but declined 
paying it, alleging that he had dined at plaintiff's hotel as an invited guest, 
but desired to have a further bill, containing the names of all the parties, 
and the total amount incurred. Upon such a bill being afterwards pre- 
sented to him, he repeated that he had always been present by invita- 
tion, and refused altogether to pay the plaintiff's demand. It was in ev- 
idence, that when the defendant dined at the plaintiff's hotel, the bill 
was taken into the room to the company at the close of the evening ; but 
whether it ever got into the hands of the defendant, did not appear. It 
was objected for the defendant, that there was no evidence of any such 
acknowledgment of the debt by him as would take the case out of the 
statute of limitations ; and, therefore, that the plaintiff must be nonsuited. 
The learned judge declined to nonsuit, but reserved the point. He then 
left it to the jury to say, whether, at the dinner parties at which the defend- 
ant was present, the latter had expressly or impliedly given his consent to 
pay his share of the bill ; whether he, in fact, was present as a guest, or 
upon his own responsibility ; and whether the witness was correct in sta- 
ting that the bill was taken into the room on each occasion ; because, if 
he was, that would go far to show that the defendant considered himself 
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as liable for his share of the dinner bills. The jury found a verdict for 
the plaintiff, the defendant having liberty to move to enter a nonsuit. 

Denman, C. S., in Hilary term last, moved accordingly, and obtained 
a rule nisi, against which 

Gurney and Claridge now showed cause. Even if the language of 
the defendant is not a sufficient acknowledgment of a still existing debt 
to take the case out of the statute, which, however, it is contended it 
clearly is, still the defendant, by paying money into Court, generally, 
upon the whole declaration, has admitted the contract stated in the dec- 
laration, and precluded himself from objecting to any part of the amount 
claimed. This seems to have been decided in Stoveld v. Brewin, 2 B. & 
A. 116, and Dyer v. Ashton, 2 Dowl. & Ry. 19. The only point in 
doubt, therefore, was the sum really due, and that was left to the jury, 
who by their verdict have found that the whole amount claimed by the 
plaintiff is due to him, and that finding concludes the defendant. 
Denman, contra, was stopped by the Court. 

Abbott, C. J. If we were to hold that the payment of money into 
Court in this case deprived the defendant of the benefit which he seeks 
under his plea of the statute of limitations, we should be going much 
farther than any case upon this subject has hitherto gone, and than we 
are warranted by any sound construction of law to go. The utmost ef- 
fect of that payment is, to admit that the sum so paid is due ; and to that 
extent it concludes the defendant, but to that only. With respect to the 
supposed acknowledgment of the defendant, it appears to me to be none 
at all ; on the contrary, it is a denial of the existence of the debt, and a 
refusal to pay it. I am therefore of opinion, that the rule for entering a 
nonsuit ought to be made absolute. 

Baylet, J. In order to take a case out of the statute of limitations 
by way of acknowledgment, the acknowledgment must go the whole 
length of admitting that the debt is actually due from the defendant to 
the plaintiff; but taking the whole of the evidence in this case together, 
it is impossible to say that the language of the defendant can bear such a 
construction. He says, " I am not liable to pay any thing ; I was an in- 
vited guest." That point, therefore, is clearly against the plaintiff. As 
to the payment of money into Court, it has certainly been held to be an 
admission of the contract set out in the declaration ; but that has been 
where there was a special contract between the parties. Here there is 
no special contract set out ; the plaintiff relies only upon an implied as- 
sumpsit ; therefore the defendant, by paying 21. 12*. 6d. into Court, has 
admitted that he owes that sum ; but that very admission being limited 
to a part of the amount claimed, is a denial as to the rest ; and it would 
be too much to say, that an admission as to one part, and a denial as to 
the rest, will afford an inference that the whole is due. 

Holroyd, J., was of the same opinion ; and added, that the same prin- 
ciple had recently been laid down with respect to a plea of tender in the* 
case of Simpson v. Routh, 4 Dowl. & Ry. 181, where it was held, that 
" a tender does not confer upon the plaintiff a right of action for a larger 
sum than that actually tendered, and cannot be construed as an admission 
of a debt due beyond that sum." 

Littledale, J. The payment of money into Court only admits the 
defendant's liability to that amount. It does not make him liable for 
the whole. Rule absolute. 
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STANWAY v. HISLOP. — p. 635. 

JThe venue in an action upon an award will not be changed in this Court. 



PEERS v. SAMPSON. — p. 636. 

Where A. hired a room in the house of B. at 2*. per week, for the purpose of depositing 
goods for safety, and kept the key of a padlock by which the room door was fastened, 
and the goods were stolen by one of B.'s family : Held, that B. could not be sued ai 
bailee for the value of the goods stolen. 

Declaration in case stated, that heretofore, to wit, on, &c, at, &c., 
plaintiff caused to be delivered to defendant certain goods and chattels 
(enumerating them) of great value, to be. by defendant safely and securely 
kept and taken care of by defendant for plaintiff, for certain reasonable 
reward to be therefore paid to defendant in that behalf; and defendant 
then and there had and received the said goods and chattels into his care, 
custody, and possession, for the purpose aforesaid ; and it thereupon be- 
came and was the duty of defendant to take due and proper care of the 
said goods and chattels for plaintiff; yet defendant, not regarding his 
duty in that behalf, afterwards, to wit, on, &c, at, &c., by himself and his 
servants, in that behalf conducted himself so carelessly, negligently, and 
improperly, in and about the keeping and taking care of the said goods 
and chattels, that by and through the mere negligence and improper con- 
duct of defendant and his servants in that behalf, the said goods and chat- 
tels became and were wholly lost to plaintiff. Second count in trover. 
Plea, not guilty, and issue thereon. At the trial before Abbott, C. J., at 
the adjourned Middlesex sittings, after last Michaelmas term, the case 
proved on the part of the plaintiff was this : In the year 1816, the plaintiff 
agreed with the defendant that the articles in question should be deposited 
in a room in his house, for which she was to pay him two shillings per 
week. The door of the room was fastened with a padlock, of which the 
plaintiff, or her agent, always kept the key. The two shillings per week 
were regularly paid, and the goods continued safe down to the close of the 
year 1821, when the room was forced open, and the whole of the property 
stolen, by a person in the defendant's family ; no suspicion of any conni- 
vance at, or participation in the robbery, ever attached to the defendant 
himself. For the defendant two objections were taken ; first, that the 
goods never had been delivered into his custody so as to constitute him 
the bailee of the plaintiff; and second, that if they had, still, as the loss 
had been brought about by robbery, the defendant was not liable ; and 
upon these grounds it was contended, that the plaintiff must be nonsuited. 
The learned judge declined directing a nonsuit, but reserved both points, 
and the plaintiff had a verdict — damages 150/. ; with liberty to the de- 
fendant to move to enter a nonsuit. 

Denman, C. S., in Hilary term last, moved accordingly, and obtained 
a rule nisi upon both points ; against which 

Marryat and Chitly now showed cause, citing Southcotfs case, 4 Rep. 
83: Cro. El. 815, S. (X ; Coggs v. Bernard, 2 Ld. Ray. 909; Leek r. 
Maestaer, 1 Camp. 138 ; Sutton v. Clarke, 6 Taunt. 229 ; 1 Marsh. 429, 
S. C. ; Clarkt v. Earnshaw, 1 Gow. 30 ; Robinson v. Dunmort, 2 Bos. 
&Pul 416. 
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Denman, C. S., and Comyn, contra, were stopped by the Court. 

Abbott, C. J. I am of opinion that a nonsuit must be entered in this 
case. The averments in the declaration are not proved, and therefore 
the plaintiff has not made out her case. The averments are, that the 
goods were delivered to the defendant, to be by him safely and securely 
Kept and taken care of for the plaintiff, for reasonable reward, to be there- 
fore paid to the defendant ; and that the defendant received the goods into 
his care, custody, and possession. The evidence is, that the goods never 
were delivered to the defendant ; that he never received them or had the 
custody of them ; that the reward was paid to him not for the custody of 
\he goods, but for the hire of the room in which they were deposited ; 
and that the key of that room was constantly kept by the plaintiff, or her 
agent. The defendant, therefore, had no control over the goods ; he 
could not enter the room where they lay, for the purpose of seeing whether 
they were safe, for he had no right by law, and no power, in (act, so to 
do. Under such circumstances, it is impossible to hold the defendant 
liable as a bailee of any kind ; and as the plaintiff has failed in support- 
ing the declaration by the necessary evidence, she cannot maintain the 
action. 

Batley > J. The goods were never put into the possession or custody 
of the defendant, so as to render him responsible in the character of a 
bailee ; but if they had been, still there is no evidence of any warranty 
by him upon which an action can be maintained against him, and without 
that, this action will not lie, because there is no proof of gross negligence, 
nor indeed of any negligence, on his part. The plaintiff and defendant 
seem to me to have filled the relative situations of landlord and tenant 
of the room, without any reference to a bailment of the goods ; and, con- 
sequently, I am clearly of opinion, that this action cannot be supported. 

Holroyd. J. I think there was not sufficient negligence to charge 
the defendant ; but the objection to the form of the declaration is quite 
decisive, because it is perfectly clear that the defendant was never in 
possession of the goods. 

Littledale, J., concurred. 

Rule absolute for entering a nonsuit, (a) 

(a) Vide 2 Star. 1099; 1 Esp. 315; 1 R BL 158; and 3 DowL & Ry. 211. 



JAMES de POURTALES GORGIER v. ANDREW AMEDIE 
MIEVILLE and LEWIS ANDREW de la CHAUMETTE.— 
p. 641. 

Where the holder of Prussian bonds, issued by the sovereign of that country, to secure 
payment of a national loan, deposited them with an agent for a special purpose, and 
the agent pledged them to a third person, without fraud on the part of the latter : 
Held, that as the bonds were made payable " to the bearer," they could not be re- 
covered back in trover by the real owner. 

Trover for five Prussian bonds. Plea, not guilty, and issue thereon. 

At the trial before Abbott, C. J., at the London adjourned sittings after 

last Michaelmas term, the case was this : The bonds in question were 

the property of the plaintiff, a Prussian nobleman, resident abroad, and 

vol. xvi. 28 



J 



21* Gorgier V. MlEVILLE. T. T. 1824. 

were, in the year 1821, deposited by him in the hands of Messrs. Agassi* 
& Co., his agents in London, to receive the interest upon them. In 
January, 1822, Agassiz & Co., without any authority from the plaintiff, 
pledged the bonds with the defendants, stock-brokers in London, for an 
advance in cash, as they had frequently done before with respect to other 
securities of a similar nature. The bonds were pledged apparently as 
the property of Agassiz & Co., but jio distinct representation was made 
on that subject, the defendants having no knowledge or suspicion that 
the bonds in fact did not belong to Agassiz & Co. In February, 1823, 
Agassiz & Co. became bankrupts, upon which the defendants sold the 
bonds for their then value, and carried the amount to the credit of the 
bankrupts, after which they were still large creditors of their estate. On 
the 23d of May, 1823, the bonds, or their proceeds, were demanded of 
the defendants by the attorney for the plaintiff; but they refused to de- 
liver them, and the present action was brought. The king of Prussia, 
by his general bond, bearing date 7th May, 1818, acknowledged to have 
received 5,000,000/. sterling by way of loan ; and that he had thereby 
directed his ministry for the department of his treasury to issue the 
amount of the said loan in special bonds payable to the bearer ; and by 
the same bond he declared as follows : " We hereby declare ourselves 
and successors debtors to all those concerned in the present loan, to the 
extent of 5,000,000/. sterling, for the amount expressed in each special 
bond ; and we acknowledge ourselves bound to every person who shall 
for the time being be the holder of one or more of these special bonds, for 
the punctual payment of the principal and interest of each, according to 
the tenor thereof." The general bond contained other engagements and 
stipulations, not necessary to set out ; and then followed the following 
certificate, written upon each of the bonds in question : — 

" This is to certify, that the bearer hereof is entitled to the sum of 100/. 
sterling, part of the loan of 5,000,000/., secured by the above general 
bond of his majesty the king of Prussia, and the interest thereon, value 
having been duly paid to the Prussian government for the same. We, 
the undersigned, declare this to be a special bond, granted by us in con- 
formity to the engagements of his majesty the king of Prussia, our most 
gracious master, contained in the general bond, of which the above is a 
copy. Berlin, the 15th of May, 1818. The royal ministry for the de- 
partment of the treasury and state credit. Signed, Friese. Rother. En- 
tered, Berlin, 1818. — fol. 187. Bornerman." 

It was proved in evidence, that bonds of this description were con- 
stantly sold in the money market, and passed from hand to hand like 
exchequer bills, and were sold at prices varying with the market. On 
the part of the defendants it was objected, that upon this case there was 
no question of fact for the jury, but a mere question of law for the Court; 
namely, whether these bonds, being in their nature such that they in 
fact passed from hand to hand by delivery, could be followed by the 
owner into the hands of a bona fide holder for a valuable consideration' 
and it was contended that they could not, and therefore that the defend- 
ants were entitled to a verdict. The learned judge, however, left it 
as a question of fact to the jury, whether, at the time when the bonds 
were pledged to the defendants, they did or did not know that they 
were not the property of Agassiz & Co. ; telling them, he was of opinion 
in point of law, that such bonds might be pledged to any person whc 
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did not know that the party pledging was not the real owner ; and 
directing them to find their verdict for the plaintiff, or the defendants, 
according as they had reason to believe that the defendants considered 
the bonds to be the property of Agassiz & Co., or of some other person. 
The jury found their verdict for the defendants, the plaintiff having leave 
to move, either to enter a verdict, or for a new trial. 

Copley, A. G., in Hilary term last, moved accordingly, and obtained p 
rule nisi ; against which 

Scarlett, Marry at, Gurney, and JF. Pollock, now showed cause, and 
cited Wookey v. Pole, 4 B. & A. I ; Glyn v. Baker, 13 East, 509 ; Mil- 
ler v. Race, 1 Burr. 452 ; Peacock v. Rhodes, Doug. 633 ; Grant v, 
Vaughan, 3 Burr. 1516 ; and Collins v. Martin, 1 B. & P. 648. 

Copley, A. G.,and D. F. Jones, contra, cited Ford v. Hopkins, 1 Salk. 
283. 

Abbott, C. J. I am of opinion that this rule ought to be discharged. 
Looking at the form of these instruments, it seems to me impossible to 
distinguish them from those which have been excepted out of the general 
rule of law, and held to be transferable by delivery. They are, in sub- 
stance, acknowledgments, or certificates, that certain sums of money are 
due to the bearer, with interest thereon, and therefore they are perfectly 
analogous to bills of exchange indorsed in blank, or to bank notes, I 
think this is the sound construction of the instruments themselves, ami I 
am quite satisfied that it will be most for the interest of the commercial 
world to put them at once upon this footing. 

Holrotd, J. (a) I am of the same opinion. I think that, according 
to decided cases, the bearer of these bonds, having become so bona tide for 
a valuable consideration, is the owner of them ; and is entitled to disposo 
of them just the same as of the money which they represent. 

Littledale, J. The ease respecting the India bonds stands alone 
The defendant there was guilty of mala fides, and the decision of the 
court was grounded, chiefly, if not entirely, upon that fact. I cannot con 
sider that case as a decision that India bonds are not negotiable instru- 
ments ; for though Le Blanc, J., certainly intimated a strong opinion to 
that effect, it may, I think, be collected from the report, that Lord Ellen- 
borough inclined to be of a different opinion. For the reasons already 
assigned by the Court, I am clearly of opinion, in point of law, that these 
are negotiable instruments, like bills of exchange, and it seems to me that 
in so deciding, we are attending equally to the policy and the law of the 

^' Rule discharged- 

(a) BayUy, J., was absent 



Ex parte DAVEY, Gent., one, &c. — p. 646. 

Where an attorney, intending to apply to be re-admitted on the roll, affixed his notrcc 
outside the Court in the morning before the sittings of the Court, on the first day of 
the term of which" notice was intended to be given : Held, that it was a sufficient 
compliance with the rule, T. 33 G. a 



220 Shaw v. Broom. T. T. 1824. 

MOULD v. ROBERTS. — p. 719. 

An attorney is liable to an attachment for not entering an appearance for a defendant, 
in pursuance of his undertaking. 

On showing cause against a rule nisi for an attachment against the de- 
fendant's attorney, for not entering a common appearance for the defend- 
ant pursuant to his undertaking, the question was, whether the attorney 
was liable to an attachment for such default. 

Campbell contended that this was not a case in which an attachment 
would lie ; but he produced an affidavit from the defendant's attorney sta- 
ting that the plaintiff's attorney had agreed not to enforce the undertaking. 

Chitty y contra, referred to Tidd, 242, 8th ed., where it is laid down, 
that " the usual mode of proceeding against an attorney for not filing 
common bail or entering an appearance, pursuant to his undertaking, is 
by attachment ; (a) and if an attorney undertake to appear, the courts 
will oblige him to do it in a proper manner ; therefore if he undertakes 
for an infant, he must appear by guardian ; (b) and though he may have 
been imposed upon by the sheriff's officer, yet they will oblige him to ful- 
fil his undertaking." (c) 

The Court said, there was no doubt that an attorney is liable to an 
attachment for not entering an appearance pursuant to his undertaking; 
but inasmuch as in this case it was sworn on the other side, that the 
plaintiff's attorney had agreed not to enforce the undertaking, the rule 
must be discharged, but without costs. 

Rule discharged without costs. 

(a) 6 Mod. 42. 86. (b) 1 Stra. 114. 445. (c) 1 Stra. 69a 1 Chit Rep. 129, (a.) 



SHAW v. BROOM. — p. 730. 

Where the drawer of a bill of exchange indorses it to a third person as a valid security, 
and whilst it is current, his declaration afterwards that it was an accommodation bill, 
will not defeat the indorsee's right to sue the acceptor. 

Assumpsit by the indorsee against the acceptor of a bill of exchange 
for 100/., drawn by one E. Clifford. Plea, non assumpsit At the trial 
before Abbott, C. J., at the Middlesex sittings after last Hilary term, it 
appeared that Clifford, the drawer of the bill, having been arrested, had 
applied to the plaintiff to become one of his bail to the sheriff, which he 
agreed to do upon being indemnified against the consequences. Clifford 
then deposited the bill in question with him, on condition that it was to 
be returned, when the purpose for which it was deposited was answered. 
The action against Clifford was afterwards settled, and the plaintiff was 
discharged of his liability as bail. At this time, however, there were 
accounts between the plaintiff and Clifford, the latter being indebted to 
the former for goods sold, and upon a warrant of attorney, exceeding the 
amount of the bill. The plaintiff rested his case upon proof of these latter 
facts. In answer to the plaintiff's case, it was proposed to give in evi- 
dence a declaration on the part of Clifford, that the bill was merely an 
accommodation bill, and accepted for him by the defendant without any 
consideration. A witness accordingly proved that he had heard Clifford 
say, that the bill had been accepted by the defendant for his accommoda- 
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tion, and without any consideration. It appeared, however,- that this 
declaration was made by him after the bill had been indorsed to the plain- 
tiff, and before it was due. This evidence, it was contended on the part 
of the plaintiff, was inadmissible to affect the plaintiff's title to sue. The 
learned judge, however, received it, reserving its admissibility as matter for 
further consideration. The defendant, in the distress of the case, then 
called Clifford, who proved that in point of fact the bill had been merely 
accepted for his accommodation by the defendant, and denied all consid- 
eration between him and the defendant for the bill. The jury found their 
verdict for the defendant. A rule nisi for a new trial having been 
granted in Easter term, on the ground that Clifford's declaration was in- 
admissible in that stage of the cause in which it was received, 

Parke and Abraham now showed cause, and cited Smith v. Lyon, 
3 Campb. 465 ; (a) Benson v. Marshal. (6) 

Scarlett in support of the rule. 

Abbott, C. J. The plaintiff in the outset of the case did not profess 
to sue in respect of any right or title that Clifford had in the bill, because 
he gave in evidence an account of goods sold and delivered to him to 
the amount of 24/., and also proof of a judgment upon a warrant of 
attorney, by which it was manifest that Clifford was his debtor to a 
greater amount than that of the bill. That was the plaintiff's original 
case ; and the object was to show that, as against Clifford, he had a good 
title to the bill. It was proved that Clifford had parted with the bill to 
the plaintiff whilst it was current, and that the declaration, as to its being 
accommodation paper, was not made until afterwards. The question 
then is, whether after he has parted with the bill, as a good and valid se- 
curity, he can, by his own declaration, defeat the title of the person to 
whom he has so parted with it, or put in jeopardy, or vary the claim of 
the plaintiff, by saying, that he himself had received it from the acceptor 
without consideration. According to the case cited, (as now explained,) 
it seems that the declaration given in evidence was that of a man, who, 
at the time it was made, was holder of the bill, and who had not parted 
with it until after it was due. In such case, the rule undoubtedly is, that 
whatever consideration the plaintiff might have given for such a bill, still, 
by law, he could not be in a better situation than the drawer, and must 
stand or fall by the title of the latter. The facts of this case are, how- 
ever, entirely different. Upon further consideration, I think I ought not 
to have received the evidence of Clifford's declaration, and therefore there 
must be a new trial. 

Bayley, J. I think the defendant had not laid a sufficient foundation to 
let in evidence of Clifford's declaration. If the 'plaintiff had brought the 
action as trustee for Clifford, and rested solely on the title of the latter, 
then the declaration of Clifford would have been admissible ; but here the 
plaintiff rests upon the strength of his own title as against Clifford, and 
therefore it is not competent to the defendant to give in evidence the 
declarations of Clifford made after he had parted with, and whilst the bill 
was current. If the plaintiff insisted upon recovering through Clifford's 
title, there are cases in which it has been held that such declarations would 
be admissible, Harrison v. VaUance. (c) 

J a) See Rex v. Hardwickt, 11 East, 57a (6) Not reported 

c) 7 J. R Moore 304 I Bing. 45, S. C. See Hut v. Horn, 2 Campb. 92; 10 East, 
>:aad7T. R. 663 



222 Rex v. Kiddy. 1.1. 1824. 

Holrotd, J. Under the circumstances of this case, I think the evi- 
dence was not receivable, the declaration of Clifford having been made 
after he had parted with the bill, and before it was due. 

Littledale, J. I am of the same opinion. 

Rule absolute. 



The KING v. KIDDY. — p. 734. 

Where magistrates first took the examination of witnesses, not on oath, in support ot t 
conviction, and afterwards swore them to the truth of their evidence, the Court ex- 
pressed its disapprobation of the practice. 

This was a motion for a mandamus to magistrates, to set out the evi- 
dence taken by them in support of a conviction on the game trespass act. 
On showing cause, one objection taken to the mode of proceeding by the 
justices was, that they had first taken the examination of the witnesses, in 
support of the conviction, and then administered the oath to the truth of 
their statements respectively. 

The Court observed, that this was a very irregular and improper prac- 
tice in criminal cases. 

Abbott, C. J. Magistrates should understand that the oath is to be 
administered to the witness before he is examined, and not afterwards. 

Bayley, J. The answer of the witnesses to be taken under the sanc- 
tion of an oath. Swearing him after his examination is taken, is a very 
incorrect mode of proceeding, and it is hoped will be discontinued. 

As the matter was afterwards settled, nothing came of the motion for a 
mandamus. 

Adam was for the crown ; and Chtity for the defence. 



The KING v. The LICENSING JUSTICES of the WARD of FAR- 
RINGTON WITHOUT. — p. 735. 

Mandamus refused, to command justices to rehear an application for an alehouse license, 
which they had refused, though it was suggested that their refusal proceeded from a 
mistaken view of their jurisdiction. 



SMITH v. MATHAM. — p. 738. 

Motion to strike an attorney off the roll for signing a fictitious name to a demurrer, ai 
and for the signature of a barrister. 



LOVE, Executor, v. HONEYBOURNE. — p. 814. 

Where, by a judge's order, a cause and all matters in difference between the testator of 
an executor and the defendant, were referred to arbitration, and the arbitrator awarded 
that a sum certain was due to the defendant upon the balance of accounts, and di- 
rected the executor to pav the money out of assets on a given day, without determin- 
ing whether in point of fact the executor had assets to pay the money on the day 
appointed : Held, that the award was not void for uncertainty. 
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Br a judge's order, this cause, (which was an action of assumpsit,) and 
all matters in difference between the plaintiff's testator and the defend- 
ant, were referred to arbitration. The arbitrator, upon the investigation 
of the accounts, ascertained that there was a balance against the plaintiff's 
testator of 48/. 6*., and by his award directed the plaintiff to pay that sum 
to the defendant out of the assets in his hands as executor, on a particular 
day named in the award. A rule nisi was obtained on a former day to 
set aside the award, on the ground that it Was void for uncertainty, inas- 
much as the arbitrator had not ascertained whether, in point of fact, there 
were any assets in the plaintiff's hands to pay the sum awarded. 
C. F. Williams, on showing cause, was stopped by the Court. 
& Bayly, in support of the rule. The award is uncertain, because it 
directs the plaintiff to pay the sum awarded on a given day out of assets, 
when non constat that there will be any assets in his hands on the day 
appointed. This is not like a judgment, quando the executor has assets, 
which would be sufficiently certain. The arbitrator should have ascer- 
tained, by his award, whether there would be assets in the plaintiff's hands 
on the day appointed for the payment of the money; and if he had not 
the means of paying on that day, quacunque via data, the award is void 
for uncertainty. Submission by an executor or administrator to a refer- 
ence, is not an admission that he has assets ; Pearson v. Henry, 5 T. R. 
6. Here the plaintiff is ordered to pay, at all events, without ascertaining 
whether there will be assets, and therefore the award is bad on the face 
of it, because it is uncertain whether the executor shall pay any thing, 
inasmuch as he is not bound to. pay, if he has fully administered his tes- 
tator's effects. He referred to Worthington v. Barlow, 7 T. R. 453. 

Abbott, C. J. I think we cannot set aside this award for uncertainty. 
One part of it is unquestionably certain, namely, that part which finds 
that the plaintiff, as executor, is indebted upon the balance of accounts 
to the defendant, in the sum of 48/. 6s. of lawful money of Great Britain. 
The part of the award which directs the plaintiff to pay that money on a 
given day out of the assets of his testator's estate, is totally independent 
of the question of amount. It appears to me, tfiat this latter part of the 
award does not conclude the question of assets, but leaves that open. If 
the award is void for uncertainty, it will do no harm, the question of assets 
being left open. I am satisfied, however, that if the submission to the 
reference has concluded the question of assets, the plaintiff has concluded 
himself without any fault of the arbitrator ; but that is a question which 
we are not called upon to decide. It is enough to say for the present, 
that that part of the award which fixes the balance due, is certain beyond 
all manner of question, though the other part of it may not conclude the 
plaintiff from questioning whether he has any assets or not to pay the 
money. The question is, whether the award has ascertained the plain- 
tiff's chargeability with sufficient certainty, and I think it has. 

Holroyd, J. (a) By the submission, all matters in difference between 
the parties are referred to the arbitrator, who, instead of finding any thing 
to be due to the executor, finds that a balance of 48/. 6s. is due to the 
defendant. Then the award goes on to say, that which Mr. Bayly contends 
makes it uncertain ; but even supposing that part of the award not to be 
sufficiently certain for not determining whether the plaintiff has any assets, 

(a) Bayley, J., was absent. 
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still that will not vitiate the other part of the award. There may be a 
sufficient reason for the arbitrator not having determined that point. He 
may not have had the means of ascertaining what funds were in the plain- 
tiff's hands ; but the law imports that the money is to be paid in the way 
directed by the arbitrator. The arbitrator awards that the money shall 
be paid by the plaintiff out of the assets, upon a day which he fixes ; i. e. 
if there are any assets in his hands at that time. If the plaintiff had fully 
administered at that time, he would not be bound to pay, even according 
to the terms of the award. But assuming that part of the award to be 
bad, still it would not make void the residue, which ascertains that the ooc 
party is indebted to the other in so much money. The direction as to the 
manner in which the money is to be paid would not affect the adjudication 
as to the sum actually due. 
Littledale, J., concurred. 

Rule discharged. 



BROWN v. MURRAY. — p. 830. 

After notice of trial in a libel cause, to which a justification was pleaded, the Comt 
postponed the trial to enable the defendant to procure witnesses from abroad, (the 
sources of the proposed evidence being particularly pointed ouUbut imposed the term 
of his undertaking to admit on the trial the publication of the alleged libel. 

Case for a libel, to which the defendant pleaded not guilty, and several 
pleas of justification. The declaration had been delivered on the 29th 
April last, and issue having been joined on the defendant's pleas, which 
were pleaded last term, notice of trial was given for the adjournment day 
in Middlesex after this term. On Friday last, a rule nisi was obtained for 
postponing the trial until the sittings after next Michaelmas term, on the 
defendant's affidavit, that there were material and necessary witnesses to 
his defence, (whose names were mentioned,) now at the Ionian Islands, 
and without whose testimony he could not safely proceed to trial. The 
affidavit further stated, that he was not apprized, until after notice of trial 
had been given, of the materiality of the evidence of the witnesses named. 

Denman, C. S., and Brougham, now showed cause, and contended that 
this was a case in which the trial ought not to be postponed. According 
to the doctrine lately laid down, (a) the publisher of a libel must, before 
he publishes it, be able to vouch the truth of his statement, and be fully 
prepared to justify himself when called upon. Now, here, the application 
to postpone the trial is not made until after notice of trial is given ; so 
that, upon that general ground, this rule cannot be made absolute. At 
all events, it ought to be imposed as a term upon the defendant, that he 
should admit the publication of the matter charged to be libellous. It is 
by no means a matter of course to postpone any trial after regular notice 
given, and more especially in the case of a libel, where the injury to the 
plaintiff by delay is most grievous. 

Parke, in support of the rule. This is distinguishable from the case 
where a defendant may reasonably be expected to be fully prepared for 
his defence, because here the materiality of the witnesses was not ascer- 
tained until after notice of trial was given ; and the particular sources of 

(a) See Rue v. Harvey, 3 Dowl. & Ry. 
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information are pointed out, and the names of the witnesses are mentioned, 
which need not have been done. This, therefore, is not an application 
for unnecessary delay, but is made bona fide for the furtherance of justice. 

Abbott, C. J. What was said in the case alluded to by the plaintiff's 
counsel is carried here a little further than the Court intended it should 
be. The general observation that a defendant in a libel cause should be 
fully prepared to defend himself, applies to all cases ; and where there is 
a bona fide ground for delaying a cause, the Court will interfere. I 
recollect an application having been made by a defendant in a libel case, 
to postpone the trial until he could get particular information necessary to 
his defence ; but inasmuch as the particular sources whence he expected 
to derive his information were not pointed out, the Court would not inter- 
fere. But here the defendant does point out specifically the particu- 
lar sources of information, and he even gives the names of his witnesses. 
I think, therefore, that the rule should be made absolute, but on the terms 
of the defendant undertaking to admit the publication of the alleged 
libel ; the costs of this application to be costs in the cause. 

The other judges concurred. 

Rule absolute, (a) 

(«) It it not necessary, in an affidavit to postpone a trial on the absence of materia] witnesses, 

to name the witnesses. 

On the same day a similar application was made in another libel cause, (Buckingham 
v. Bankty) and for leave for the defendant to examine witnesses on interrogatories in 
Upper Egypt ; and it being objected, that as the defendant did not specify by name, in 
his affidavit, the witnesses material and necessary to his defence, the Court ought not 
to postpone the trial, 

The Court said, it was not usual, and certainly not requisite, to name the witnesses 
whom the party deemed necessary, and proposed to examine. 

Rule absolute. 



The KING v. BENNETT. — p. 832. 

A defendant, convicted of a misdemeanor, and adjudged by this Court to pay a fine to 
the kin£, and to be imprisoned in the custody of the marshal for a term certain, and 
to remain in custody after the expiration of his imprisonment until the fine should be 
paid, was, after the expiration of his defined term of imprisonment, and before the tine 
was paid, admitted to the rules for a term limited, in consequence of the dangerous 
state of his health. 

This defendant had been convicted of a misdemeanor, and sentenced 
by the Court to be confined in the custody of the marshal of the Mar- 
shalsea of this Court, for twelve calendar months, and to pay to the king a 
fine of 1000/., and ordered to remain in custody until the fine should be 
paid. The term of the defendant's imprisonment having expired, but ho 
being unable to pay the fine, 

Curwood now applied on his behalf, that he might be admitted to the 
privilege of the rules of the prison, until he should be enabled to pay the 
fine; and he submitted, that as the defendant was a debtor of our lord 
the king, he was in principle in the same situation, and was entitled to 
the like privilege, allowed to other debtors. There might be a distinc- 
tion, perhaps, between a crown debtor in execution for penalties, and a 
person in execution and remaining in custody for non-payment of a fine 
imposed upon him as a punishment ; but under the special circumstances 
vol. xvi. 29 
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disclosed in the affidavits now produced, he prayed that the defendau 
might be admitted to the rules. He produced the affidavits of the de- 
fendant and two physicians res|>ectively, stating that the defendant was 
in an ill state of health, and that unless he was allowed air and exercise, 
his life would be in danger. 

Notice of this application having been given to Mr. Attorney-General, 
and no opposition being made to it on the part of the crown, 

Abbott, C. J., said, In order that we may not establish a precedent 
for holding that a person remaining in custody under circumstances 
similar to the present, is entitled to the privilege of the rules, we shall ] 
make a special order, and do now order accordingly, that the marshal be ' 
at liberty to allow the benefit of the rules to the party now applying j 
until the fourth day of next term, if we shall think fit. The rule will 1 
be drawn up upon reading the affidavits of the defendant, and of the J 
physicians who depose to the state of his health. j 

A rule was accordingly drawn up in the terms dictated by the Court. j 



HERBERT and Another, Executors, v. KEAL.— p. 833. 

Executors are bound to give a peremptory undertaking to proceed to trial, in like 
ner as other plaintiffs, but they are not liable to costs on discharging the rule. 

On showing cause against a rule nisi for judgment as in case of a non- 
suit for not proceeding to trial pursuant to . notice, the question was, 
whether the plaintiffs, who sued as executors, could be compelled to give 
a peremptory undertaking to proceed to trial at a time stipulated ; and 

The Court said, they could not make any distinction in this respect 
between executors and other plaintiffs. They must proceed peremptorily, 
or submit to a stet processus, &c. 

It was then submitted, that the rule could only be discharged with 
costs, inasmuch as the defendant had been obliged to come to the Court 
after repeated delays on the part of the plaintiff; but, 

The Court said, that the rule as to costs in the case of executors ap- 
plied to motions for judgment as in case of a nonsuit, in like manner as 
if the cause had actually proceeded to trial and judgment. 

Chitty for the plaintiffs ; Abraham for the defendant. 
v Rule discharged, upon the plaintiffs undertaking 

to give a peremptory undertaking to try at the 
sittings after this term, (a) 

(a) See 14 G. 2, c. 17; Willes, 316; Barnes, 190; 2 H. B1.277; 7 Price, 709; 
Tidd, 8th ed. 823, 30 ; 2 Archbold's Prac 214. 



The KING v. The SHERIFF of MIDDLESEX, in a Cause of H ALU- 
DAY v. LOCKE. — p. 834. 

Where the defendant obtained two days' further time for justifying bail, and it was or- 
dered that in the mean time the plaintiff should be in the same situation as he might 
otherwise have been by the practice of the Court, and in the interval the plaintiff 
demanded a plea : Held, that the justification of bail was not thereby waived. 
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DALGLISH and Others v. DAVIDSON.— p. 6. 

The owner of a British ship may avail himself of a statement of average made at tho 
port of delivery in a foreign country, according to the law thereof, so as to charge a 
British freighter of goods, under a charter made in Britain, with the expenses ofivages 
and provisions for the seamen, incurred during the necessary detention of the ship at 
an intermediate port, although by the law of this country such expenses would not be 
recoverable as average. 

Assumpsit to recover 1161. 15*. 6d., money received by the defendant 
to the plaintiffs' use. At the trial before Abbott, C. J., at the London 
adjourned sittings after Trinity term, 1823, a verdict was found for the 
plaintiffs, subject to the opinion of the Court upon a case, which stated 
the following facts : — 

The defendant was owner of the ship Brothers, registered in the port 
of Grangemouth in Scotland, where he resided at the time of making 
the agreement and of signing the bills of lading after mentioned. The 
plaintiffs, who resided at Glasgow, agreed for the hire or freight of the 
said ship from Greenock to St. Petersburgh, at a certain rate of freight, 
and other charges, stipulated in the following letter, addressed to them 
by the defendant : — 

Grangemouth, 16th September, 1820. 

Messrs. R. Dalglish, Falconer, and Co., Glasgow. 

Gentlemen, — I hereby offer you the brig Brothers, of which vessel I am 
master, to proceed on Monday, first to Port Glasgow and Greenock, and 
there load a cargo of sugars, and such goods as you may have to ship for 
St. Petersburgh, and to carry about seventy-five tons through the canal, 
and load up the remainder here for the sum of two hundred and fifty 
pounds sterling, in full of canal dues and all other charges ; the cargo to 
be discharged at Cronstadt ; but, should I find that the frost is not set in 
there on arrival, and that I can proceed to St. Petersburgh, I am to ha**? 
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thirty pounds more for carrying to St. Petersburgh all that the vessel can 
take upon the draught of water, and the remainder to go up from Cron- 
stadt at your expense ; to have eighty pounds to account of the freight to 
pay charges at Green* ck and through the canal ; to be loaded immediate- 
ly, and discharged at Cronstadt or St. Petersburgh, as soon as possible 
after arrival. And this offer binding, having your acceptance this even- 
ing. I am, &c. 

The ship took in a cargo at Greenock, the greater part of which, con- 
sisting of sugars and cotton goods, was shipped by plaintiffs, and consign- 
ed to their agents at St Petersburgh. Two bills of lading were signed 
by the captain in the following form : — 

Shipped, in good order and well conditioned, by R. Dalglish, Falconer, 
and Co., in and upon the good ship or vessel called the Brothers, whereof 
is master, for this present voyage, John Davidson, and now lying in the har- 
bor of Greenock, bound for Cronstadt or St. Petersburgh, to say, three 
hundred and fifty-five boxes of sugars, weighing gross, sixty-eight tons, 
seventeen hundred weight, three quarters, and fifteen pounds, being marked 
and numbered as in the margin, and are to be delivered in the like good 
order and well conditioned at the aforesaid port of Cronstadt or St. Peters- 
burgh, (the act of God, the king's enemies, and all and every other dangers 
ind accidents of the seas, rivers, and navigation, of what nature or kind 
soever, excepted,) unto Allan, Stewart, and Co., or to their assigns, he or 
they paying Freight for the said goods, sixty shillings British sterling per ton, 
as per agreement, with primage and average accustomed. In witness 
whereof, the master or purser of the said ship, or vessel, hath affirmed to 
four bills of lading, all of this tenor and date, the one of which four bills 
being accomplished, the other three to stand void, &c. Dated at Greenock. 

28 September, 1820. John Davidson. 

Some other goods were, with plaintiffs' consent, shipped by two other 
persons, respectively, on board the Brothers, consigned to different mer- 
chants residing at St. Petersburgh ; and bills of lading, similar to the bills 
of lading for the plaintiffs' goods, were duly signed by the captain. On 
the 4th October, 1820, the vessel sailed from Greenock with the said 
cargo, for St. Petersburgh, and having encountered very tempestuous 
weather, she was necessarily obliged to put into Erdholm, in Denmark, 
for the preservation of the ship and cargo. It was necessary to unload 
the cargo, and fifty-two chests of sugar, belonging to the plaintiffs, being 
found damaged by salt water, were properly sold there to prevent further 
loss, and produced the sum of 280/. 95. 4c/. sterling ; which sum was ex- 
pended at Erdholm in and about the necessary repairs and refitting of 
the ship. The ship proceeded on her voyage, and having arrived at St. 
Petersburgh, the cargo was landed into the government warehouses, which 
are the usual places for such goods. By the law of Russia, officers called 
dispatcheurs are appointed to make up and settle general and particular 
averages, who have cognizance and authority in all matters relative there- 
to ; and by the same laws, no part of the cargo which is the subject of 
such average, or liable to contribute thereto, is allowed to be taken out 
of the government warehouses until the proportionable contribution to 
such average, according to the statement or settlement of the dispatcher, 
be paid in respect of such goods, or security be given for the payment 

i 
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thereof. The defendant, upon his arrival at St. Petersburg}), accordingly 
put his papers relative to the general and particular average, which had 
been incurred in the course of the voyage, into the hands of Mr. J. Heim- 
berger, one of the dispatcheurs legally appointed and acting as aforesaid 
at St. Petersburgh; and Mr. Heimberger called upon Messrs. Allan, 
Stewart, and Co., and also upon the several consignees of the other parts 
of the cargo, for their invoices of the said cargo, and such other docu- 
ments as were by him deemed necessary for the proper ascertainment 
and settlement of the said averages ; and invoices, and other documents, 
were accordingly furnished to the dispatcheur, by Messrs. Stewart and 
Co., and the other consignees respectively. Mr. Heimberger thereupon 
made up and duly signed his statement and settlement of the general and 
particular average incurred in the course of the voyage, and in conform- 
ity thereto delivered to Messrs. Stewart and Co., and also to the defend- 
ant, separate accounts current relative to the said average ; in which ac- 
counts the proceeds of the fifty-two chests of sugar sold at Erdholm by 
the defendant were included and carried to the credit of Messrs. Stewart 
and Co. The latter paid the dispatcheur 368 roubles, 33, the balance of 
their account. The consignees of the other parts of the cargo respec- 
tively paid to the dispatcheur the several sums of 522 roubles and 417 
roubles, as their respective proportions of the contribution to the said 
general average in respect of the goods so consigned to them respective- 
ly; and Messrs. Liddell and Co., the agents for the defendant, received 
from the dispatcheur the sum of 291 roubles, the balance of defendant's 
account current. The cargo of the ship, except the fifty-two chests of 
sugar before-mentioned, was delivered to the respective consignees there- 
of, agreeably to the bills of lading for the same. The balance of freight 
for the voyage, after giving credit for previous advances, and for the 
freight received from the other consignees, was paid by Messrs. Stewart 
and Co. to the defendant at St Petersburgh. By the laws and customs 
of Russia, the wages and provisions of the crew of a vessel driven into 
and detained in port, under the circumstances hereinbefore stated as af- 
fecting the Brothers during such detention, are considered as general av- 
erage charges, and in the statement or settlement of average made up by 
Mr. Heimberger, a sum of 3981 roubles is accordingly included and al- 
lowed for the wages and provisions of the captain and crew of the Broth- 
ers, while she was so necessarily detained at Erdholm, of which sum the 
proportion for the goods belonging to the plaintiffs, amounted to 116/ 
15*. 6d. The plaintiffs had insured the said goods by a policy in the 
common printed form at Lloyd's Coffee House, and the underwriters have 
refused to pay the plaintiffs any part of the said 116/. 15*. 6d., on the 
ground that it is the custom of Lloyd's, on making up average losses, not 
to allow, as against the underwriters^the wages and provisions of the 
crew whilst detained under similar circumstances as the Brothers was at 
Erdholm. The plaintiffs admit that they were liable to contribute the 
sum of 163/. 13*. \0d. towards the general average; but they contend 
that the before-mentioned charges for wages and provisions ought not to 
have been included or allowed in the settlement of the said average ; and 
they seek to recover in the present action the said sum of 116/. 15*. 6d., 
as the balance of the proceeds of the said fifty-two chests of sugar so sold 
as aforesaid, after allowing the said sum of 163/. 13*. 10</. thereout, but 
excluding any allowance for the wages or provisions. 
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The question for the opinion of the Court is, whether the owner of a 
British ship can avail himself of a statement of average made in a foreign 
country, so as to charge shippers of goods, or a freighter under an agree- 
ment for charter, entered into in this country, with the expenses of wages 
and provisions included in such statement of average, according to the 
practice of the foreign country where it was made. 

Campbell, for the plaintiffs, referred to Simonds v. White, 4 Dowl. <fc 
Ry. 375. 

Bayley, J. But I am of opinion that so much only could have been 
replaced to the plaintiffs' account as the law of the country, a port of 
which was the ship's place of ultimate delivery, would waVrant ; and that 
brings this case precisely within the principle of Simonds v. White, from 
which I think it is not distinguishable. 

Holroyd, J., and Littledale, J., concurred. 

A nonsuit was, therefore, directed to be entered. 

Anderdon was to have argued the case for the defendant 



The Dean and Chapter of HEREFORD v. MACKNAMARA, Esq. 

— p. 95. 

Id an action against a sheriff for a false return to a ca> sa., it is not necessary to aver in 
the declaration that the sheriff had notice from the plaintiff that the defendant wa# 
within his bailiwick, so that he might arrest him. 

Declaration in case against the sheriff of Brecknock stated, that 
plaintiffs, in the third year of the reign, &c, recovered a judgment in 
this Court against one James Spencer, for a sum of 1701/. 10*., costs and 
damages in an action of covenant ; that the same judgment was after* 
wards affirmed in the exchequer chamber upon a writ of error, and a 
further sum of 20/. adjudged to be paid to the plaintiffs for their costs ; 
that the record was remitted back into this Court, and a writ of testatum 
capias ad satisfaciendum sued out thereon on the 18th of June, in the 
fourth year of the reign, &c, and delivered to defendant, the then sheriff 
of Brecknock ; that the said James Spencer mentioned in the said writ, 
after the delivery thereof to defendant, and before the return thereof, to 
wit, on, &c., " within the bailiwick of the said defendant, was in sight 
and in the company and presence of the said defendant, so that the said 
defendant being sheriff, <fcc., could and might, at all, or any, or either of 
those days and times, have taken the said James Spencer by his body, by 
virtue of the said writ at the suit of the said plaintiffs, yet the said de- 
fendant," &c, neglected to take the said James Spencer, and returned 
non est inventus, whereby, &c. Second count, the same, only stating 
that, although the said James Spencer, after the delivery of the writ to 
defendant, and before the return thereof, to wit, on, &c, " was within 
the said bailiwick of the said defendant; so that the said defendant, 
being sheriff, &c, could and might, at all, or any, or either of those times, 
have taken the said James Spencer, &c, and although the said defendant 
was then and there required to take and arrest the said James Spencer, 
yet the said defendant," &c, neglected, &c, concluding as before, but 
omitting to state the return of non est inventus. Third count, that de- 
fendant did take and arrest the said James Spencer, but afterwards suffered 
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him to escape. To the third count, a plea of the general issue, not 
guilty ; to the first and second counts, a special demurrer, setting forth, 
as grounds of demurrer to the first count, that it is not stated in what 
term plaintiffs recovered the judgment against Spencer ; that it should 
have stated that a transcript of the record and proceedings, and not " the 
said record and proceedings, 1 ' was had into the exchequer chamber ; that 
it should not have stated merely that " the record and proceedings afore- 
said," but that as well the record and proceedings aforesaid as the proceed- 
ings of the justices of the common bench and barons of the exchequer afore- 
said, were remitted back into this Court ; and that it is not alleged nor 
does appear that defendant ever knew or had any notice that Spencer 
was within his bailiwick, nor that Spencer was ever personally known by 
or pointed out to defendant ; and to the second count, that it is not 
stated nor does appear that defendant ever knew or had notice that Spen- 
cer was within his bailiwick, nor that defendant knew or had notice where 
he might find Spencer within his bailiwick, in order that he might arrest 
him. Replication to the plea, a similiter, arid joinder in demurrer. 

Campbell, in support of the demurrer. The first two counts are both 
equally bad. The first avers that Spencer, within the bailiwick of the 
defendant, was in sight and in the company and presence of the defend- 
ant, so that he might have taken him ; but it does not aver that notice of 
that fact was given to the defendant, or that he was required to arrest 
Spencer. Now, the sheriff cannot be presumed to be personally acquaint- 
ed with the features of every person within his bailiwick, and therefore 
notice that the party is within his bailiwick, and a requisition to arrest 
him there, must be given to the sheriff. Gibbon v. Coggon, 2 Camp. 189. 
Then the averment in the second count is even weaker than that in the 
first, for it is only that Spencer was within the bailiwick, so that the de- 
fendant might have taken him, and that although the defendant was re- 
quired to take him, he neglected to do so. That cannot be construed 
wito a formal and proper notice and demand ; it is only saying that the 
defendant was required, which may mean required by the exigency of the 
writ, and not by the plaintiffs. 

Abraham, contra, was stopped by the Court. 

Abbott, C. J. This demurrer must be overruled. An averment of 
notice is not necessary in point of form, and an actual service of notice' 
would not necessarily benefit the sheriff in point of fact, for it would not 
enable him to know the person of the party whom he was to arrest, if he 
was previously ignorant of it. 

Raylet, J. Taking the averment to mean a notice and demand by 
the exigency of the writ, and supposing that to be proved by the produc- 
tion of the writ, the sheriff might still have a good defence by showing 
that he was ignorant of the person of the party to be arrested. But an 
averment of notice is certainly not necessary, and though ignorance of 
the man's person may be a defence at the trial, the omitting to aver that 
the defendant knew his person, and had notice that he was within his baili- 
wick, will not render a declaration bad on demurrer. 

Littledale, J. (a) I am satisfied no case can be found in which it 
has been held that the plaintiff in the suit is bound to give notice to the 
sheriff where he may find the defendant, ftor is any such averment 

(a) Holroyd, J n was absent. 
vol. xvi. 30 
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necessary. It is the duty of the sheriff, by himself or his officers, to adopt 
the proper measures for finding the person named in the writ, and if he 
does not, he must abide the consequences. It is impossible to say that 
either of these counts is bad on demurrer. 

Judgment for the plaintiffs on demurrer. (b) 

lb) Vide 4 Taunt 117; Com. Dig. tit Pleader, P.; 2 £. 10; Cro. Eli*. 877, 27 

Eliz. c. 8. 



FORD v. PRIMROSE. — p. 287. 

The words, M I think the present business ought to have the roost rigid inquiry, for he 
(the plaintiff) murdered his first wife ; that is, he administered, improperly, medicines 
to her for a certain complaint, which was the cause of her death," are actionable, and 
if doubtful, the doubt is cured by the verdict. 

Slander. The declaration alleged that the defendant, intending it to 
be believed that the plaintiff had been guilty of murder or manslaughter, 
in a colloquium of and concerning the death of plaintiff's wife, used these 
words : " I think the present business ought to have the most rigid 
inquiry, for he (meaning the plaintiff) murdered his first wife, that is, he 
administered, improperly, medicines to her for a certain complaint, which 
was the cause of her death." On not guilty, the jury, at the last assizes 
for the county of Suffolk, before Gaselee, J., found a verdict for the plain- 
tiff. Damages, 20/. 

Storks now moved to arrest the judgment, for that these words, taken 
together, were not actionable, inasmuch as they did not import any crime 
punishable by law. The word " murdered " is fully explained by what 
follows, which shows that the death was caused by the administration of 
improper medicines for a certain complaint, whereof the woman died. 
Now, if medicines were improperly administered, either from accident or 
ignorance, and death ensued, it would be neither murder nor manslaugh- 
ter. The words declared upon, therefore, do not import any offence in 
law, and consequently are not actionable. 

Abbott, C. J. Admitting it to be doubtful whether these words import 
the charge of a crime upon the plaintiff, that doubt has been removed by 
the verdict ; for the declaration alleges that the defendant uttered these 
words with an intention to cause it to be believed that the plaintiff was 
guilty of murder or manslaughter, and if the jury were of opinion that 
they were uttered with that intention, we cannot say that the plaintiff is 
not entitled to a verdict. But I cannot say that these words may not, in 
reasonable construction, import a charge of murder or manslaughter, es- 
pecially after the finding of the jury. 

Bayley, J. I take it that if a man, by the improper administration of 
medicines to another, cause his death, that would be manslaughter. And 
if he administers medicines with an intent to produce death, it would be 
murder. I think the words declared upon import, at least, a charge of 
manslaughter. 

Holroyd, J., and Little dale, J., were of the same opinion 

Rule refused, (a) 

(a) Vide Thompson v. Bernard, 1 Camp. 48, and Minors v. Lccfordj Cro. Jac. 114. 
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CADMAN v. LUBBOCK. — p. 289. 

A tender of 2L to pay It 13*. is good, if the plaintiff objects to receive it only because 
he is entitled to a larger sum, and not on the ground that he has no change. 

Assumpsit for goods sold and delivered, to which the defendant pleaded, 
first, not assumpsit, and second, a tender of a sum of 1Z. 13*., on which 
issue was joined. At the last Essex assizes, before Graham, B., it was 
proved that the defendant, before action brought, tendered 21. to the 
plaintiff, and demanded the change. The plaintiff refused to take the 
money, saying that more than 1/. 13*. was due to him. Upon this evi- 
dence the learned judge directed a verdict for the defendant, holding that 
the plea of tender was sufficiently proved. 

Knox now moved for a new trial, contending that a tender of 21. in 
payment of 1/. 13*. could not support the defendant's plea, for that he 
ought to have tendered the exact sum. The plaintiff was not bound to 
give change when a larger sum was offered. He cited Thomas v: Evans, 
10 East, 101 ; Botterbee v. Davis, 3 Camp. 70; Robinson v. Cooke, 6 
Taunt. 136 ; and Brady v. Jones, 2 Dowl. & Ry. 305. 

Abbott, C. J. I think, on the authority of decided cases, the direction 
of the learned judge was perfectly right, and that this was a good 
tender. Here the money was produced ; and although it amounted to 
more than was intended to be paid, yet the plaintiff does not make any 
objection on that ground, nor does he say, " I cannot give you change — 
you must produce me \l. 13*. ; " but he puts his refusal to take the 
money upon a perfectly different ground, namely, that the sum he claimed 
was more than 1/. 135. 

Bayley, J. This is not like a case where the party does not produce 
any money at all ; but the objection here is as to the quantum of money 
tendered. In Black v. Smith, (a) Lord Kenyon said, " I take it to be 
clear, beyond a doubt, that if the debtor tenders a larger sum of money 
than is due, and asks change, this will be a good tender, if the creditor 
does not object to it on that account, but only demands a larger sum." 
In that case there was evidence that the party had the money ready. So 
here, the money was produced, and the plaintiff does not object that he 
has no change, but puts his refusal to take the money upon a totally dif- 
ferent ground. I think this was a good tender. 

Holroyd, J., and Littledale, J., were of the same opinion. 

Rule refused. 

(a) Peake, N. P. C. 8a Vide Douglas v. Patrick, 3 T. R. 683 ; Wright v. Reed, Id. 
5W ; Cole v. Blake, Peake, N. P. C. 179 ; Spybey v. Hide, 1 Camp. 181 ; Wade's case, 5 
Rep. 115, a. ; AstUy v. Reynolds, Stra. 916; Muffatt v. Parsons, 1 Marsh, 55. 



The KING v. The JUSTICES of SURREY. — p. 308. 

ty the 26 G. 2, c. 31, 8. 4, no ale license shall he granted but on the 1st September, 
7early, or within twenty days after, and by h. 16, alehouses in cities and towns cor- 
porate are excepted ; but by 3 G. 4, c 77, s. 7, all general annual meetings for grant- 
ing licenses, as well in cities and towns corporate as in all other places in England, 
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snaJ be held in the month of September, yearly : Held, that the effect of this clause 
was not to repeal the general provision of the former statute, bat to extend its opera- 
tions to cities and towns corporate only. 
Mandamus will not lie to the justices to rehear an application for an ale license at any 
other period of the year than within the first twenty days of September, though the 
justices may have refused a license under a mistake of the law. 



MORLEY v. NEWMAN. — p. 317. 

By submission to arbitration, it was agreed between A. and B M who carried on the busi- 
ness of surgeons and apothecaries at H., to dissolve partnership, and that all matters in 
difference Detween them, and the terms and conditions on which the copartnership 
should be dissolved, should be referred to an arbitrator; and the arbitrator na?ing de- 
termined that it should not be lawful for B., during the lifetime of A M to carry on 
the profession or practice of a surgeon, &c, at H., or within thirteen miles thereof: 
Held, that the arbitrator had not exceeded his authority. 

THE'parties to this cause had carried on for some time the business of 
surgeons and apothecaries at Horncastle, in copartnership, but disputes 
having arisen between them, it was agreed that the partnership should 
be dissolved, and that all matters in difference, and the terms and con- 
ditions on which the copartnership should be dissolved, should be referred 
to an arbitrator. It was part of the terms of submission that Morley 
should carry on the business for his own sole benefit. The arbitrator 
awarded, among other things, as part of the terms and conditions of the 
said dissolution, to him referred, that it should not be lawful for New- 
man, during the lifetime of Morley, to carry on the profession or practice 
of surgeon and apothecary in Horncastle, or within thirteen miles thereof. 

Scarlett had obtained a rule to show cause why the award should not 
be set aside, on the ground that the arbitrator had exceeded the authority 
given him by the submission, in awarding that Newman should not prac- 
tise within a certain distance of Horncastle. 

Denman and G. Marriott on this day showed cause, and contended 
that the arbitrator had full power to award in the manner complained of, 
under the terms of the submission. 

Scarlett and Patteson, contra, insisted that the arbitrator had no 
power to impose the term objected to. 

Abbott, C. J. I am of opinion that the arbitrator had power, under 
the general terms of the submission, to make an award in the terms in 
question. 

Bayley, J. I think the arbitrator had power to impose the condition 
as to Newman's practice ; but, supposing him to have exceeded his au- 
thority, still his award can only be void as to that part ; but it may be 
part of the terms on which the rule is to be discharged, that Newman 
shall enter into a covenant not to practise within a certain distance of 
Horncastle. 

Littledale, J. (a) Such a condition accompanying a dissolution of 
partnership is very usual. 

Rule discharged. 

(a) Holroyd, J., was gone to chambers. 
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EGAN and Another v. J. THRELF<ALL. — p. 326. 

A Bank of England note for 1000/., dated 12th October, 1820, was lost in London, in 
April, 1821, and in June, 1822, was presented for change to a money broker in Liv- 
erpool, by a person with whom the latter was well acquainted, but who was then in 
pecuniary difficulties, and he changed it by giving bills, which had some time to run 
and cash, deducting a commission, without asking any questions how the holder came 
possessed of it : Held, in an action of trover by the true owner against the money 
broker, that it was for the jury to say whether the defendant had received the note 
fairly and bona fide in the ordinary course of business, and had given full value for 
it; and the jury having found for the plaintiff, the Court refused to disturb the 
verdict 

Trover for a Bank of England note for 1000/., payable to bearer, 
dated 1 2th October, 1820. Plea, not guilty, and issue thereon. At the 
trial before Holroyd, J., at the Summer assizes for Lancashire, 1823, the 
case was this : The plaintiffs are solicitors in London, and on the 3d 
April, 1821, they drew a check on their bankers, Messrs. Snow and Paul, 
for 7843/. Sft. 3tf., for the purpose of paying the amount into the hands 
of the cashier of the Bank of England, to the credit of the Accountant* 
General. Their clerk having obtained payment of the check in seven 
one thousand pound* and other notes of smaller amount, carried the 
money to the Bank of England. He took the notes out of his pocket* 
book in order to count them over with the bank clerk, and discovered that 
one of the thousand pound notes, dated 1 2th October, 1820, was missing 
The plaintiffs, being informed of the loss, immediately advertised the 
note in several morning and evening London newspapers. No traces of 
the note were, however, discovered until the 3d July, 1822, when it was 
paid into the Bank of England by Messrs. Jones, Lloyd, and Co., as part 
of a sum of 46,611/. On inquiry it was discovered that Messrs. Jones, 
Lloyd, and Co. had received the note of Messrs. Williams, Burgess, and 
Co., with whom the defendant kept a banking account, and from whom 
they received it by remittance from Liverpool, with other money, on the 
"26th June, 1822. The defendant is a banker, general dealer, spirit 
merchant, partner in a brewery, and bill broker, at Liverpool. On in- 
quiry of him how he became possessed of the note, he stated to the 
plaintiffs' agent, residing at Liverpool, that on the 24th June, 1822, he 
discounted it for a Mr. Isaac Henry, a slop-seller and tavern-keeper at 
Liverpool, and gave him full value for it in bills to the amount of 704/., 
and the remainder in bank-notes and cash, allowing him five per cent, in- 
terest on the bilk for the time they had to run, and deducting one eighth 
per cent, commission. He made no inquiry of Mr. Henry how he came 
possessed of the note ; he saw that it was a good one, and that was 
enough for him. At that very time the plaintiffs' agent was suing Henry, 
at the instance of the defendant and his partners in his brewery concern, 
for a debt of 12 or 15/., for ale sold by the firm, and Henry had given a 
cognovit for the amount. The same witness stated that Henry had taken 
the benefit of the Insolvent Debtor's Act six months previous to the time 
of the transaction in question ; and it appeared from his schedule de- 
livered on that occasion, that he admitted himself to be the defendant's 
debtor for sprituous liquors sold and delivered to the amount of 3/. 0*. 6d. 
The newspapers in which the plaintiffs had advertised the note were in 
general circulation in Liverpool at that period. The defendant stated 
that there was no other person present at the transaction but Henry. He 
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kept no account of. the transaction in his books, except of the bills which 
were entered in his bill-book, and which he produced to the witness. He 
could not state how the difference between the 704/. and the remainder 
of the 1000/. was made up, except that it consisted of bank-notes and 
gold, but in what description of notes he could not say, as he had no 
entry of the transaction. He admitted that it had been his custom for 
some years to enter all such transactions, but as it did not answer he had 
discontinued it. On the part of the defendant, it appeared from the evi- 
dence of his clerk, that on the 24th June, 1822, he was present when the 
note in question was brought to the defendant by Henry, to have it 
changed. The defendant had had frequent transactions with Henry in 
discounting bills for him. Henry was a slop-seller, and kept the Ameri- 
can Tavern, which was frequented by seafaring people. He said he 
wanted bills of exchange and cash for the note ; that he wanted the change 
for a person named Hughes, then lodging at his house ; and that the de- 
fendant must not charge more than one eighth commission. > The usual 
commission charged at Liverpool for changing large notes was one fourth, 
and Henry said that the defendant must divide the commission with him, 
as he wished to have some profit by the transaction. The defendant 
agreed to take only one eighth per cent., if Henry would take part of the 
amount of the note in bills of exchange, and the rest in cash, which he 
consented to do. Whereupon the defendant produced several bills for 
Henry from his pocket-book, to select which he pleased ; and he took eight, 
amounting to 704/., upon which he was allowed five per cent, for the time 
they had respectively to run. The defendant gave him the remainder 
of the amount in bank-notes and cash, deducting 25*. for his commission. 
Witness could not give any precise account of the bank-notes which 
were given to Henry with the bills. They frequently entered the num- 
bers of 20/. notes, and notes of a larger amount. On the same day the 
note was remitted to defendant's bankers in London, Messrs. Williams, 
Burgess, and Co. The bills given to Henry by the defendant passed cur- 
rent, as cash, in Liverpool, in the purchase of merchandise. Two of the 
bills were dishonored when due, but the defendant afterwards took theui 
up. Henry was a customer of the defendant in discount transactions, 
and the witness knew of no other dealings between them except in dis- 
counting bills. The defendant's remittances to the house of Williams, 
Burgess, and Co. amounted to 200,000/. per annum. Mr. Henry was also 
called as a witness for the defendant, and he stated that the note had be- 
longed to a Mr. Hughes, who was, at the time of the transaction in ques- 
tion, lodging at his house, waiting for a vessel to go to America. He had 
been at his house in the previous month of November, for the same 
purpose. Hughes told him he wanted a Bank of England note for 1000/. 
changed. Witness said that he could not get so large a note exchanged 
without paying a commission of one eighth, which he agreed to give. 
Henry then took the note to the defendant,and told him he wanted it changed 
for Hughes ; that some promiscuous bills would do, and the remainder in 
cash, as Hughes wanted to purchase some goods to take with him to 
America. The defendant then said, " Very well ; I'll do it for you," and 
produced some bills, eight of which witness selected, amounting to 704/., 
and received the remainder in cash and bank-notes, paying 25*. commis- 
sion. The witness had first called at a Mr. Aspinall's, a bill broker, to gel 
the note changed, but as that person had not cash enough about him at the 
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time, he proceeded to the defendant's. Between witness's house and the 
defendant's, there were three or four respectable banking houses. Wit- 
ness could not give a correct description of the amount of the bank-notes 
he received with the bills. There were two or three of 20/., he believed 
a 30/., and could not say that there was not a 40/. He purchased doub- 
loons for Hughes to the amount of 300/. Hughes soon afterwards went on 
board the vessel, and sailed for America. None of the bills given in ex- 
change for the note were produced in evidence. Under these circum- 
stances the question was, whether the plaintiffs could maintain trover for 
the bank-note. 

For the plaintiffs it was contended, first, that there was no satisfactory 
proof that the defendant had given full value for the note ; and second, 
that supposing full value to have been given, still, if the jury were satisfied 
that the defendant had taken the note under circumstances which ought 
to excite suspicion in the mind of a prudent and cautious man, and in- 
duce him to make inquiries as to the manner in which a note of so large 
an amount had been obtained by Henry, and he neglected to make such 
inquiries, the plaintiffs' right of recovering could not be disputed. 

For the defendant it was contended, that the bona fide payment of the 
value of the note in the ordinary course of business, was an answer to the 
action, and the plaintiffs could not recover. The cases of Miller v. Race, 
I Burr. 452, and Lawson v. Weston, 4 Rsp. 56, were relied upon. 

Holrotd, J., told the jury, if they were of opinion that the defendant 
had received the note fairly and bona fide in the ordinary course of busi- 
ness, and had given full value for it, he would be entitled to a verdict ; 
but if, on the other hand, he had received it out of the ordinary course of 
business, and had not in fact given the full value for it, then the plaintiffs 
would be entitled to a verdict. 

The jury found for the plaintiffs. 

Scarlett, Brougham, and Tindal for the plaintiffs ; Cross, Serju, Parke, 
and Wightman for the defendant. 

Copley, Ar G., now moved for a new trial, on the ground that the facts 
proved in evidence did not warrant the conclusion which the jury had 
drawn; but 

The Court were clearly of opinion that the case had been properly 
left to the jury by the learned judge, and they said they saw no reason to 
be dissatisfied with the verdict Ru , e refuged 



C. FLEMING v. J. DA VIS and Others. — p. 371. 

Where plaintiff sued defendants in a superior court for a demand above 5L, and upon 
judgment by default the jury reduced the damages to 5L, and it appeared that the de- 
fendants, at the time of action brought, resided within the jurisdiction of the London 
Court of Requests, and might have been sued under the 39 and 40 Geo. 3, c. 104, the 
Court stayed the proceedings upon payment of the damages, without costs. 
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The KING v. TREMAINE.— p. 413. 

Where a judge at the assizes refused to try an indictment for a misdemeanor, manifestly 
bad on the face of it, but did not order it to be quashed, and the prosecutor preferred 
another indictment for the same offence, and removed it into K. K, the Court would 
not call upon the prosecutor to pay the costs of the first prosecution, before he pro- 
ceeded with the second. 

On the last Western Circuit the defendant had been indicted on the 
crown side for a misdemeanor. When the case was called on for trial, 
GarroWy B., refused to try it, the indictment being manifestly defective in 
form, but the learned judge did not order it to be quashed. The prose- 
cutor then preferred a second indictment for the same alleged offence, 
and having removed it into this Court by certiorari, 

Carter now moved for a rule, calling on the prosecutor to show cause 
why he should not pay the defendant his costs incurred by the first prose- 
cution, before he was permitted to proceed with the second. It is an 
established rule in this Court, that, where a first indictment is quashed, 
the Court will not allow the prosecutor to prefer a second for the same 
offence, but on the condition of paying the costs of the first. Here un- 
doubtedly the first indictment was not quashed, and it still remained on 
the file ; but as the learned judge had refused to try it because it was so 
defective that it could not be supported for a moment, the case comes 
within the spirit of the rule, where the first indictment is in fact quashed. 
No express decision can be found on the point. 

Abbott, C. J. Unless some instance can be found in which such an 
application has been granted under similar circumstances, I think we 
ought not to establish a precedent. 

Per Curiam. Rule refused. 



The KING v. The MAYOR and BURGESSES of the Burough of 
WEST LOOE. — p. 414. 

Where the charter of a corporation declared that u it shall he lawful for the mayor and 
capital burgesses to remove any of their body for non-residence within the borough:* 
Held, that this gave them a discretionary, and not a compulsory, power of amotion. 
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The KING v. The Mayor, Masters, and Councillors of TOTNESS. — 

p. 481. 

Mandamus refused^ to compel a corporation to meet for the purpose of considering the 
propriety of removing non-resident members, where the charter in terms required 
residence. 

J. Evans moved for a rule calling on the mayor, &c, of Totness, to 
show cause why a mandamus should not issue to them, commanding 
them to assemble themselves together within the borough, and consider 
of the propriety of removing certain persons, by name, from the office of 
masters and councillors of the said borough, on the ground of non-res- 
idence. It is stated in the affidavits in support of the motion, that of 
fourteen masters and councillors chosen under the charter, but ten resided 
within the borough ; that of these, four were unable to attend corporate 
meetings from age and infirmity ; that by the charter the presence of 
eight masters and councillors was necessary to constitute a corporate 
meeting, and that the charter, in terms, required, that the masters and 
councillors should be resident within the borough. Two instances were 
mentioned in which masters and councillors had been removed from their 
office, on the ground of non-residence. Great inconvenience was sug- 
gested as arising to the inhabitants from the infrequency of corporate 
meetings, by reason of the non-residence of members, and the illness of 
others, who were unable to attend ; and it was alleged, that such meetings 
were only called when they suited the interest or convenience of the 
resident masters and councillors. This case, it was urged, was much 
stronger than Rex v. The Mayor of Portsmouth, 4 Dowl. & Ry. 767 ; 
because here the charter in terms required that the masters and council- 
lors should be resident. [Abbott, C. J. But the difficulty is, that sup- 
Posing a meeting of the corporation is called, and they do not choose to 
remove the non-resident members, what benefit will be derived from this 
application ? If they refuse to amove, a mandamus will afford no remedy 
whatever for the alleged evil.] If a legal meeting is caHed, and they do 
pot think proper to amove, then they will subject themselves to a criminal 
information. [Abbott, C. J. I am not satisfied of that.] The charter 
vol. xvi. 31 
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requires that the masters and councillors shall reside. It is a duty im- 
posed upon them, and if they neglect to perform it, they are liable to 
amotion ; and if those whose duty it is to amove refuse so to do, a crim- 
inal information will lie. In granting the charter to this corporation, the 
crown must be supposed to have done so for a beneficial purpose, with 
a view to the interests of the inhabitants ; but if the members of the cor- 
poration have disqualified themselves by non-residence, that purpose must 
fail. If the Court refuses this application, the effect will be that this cor- 
poration will cease to be of any use for the purposes for which it was 
originally incorporated. This is the strongest case which has been pre- 
sented to the Court. The charter requires that the masters and coun- 
cillors shall be inhabitants ; and the public sustain a real inconvenience 
from the non-residence of some of the members. This is a very impor- 
tant question, and deserves at least more serious consideration than can 
be given it on motion. [Abbott, C. J. The Court has been of opinion, 
and is still of opinion, that if it were to assume to itself the power of 
granting applications of this kind, it would exceed its jurisdiction. This 
Court never thought of entertaining such an application until very lately 
indeed. In former times no instance of the kind is to be found. If we 
were now to accede to it, we should be opening a door to litigation which 
would be quite endless.] The absence of precedents may be accounted 
for, by observing that in former times corporators were more astute in up- 
holding their corporate rights than in modern times. The only remedy 
for the grievance complained of is by mandamus. Until ifer v. Heaven, 
2 T. R. 772, it was thought that a quo warranto information would lie 
for non-residence, but that case decides, that, until the corporate officer 
is removed, such an information will not lie. Unless, therefore, a man- 
damus issues, this corporation will become useless. There is no other 
method of compelling the corporators to do their duty. It is an unques- 
tionable rule of law, that whenever a corporate body is guilty of a breach 
of duty,, this Court will set them in motion. Here there has been a breach 
of the charter, and this Court has authority to compel the execution of 
its provisions. 

Abbott, C. J. The question is not, properly, what the members of 
this corporation ought to do, but whether this Court has power to do that 
which is now required of us. It is extremely difficult to define the pre- 
cise limits of our authority ; but it is our duty to take care not to exceed 
that which is a reasonable limit. In governing our discretion we must 
refer to that which has been the ancient practice of the Court ; and cer- 
tainly the ancient practice has been not to grant applications of this kind. 
Under circumstances like the present, I think we ought not to take upon 
ourselves to establish a precedent so likely to be attended with serious 
inconvenience. Speaking individually, I should be extremely unwilling 
to take upon myself the authority which the Court is now called upon to 
exercise. 

Holroyd, J., (a) and Littledale, J., concurred, (b) 

a) BayUy, J., was gone to chambers. 

6) See Ifer v. 7fc Mayor of Wt* Loot, ante, 414. 
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ROGERS v. JONES. — p. 484. 

Mandamus granted to the steward of a manor to allow inspection of the court rolls to 
two tenants, litigating a right of common in the manor, although the cause was not 
at issue. 



The KING v. W ARNFORD. — p. 489. 

Mandamus lies to justices to amend the record of a game conviction, by setting out 
the evidence on which it is founded, as nearly as possible in the words used by the 
witnesses. 



The KING v. LYON and Another. — p. 497. 

A right of way for all the king's subjects to pass and repass with their carts and car- 
riages, is not restrained because aU carriages cannot pass and repass. 

Where a way has been recognized as public in an act of parliament for making streets, 
squares, &o, it is not necessary that it should be adopted by the parish to make it a 
public way. 



The KING v. The Justices of HUNTINGDONSHIRE — p 598. 

The 5th sect of the malicious trespass act, 1 6. 4, c 56, pves an appeal to the sessions, 
on condition that the party shall give " immediate notice of such appeal and of the 
matters thereon," &c. : Held, that a notice of appeal seven days after a conviction on 
this statute, was insufficient to give the sessions jurisdiction. 



The KING v. WILSON and Others. — p. 602. 
Mandamus will not lie to church-wardens to make a rate. 



MARTIN v. MAHONY. — p. 609. 

The defendant having eight days to appear to non-bailable process, his attorney indorsed 
the writ with an undertaking to appear, but before the time for appearance had expired, 
plaintiff's attorney demanded a plea, and no appearance being afterwards entered, he 
signed judgment, which was held irregular, and set aside, but without costs. 

On showing cause against a rule nisi for setting aside the judgment 
which had been signed in this case as for want of a plea, the facts were 
these : The defendant's attorney having been served with non-bailable 
Process, returnable in eight days, indorsed on the writ an undertaking to 
appear for the defendant. The time for appearance would not expire 
until the 30th November, but before that time the plaintiff's attorney 
demanded a plea, without ascertaining whether, in fact, an appearance 
had been entered Upon afterwards discovering that an appearance had 
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not been entered, within the eight days, he signed judgment, and the 
question was, whether the judgment was regular. 

Abbott, C. J. We think the judgment was irregular. The defendant 
nad eight days to appear in. They did not expire until the 30th No- 
vember, and regularly the plaintiff's attorney could not demand a plea 
until there was an appearance in fact entered, whereas, the plea is de- 
manded before appearance, and before the time of appearing has expired. 
No doubt the plea was demanded upon the faith that that which the de- 
fendant's attorney had undertaken to do, would have been done ; but 
still we think the demand of plea was premature, and therefore the plain- 
tiff had no right to sign judgment. The judgment must be set aside, but 
without costs. Rule absolute whhout cogtMm 

Scarlett, Ourney, and Comyn for the plaintiff; /. Evans for the de- 
fendant. 



Ex parte GROCOT. — p. 610. 

Habeas corpus refused, to discharge art apprentice from a king's ship, where the ap- 
prentice did not allege that he was detained against his own consent The master, 
however, may have a warrant to the commander of the vessel to have the apprentice 
discharged. 



The KING v. SAUNDERS and Others. — p. 611. 

The stat 90 G. 2, c. 24, s. 20, takes away the writ of certiorari ; but where counts on 
that statute were joined with counts for a conspiracy at common law to obtain goods 
by false pretences : Held, that the certiorari was not taken away. 



The KING v. The Mayor and Corporation of FOWEY. — p. 614. 

Attachment ordered against the mayor of a corporation for not making a return to a 
peremptory mandamus, within the time prescribed by the writ, though there was no 
personal service thereof. 



PHILPOT v. MANUEL. — p. 615. 

The want of a ca. sa. against the principal, cannot be taken advantage of by the bail as 
an irregularity, but must be pleaded to the fir fa. 

Bolland, on a former day, obtained a rule nisi to set aside two writs 
of scire facias against the bail in this case for irregularity, the irregularity 
suggested being that no capias ad satisfaciendum had been filed against 
the principal. There was another objection as to the service of the writs 
of scire facias upon the bail. 

Chitty now showed cause. If there be any foundation far the objec- 
tion that there is no ca. sa. filed against the principal, the bail must take 
advantage of U by plea, and not by motion. The want of a ca. sa. is 
not an irregularity, but is matter of substance, and can only be pleaded. 
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Holland, contra. This is a matter of practice, and it has been held, 
that mere matter of practice is not pleadable. Elliot v. Lane, 1 Wils. 
334 ; Cherry v. Powell, 1 Dowl. & Ry. 50. But at all events, the ser- 
vice of the writs of scire facias is irregular, and it is sworn that the prin- 
cipal was rendered, before the bail were bound to plead. 

Abbott, C. J. We are of opinion, that the proceedings upon the 
writs of sci. fa. must be set aside, but not on the ground that no ca. sa. 
was filed against the principal. The want of a ca. sa. is not properly an 
irregularity, but is matter of substance, of which the bail can only take ad- 
vantage by plea. This case is distinguishable from Elliot v. Lane, and 
Cherry v. Powell, for in both, mere matter of practice was pleaded. 
Here the objection goes to the merits of the case. Under the peculiar 
circumstances, however, disclosed in the affidavits respecting the service 
of the writs of sci. fa., we think the proceedings thereon should be set 
aside, but without costs. 

Per Cur. Rule absolute without costs, (a) 

(a) Vide Dudlow v. ffakhorn, 16 East, 39; Thackray v. Harris, 1 B. & A. 212; Tidd, 
744, 1182. a 8th ed.; 1 Arch. Pr. 290, 1st ed. 



SAWTELL v. GILLARD. — p. 620. 

A defendant under terms of pleading issuably cannot demur specially ; if he does, the 
plaintiff may sign judgment as for want of a plea. 

Langslow had on a former day obtained a rule nisi for setting aside 
the interlocutory judgment sighed in this case, with costs for irregularity, 
and staying the proceedings in the mean time. The defendant had been 
under terms of pleading issuably, but instead thereof demurred specially 
to the plaintiff's replication, for duplicity. The plaintiff treated the de- 
murrer as a nullity, and signed interlocutory judgment, and the question 
now was, whether the judgment was regular. 

Meriwether, in showing cause, was stopped by the Court. 

Langslow, in support of the rule, submitted that, though a special de- 
murrer might, on general principles, be treated as a violation of the rule 
by which the defendant was under terms to plead insuably, yet this was 
a peculiar case, in which the Court, in the exercise of its equitable juris- 
diction, would relax the rule. Here the plaintiff's replication was clearly 
bad for duplicity, and the only mode in which the defendant could take 
advantage of the objection was by special demurrer. There was no sug- 
gestion on the other side that it was a sham demurrer. Great inconve- 
nience would arise if the rule was held strictly, that in every case in which 
a defendant is under terms to plead issuably, he must do so at all hazards. 
He was proceeding to cite cases in illustration of the hardship which 
might arise from the rule in particular instances, when 

Abbott, C. J., said, We cannot act upon the suggestion of inconveni- 
ence or hardship arising in particular cases. Admitting that this special 
demurrer is bona fide, and that the defendant may sustain prejudice by 
its disallowance, still we must act upon general rules. The only genera) 
rule which the Court can lay down is, that where a party has obtained 
time on the terms of pleading issuably, and by his pleading fails to bring 
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the merits of the case or some question of fact, or some question of law 
arising upon the facts, in issue, he does not comply with the condition? 
of the order. Here the defendant was bound to plead issuably, instead 
of which he demurs to the replication specially upon a collateral circum- 
stance. I am not prepared to say that the objection to the plaintiff'* 
replication would not be good upon general demurrer ; but if we were to 
allow the defendant to strike out his special demurrer, and demur gene- 
rally, and point out his objections to the replication, still that could only 
be upon the terms of paying the costs of setting aside the judgment and 
producing an affidavit of merits. But by doing so the defendant would 
thereby gain that which was probably the object of this special demurrer, 
namely, time. I am of opinion that this rule must be discharged. 
Per Cur. 

Rule discharged, (a) 

(a) Vide 3 Burr. 1788; 3 Bos. & Pal. 446:7 T.R. 536; 1 East, 110 ; 2 Sir W.B1.2H; 
Sayer, 88 ; 5 Taunt 344; 1 Marsh. 80, S. C. ; 3 M. & S. 150 ; 1 Chit Rep. 711 ; 4 Dow). 
&Ry. 779. 



PALMER v. DIXON. — p. 623. 

Defendant, first, pleads in abatement, and without applying to the Court for leave to 
withdraw that plea, secondly, pleads a judgment recovered: Held, that plaintiff was 
at liberty to sign judgment as for want of a plea. 

This was an action against the defendant as acceptor of a bill of ex- 
change, to which he pleaded, first, a plea in abatement, and then, finding 
that this plea was a nullity, he pleaded, secondly, a sham plea of judgment 
recovered, without applying to the Court for leave to withdraw his first plea. 
On a former day a rule nisi was obtained for leave for the plaintiff to sign 
judgment as for want of a plea, on an affidavit of these facts, and that the 
defendant had repeatedly promised to pay the bill before action brought. 

Abbott, C. J. We think this rule must be made absolute. Here the 
defendant files two pleas in succession, a plea in abatement and a plea 
of judgment recovered. How was the officer to know in what form to 
make up the record ? He could not determine by which plea the defend- 
ant meant to abide. If the defendant, upon discovering that his plea in 
abatement would not avail him, had applied to the Court to be at liberty 
to withdraw that plea, the Court would probably have allowed him so to 
do, but then it would only have been on the terms of pleading issuably. 
Should we then permit him by his own act to gain an advantage, which, 
at all events, could only be obtained with the sanction of the Court? We 
think not, and therefore this rule must be made absolute, with costs. 

/. Evans for the plaintiff; and Campbell for the defendant. 

Rule absolute, with costs. 



KEMSETT v. WEST p. 626. 

A coal merchant residing and carrying on his business at Lambeth, in Surrey, but keep- 
ing a coifnting-house in the city of London for the purpose of receivingorders, is not 
entitled to the privilege of being sued only in the London Court of Requests, a* * 
person seeking his livelihood in the city. 
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BATES v. HUDSON p. 3. 

In an action for work and labor in curing a flock of sheep and lambs, consisting of 497, ot 
the scab, it was proved that the plaintiff hi:d declared that he did not expect to be paid 
unless he cured all ; and it appearing that forty out of the flock were not cured : Held, 
that he was not entitled to recover any thing. 

Assumpsit for work and labor. Plea, the general issue. At the 
trial before Alexander, C. B., at the last assizes for Hertfordshire, the 
plaintiff proved that he had been employed by the defendant to cure a 
flock of sheep and lambs, of a disease called the scab, at so much per 
head for the sheep and so much for the lambs. The flock consisted of 
350 sheep and 147 lambs. General evidence was given that the plain- 
tiff had performed his contract. On the part of the defendant it was 
proved that the plaintiff, at the time he undertook the task, declared that 
he did not expect to be paid unless he cured all the sheep and lambs. 
Proof was then given that the plaintiff had completely failed in curing at 
least forty out of the flock. The lord chief baron told the jury that, if 
they believed the agreement on the part of the plaintiff to have been that 
he would cure all the sheep at all events, (that being an entire contract,) 
he would be entitled to recover nothing, if it turned out that some of the 
flock were not cured. The jury found that the complaint had been 
cheeked, but not entirely subdued, whereupon a verdict was entered for 
the defendant. 

The Hon. C Law now moved for a rule nisi to set aside the verdict, 
and obtain a new trial on the ground of misdirection. He contended 
that, this being an action of assumpsit for work and labor, the plaintiff was 
entitled to recover pro tanto, notwithstanding the agreement proved by 
the defendant. 

Abbott, C. J. The plaintiff appears to have insisted upon recovei 
u&g his demand for curing all or none. He did not distinguish between 
those which he had, and those he had not cured. If he went for all or 
vol. xvi. 32 
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none, then I think the lord chief baron's direction was right. The rest 
of the case was a question of evidence, and I cannot say that the verdict 
is wrong. 

Per Cur. , Rule refused. 



DAVIES v. SIBLY. — p. 4. 

Assumpsit for work and labor lies at the suit of a certificated conveyancer, to recover 

his fees. 



COHEN v. MORGAN. — p. 8. 

Where a person having lost a bill of exchange, which he supposes to have been stolen, 
goes before a magistrate, and relates the circumstance of tae loss, and the magistrate 
grants his warrant to apprehend A. B. on a charge of having " feloniously stolen, taken, 
and carried away " the bill of exchange, (language which the complainant did not use 
when he laid his information,) and upon subsequent investigation of the case it turned 
out to be no felony : Held, that ease would not lie for maliciously procuring the ma- 
gistrate to grant his warrant To sustain the averment of malice the charge must be 
wilfully false. 

iribrmations before magistrates must be taken as nearly as possible in the language used 
by the party. 

Case against the defendant for falsely, maliciously, and without any 
probable cause, procuring the warrant of a justice of the peace, to appre- 
hend the person of the plaintiff on a charge of feloniously stealing, taking, 
and carrying away a certain bill of exchange, and thereby causing him to 
be imprisoned. Plea, not guilty. At the trial before Abbott, C. J., at the 
London adjourned sittings after last term, it appeared from the evidence 
of the justice's clerk, that, on a day mentioned, the defendant appeared 
at the justice-room in Whitechapel, and stated his complaint to tlie sitting 
justice of having lost a bill of exchange to the amount of 15/. The wit- 
ness took the information of the defendant down in writing, in which the 
charge stated against the plaintiff was that he had " feloniously stolen, 
taken, and carried away " the bill of exchange. The words " feloniously 
stolen, taken, and carried away," were not used by the defendant. This 
was the witness's own language. Upon this information the justice 
granted his warrant, to apprehend the plaintiff on a charge of felony, 
which charge was couched in the language above mentioned. The par- 
ties afterwards appeared before the justice, and upon an investigation of 
the merits of the case, the complaint was dismissed, the justice being of 
opinion that there was no ground for charging the plaintiff with a felony. 
Under these circumstances, the lord chief justice held that there was no 
evidence to go to the jury that the defendant was actuated by malicious 
motives, and therefore directed a nonsuit. 

Gurney now moved for a rule nisi to set aside the nonsuit, and submitted 
that although it was not made out that the defendant was actuated by 
malice in the first instance in going before the magistrate, still the fact 
of his persevering in the charge when the plaintiff was brought before 
the justice, and then giving a more detailed account of the transaction 
was sufficient to go to the jury as evidence of a malicious motive. 
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-- Abbott, C. J. It appeared to me at the trial tint the defendant had 
taken that which was the proper course. He had lost a bill of exchange, 
and had reason to suppose that the plaintiff had improperly possessed 
himself of it. Under this supposition he went before the justice, anr* 
related the facts and circumstances of the loss. It was for the justice to 
say whether those facts amounted to a felony, and to determine whether 
he would or would not issue his warrant to apprehend the party accused. 
After the defendant had related the facts of the case, the justice's clerk, 
instead of writing down what the man really said, wrote down whut he 
took to be the fact, as mere matter of assumption. The defendant never 
used the words " feloniously stolen, taken, and carried away," according 
to the language of the information. There was nothing in the defendant's 
conduct to show that he was influenced by malice. To support the aver* 
ment of malice, it must be shown that the charge is wilfully false. But 
here, according to rfie evidence, the defendant merely related his story to 
the magistrate, leaving it to him to determine whether the facts amounted 
to a felony. I noticed at the trial the practice of drawing up informa- 
tions in the manner in which the information in this case was drawn up. 
I thought it highly improper, and think so still. It is the duty of the 
justice's clerk to write down in the information what a witness says, as 
nearly as possible in the language used by the party, and not to frame 
the deposition in language in which no person, in common parlance, can 
be supposed to express himself. I think there is no ground for disturbing 
the nonsuit 
The other judges concurred. 

Rule refused, (a) 

» 
(a) Vide itae v. Smith, 1 Dowl. & Ry*97. 



TRIMMER v. The INHABITANTS of The HUNDRED of MUT- 

FORD. — p. 10. 

An affidavit by the owner of premises wilfully set on fire, u that he does not know the 
person or persons who wilfully set fire to his premises," but not adding, or any of 
them, does not satisfy the 9 G. 1, c. 22, s. 8, and will not support an action against the 
hundred for compensation. 



MASEL v. ANGEL. — p. 15. 

Where there was a submission to two arbitrators, with power to them to name an urn 
pire, if they eould not agree, so as the umpire made his award on or before a certain 
additional day, and the arbitrators having named an umpire who made an award in 
the plaintiffs favor, but qfter the time limited had expired, and the plaintiff held the de- 
fendant to bail, without stating in his affidavit the fact of the time having expired : 
Held, that the defendant was not entitled to be discharged on filing common bail 

C. Cresswell moved to discharge the defendant out of custody on 
filing common bail, on the ground of the insufficiency of the affidavit of 
debt, upon which he had been arrested. There had been a reference. 
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by bond, of all matters in difference, to two arbitrators, with power to 
them to name an umpire, if they could not agree among themselves by 
a certain day, the umpirage to be binding, provided the umpire made his 
award on or before a subsequent day. The arbitrators, having disagreed 
among themselves, named an umpire, who made an award in the plaintiff's 
favor, but after the day limited had expired, notwithstanding which the 
plaintiff held the defendant to bail. The fact of the time having expired 
did not appear upon the face of the affidavit, but it was submitted that 
the circumstance being now sworn to was sufficient to discharge the de- 
fendant on common bail. He cited Smailes v. Wright, 3 M. & S. 559. 

Abbott, C. J. The Court is not called upon to determine whether 
the award of the umpire is good. All that we are at present to consider 
is, whether the affidavit on which the defendant has been held to bail 
discloses a good and sufficient cause of action against him. It may be 
that the cause disclosed may be defeated hereafter ; but that is quite 
another matter. Here the affidavit discloses that there was a reference 
to two persons, with power to them to appoint an umpire, who was to 
make his umpirage on or before some additional -day. The affidavit 
states, that the arbitrators, not agreeing among themselves, appointed an 
umpire, who made an award in the plaintiff' sfavor. That, in my opinion, 
is sufficient to show, prima facie, that the plaintiff has rightly held the 
defendant to bail, although upon future consideration of the case it may 
turn out that the plaintiff has no cause of action. 

Per Cur. Rule refused. 



M'GINNIS v. CURLING. — p. 24. 

If a defendant be held to bail for a debt which is clearly and manifestly not due, it a 
the Court will discharge him out of custody ; but in genera) they will not try the 
merits on affidavit 

The defendant in this case had been held to bail on an affidavit of 
debt, made at Liverpool by an agent of the plaintiff, who resided in 
America, the affidavit alleging that the defendant was justly and truly in 
debted to the plaintiff on a promissory note drawn by the defendant, paya- 
ble to the plaintiff on a certain day then past. A rule nisi having been 
obtained for discharging the defendant on common bail, on an affidavit 
stating that the debt for which the defendant had been arrested had 
already been discharged and satisfied, (which was denied by the plaintiff's 
agent,) the question was. whether, under such circumstances, the Court 
would discharge the defendant out of custody, the case of Nizttich v. 
Bonacich, 5 B. & A. 904, being cited in support of the motion. 

Abbott, C. J. The general rule of law, and the long-established 
practice of the Court, on an application to discharge a defendant out ot 
custody upon civil process, has been, not to try the merits of the case 
upon affidavits. Two exceptions to that general rule have occurred in 
mod fit n times. I remember the first was where Mr. Scarlett moved to 
discharge a defendant out of custody, under very peculiar circumstances. 
The affidavit to hold to bail, which was for a very large sum of money, 
was made by a person who was a prisoner in the Fleet. On showing 
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cause against the rule, such facts were disclosed upon the affidavits as 
manifestly tended to show that there could be no such claim as the plain- 
tiff had set up against the defendant. The sum being very large, and 
much greater than the defendant could procure sufficient bail for, the Court 
interposed, and directed him to be discharged. There was afterwards an 
indictment for perjury against the two persons concerned in making the 
affidavit of debt, and both were convicted and punished for their offence. 
The other cjase was Nizetich v. Bonacich, which was very different from 
this. There the plaintiff, who made the affidavit of debt, was actually 
in custody as a prisoner for debt in the King's Bench Prison, and having 
applied to the Insolvent Debtors' Court for his discharge, had in his sched- 
ule, filed in that court, represented the defendant's firm as his creditors 
to the amount of 4000/. In a letter also, which was produced, the 
plaintiff stated, under his own hand-writing, that the defendant's firm 
were his principal creditors. The defendant, who was a foreigner, having 
come to this country, the plaintiff arrested him upon a bill of Middlesex, 
indorsed for bail for -2000/. In that case, it appearing to be perfectly 
clear and plain that there was no debt due, the Court felt itself at liberty 
to interpose on the defendant's behalf, and order him to be discharged ; s 
but in giving judgment in that case, the Court specially guarded itself, by 
saying, that the case was so clear that it could not afford a precedent for 
any motion of the same kind in future. I cannot say here, that there 
may not be strong reason to think that this note has been satisfied, but 
the affidavit is so framed as to lead me to an opinion that the defendant 
may still be really indebted to the plaintiff in a large sum of money, 
though it may not be recoverable on this note. The agent who makes 
an affidavit in answer to the application may be somewhat rash in swear- 
ing that the debt is still due on the note ; but certainly he cannot be ex- 
pected to give so clear an explanation of the transaction as the plaintiff 
probably would, if he were in this country. Under all these circumstances, 
I think our safest course is not to grant the application. 

Per Cur. Rule discharged. 

Scarlett for the plaintiff; Campbell for the defendant. 



ROBINSON v. MEARNS. — p. 26. 

It is discretionary with a judge, at nisi prhis, whether he will or will not try an idle or 
frivolous cause, and if he suffers it to be tried, and the plaintiff- recovers a legal ver- 
dict, it is no ground for disturbing the verdict 

A stakeholder, upon a wager on a horse-race for 20/., is liable to an action for money 
tad and received, if the money be demanded before he pays it over to the winner. 

Assumpsit for money had and received, brought to recover back a 
sum of 20L, which had been deposited by the plaintiff in the hands of 
the defendant as stakeholder, upon a wager on the event of a horse-race. 
Plea, non assumpsit. At the trial before Holroyd, J., at the last assizes 
for the county of Cumberland, it appeared, upon the examination of the 
first witness, that the race had been run, but there being a dispute be- 
tween the parties as to which horse had won, the plaintiff demanded his 
deposit of the defendant, which he refused to pay until the dispute was 
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determined by the Jockey Club ; whereupon the defendant's counsel sub- 
mitted to the learned judge that he ought not to try the cause on account 
of the illegality of the wager, and cited the case of Egerton v. Furzeman, 
I Ryan &, Moody, N. P. C. 213, (I Carrington, N. P. C. 613, S. C.) 
where Abbott, C. J., refused to try a similar action respecting a dog-fight, 
unless the plaintiff could prove that he had demanded his money of the 
stakeholder before the dogs fought. The learned judge said he would 
not try which of the horses had won the race, but in the exercise of his 
discretion he would try the cause, it appearing that the plaintiff had de- 
manded the deposit of the stakeholder before he paid it over. The plain- 
tiff had a verdict, but leave was given to the defendant to move to enter 
a nonsuit. 

Patteson now moved accordingly, and contended, first, on the authority 
of Egerton v. Furzeman, that the learned judge ought not to have tried 
the cause, inasmuch as the deposit had not been demanded until after the 
horses had run ; and second, that the wager itself was illegal and void, and 
no action could be maintained respecting it; He cited Eltham v. Kingsman, 

1 B. & A. 683 ; Lynal v. Longbotham, 2 Wils. 36 ; Clayton v. Jenningi, 

2 Bl. 706 ; Brown v. Berkeley, Cowp. 281 ; Whaley v. Pagot, 2B.&P. 
'dl ; Ximenes v. Jaques, 6 T. R. 499 ; Henkin v. Guerrs, 12 East, 247,2 

Camp. 408 ; Johnson v. Bann, 4 T. R. 1 ; and Brown v. Leeaon, 2 H. B. 43. 

Abbott, C. J. There is no doubt that a jodge has a right to exercise 
his discretion whether he will or will not try a cause relating to an idle 
or frivolous wager, but if he suffers it to be tried, and there is no objec- 
tion to the plaintiff's recovering, the fact of his having tried it is no 
ground for disturbing the verdict. Here my brother Holroyd does not 
seem to have doubted that the wager itself was illegal, but the money 
being demanded before it was paid over, he thought it recoverable on the 
authority of several decided cases. ' 

Bayley, J. Where a judge thinks fit to try a frivolous cause, if the 
legal result is right, I do not think the fact of his having tried it affords a 
ground for disturbing the verdict. I hope a judge may by law exercise 
his discretion whether he will or wilt not try a case of this kind. On the 
last circuit which I went, two instances occurred in which I exercised 
such a discretion, the question in dispute being idle and frivolous. I 
thought I was not justified in detaining the parties in other cases at a very 
considerable expense, and in imposing upon the jury the task of wasting 
their time in determining cases beneath the dignity of a court of justice* 

Holroyd, J. In this case, it appearing that the plaintiff had demanded 
his money whilst it remained in the hands of the defendant as stake- 
holder, I was of opinion that he was entitled to recover it back. I re 
fused to enter into the question whether the wager was won or lost, and 
I would not permit any evidence to be received upon that subject 
Upon looking into the authorities it will be found, that the right of the 
party to recover back a deposit, paid on a wager, does not depend upon 
whether the wager be illegal and void, or whether it be won or lost, but 
upon whether the stakeholder has received it upon an illegal considera- 
tion ; for if he has, he is bound to refund it. I think the plaintiff was 
entitled to have his money back, on the ground that it was demanded 
before it was paid over, the wager itself being illegal, (a) 

Littledale, I., concurred. 

Rule refused. 
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(a) Vide Smith T. Bickmort, 4 Taunt 474; Cotton r. Thurland, 5 T. B. 405; Sowion 
t. Hancock, 8 T. R. 675 ; Aubert y. Walsh, 8 Taunt 277 ; and Bate ?. Cartwright, 7 
Price, 640. 



THOMPSON v. POOLE.— p. 29. 

The penalties imposed by the 88d sect of the Goal Act 47 Q. 8, s. 2, o 68, cannot be 
reooTered upon information before a magistrate ; the jurisdiction of the magistrates 
being confined to cases where the penalty may be reduced below 20J. 



METCALFE and Wife v. BOOTE.— p. 46. 

Judgment on a warrant of attorney gWen to a wife dum sola, cannot be entered up 
after her marriage without leaye of the Court, though less than a year old. On appli- 
cation for such leare, the Court requires an affidavit, proving not only the marriage, 
but the due execution of the warrant of attorney by the defendant, and ,ihe non-pay- 
ment of the debt ' 

Patteson moved for leave to enter up judgment on a warrant of at- 
torney, upon an affidavit stating only the marriage of the plaintiffs, that 
the warrant of attorney was given to the wife before marriage, and tMfct it 
was not yet a year old. Upon the authority of Marder v. Zee, 8 Burr. 
1471,(a) it was necessary to apply to the Court for leave to enter up the 
judgment in this case, the security having been given to the wife before 
her marriage, even though it was less than a year old. The only question 
was, whether under such circumstances it was necessary to swear to the 
due execution of the warrant of attorney by the defendant, and to the 
fact that the debt was still unpaid. In ordinary cases, where the warrant 
of attorney was not a year old, such an affidavit would be unnecessary, 
and there seemed no good reason why it should be required in this. 

Holrotd, J., the only judge in court, was of opinion that under such 
circumstances the plaintiffs were bound to verify, by affidavit, the due 
execution of the warrant of attorney by the defendant, and the fact of 
the debt being still unpaid. Unless those facts were proved, the Court 
could not know either that the warrant of attorney was ever executed by 
the defendant, or that, if it was, he still remained liable upon it ; and 
that, his lordship apprehended, was the reason of the rule laid down in 
Marder v. Lee. 

Pattewny therefore, took nothing by his motion. 

(a) See Tidd, 8th ecL 600 et seq. and the cases there collected; and Arohbold, Pr. 16. 



The KING v. HALL.— p. 84. 

The record of a conriction by default, upon the 6 Anne, c. 14, most show that the de- 
fendant has been personally summoned to appear to the information. 



256 Smith v. De Witts. E. T.1825. 



The KING v. The INHABITANTS of EARL SHILTON.— p. 104. 

Where a parish certificate, thirty-five years old, was granted by two persons, who de- 
scribed themselves on the face of it to be " the major part of the church-warden and 
overseer," and there was evidence on one side, that both before and ever since the cer- 
tificate was granted, but one overseer had acted in the parish, and on the other, that 
in two instances, at least, two overseers had been appointed, though only one had 
acted: Held, that the sessions might reasonably intend, as a question of fact, that 
there had never been more than one overseer appointed, and consequently that the 
certificate was valid. 



SMITH v. DE WITTS.— p. 120. 

The acceptor of an accommodation bill having delivered it to A. for a special purpose, 
and the latter, without performing his trust, having quitted the country after commit- 
ting an act of bankruptcy, was pursued by a creditor, who obtained the bill from him 
in ignorance of his bankruptcy and of the circumstances under which the bill was 
accepted : Held, that the acceptor was not liable upon the bill at the suit of the 
creditor who had so possessed himself of it 

Assumpsit by the indorsee against the acceptor of a bill of exchange. 
Plea, non assumpsit. At the trial before Abbott, C. J., at the Middlesex 
sittings after last term, after the plaintiff had proved the usual prima facie 
case, the defence set up was, first, that the defendant had accepted the 
bill without consideration, and second, that it had been deposited by the 
defendant in the hands of a person named Crozar, for the defendant's 
personal benefit, but had wrongfully been indorsed to the plaintiff. The 
facts proved in evidence for the defendant were these : The defendant 
had placed the bill in the hands of Crozar for the purpose of getting it 
discounted and delivering the money over to him, De Witts. Crozar 
had become indebted to the plaintiff for goods sold and delivered, and 
after becoming bankrupt went abroad with the bill in question in his pos- 
session. The plaintiff, who was ignorant of the fact of Crozar having 
committed an act of bankruptcy, followed him to Paris in order to obtain 
payment of the goods which he had sold, and there obtained from him 
the bill in question in satisfaction of the debt. Under these circumstances 
the lord chief Justice was of opinion that the plaintiff had no title to 
sue upon the bill. His lordship said that if the plaintiff bad sold Crozar 
the goods upon the credit of the bill it would have made a difference and 
would have entitled him to recover ; but inasmuch as the goods had been 
originally furnished to Crozar upon his own personal credit, the action 
must fail, it appearing in evidence that the bill had been given to the 
latter not for his own benefit, but for the benefit of the defendant from 
whom he received it. The plaintiff was therefore nonsuited. 

F. Pollock now moved for a rule to show cause why a new trial should 
not be granted, on the ground that the learned judge had erroneously 
ruled the point at Nisi Prius. He contended that if the plaintiff could 
not maintain this action it would be carrying the doctrine of Gill v. 
Cubitt, 5 Dowl. & Ry. 324, to an unreasonable extent, and to an extent 
highly prejudicial to the interests of commerce. He insisted that the 
plaintiff must be considered as a bona fide holder for valuable considera- 
tion, inasmuch as he received it in payment of a debt justly due and owing 
to him, and therefore whether the acceptance was, merely for accommo- 



6 Dowling & Rtland, 120. 257 

dation, fraudulently paid away, or even stolen by Crozar, could make no 
difference as to his legal title to sue the acceptor. 

Abbott, C. J. The facts of this case lie in a very narrow compass. 
It must be admitted that the bill was accepted by the defendant without 
value. Crozar had it at one time from the defendant with directions to 
pay it over to a third person for the use of the latter. He contrives to 
get it back again into his own hands, and he runs away from this country 
in debt. He is pursued by the plaintiff, to whom he owes money. The 
plaintiff finds him out in Paris, and gets from him all the securities he can, 
and among others this bill. It cannot be denied that if the bill was accepted 
for value, the plaintiff could never have recovered upon it, because Crozar 
being at that time a bankrupt, it would have passed to his assignees. Can 
it be said that this bill, which is of no value, inasmuch as it passed from 
the defendant without consideration, and he being unlawfully deprived 
of it, the plaintiff has a right to sue upon it, and place himself in a better 
situation than the man of whom he received it ? It appears to me that it 
would be Contrary to the first principles of natural justice to say that this 
plaintiff is a bona fide holder for value. 

Holroyd, J. (a) I agree that if this bill had been delivered to a bona 
fide holder for valuable consideration, and a person ignorant of the circum- 
stances under which it had been obtained by Crozar, he might sue the 
acceptor, notwithstanding any want of consideration received by him. 
But the argument goes a great deal farther, for it assumes that Crozar 
was not a bankrupt at the time plaintiff received the bill. Now, at that 
time Crozar, assuming that he had possessed himself of the bill rightfully, 
had no authority to transfer a right to the plaintiff by indorsement. The 
plaintiff cannot be in a better situation than the person from whom he 
derived title. Assuming that the assignees might have recovered it, it is 
clear that the plaintiff had no title, because at that time the property in 
the bill, if Crozar had any, vested in the assignees. 

Ltitledalb, J., concurred. 

Rule refused, 
(a) BayUy, J., was absent 



LAMBERT v. KNOTT, and Three Others.— p. 122. 

By » local act for the government of the poor of the parish of G., the church-wardens 
tad overseers, and nine guardians and directors, or any fire or more of them, were 
empowered to contract for the supply of the poor with provisions, and the parochial 
fands were directed to be paid into the hands of a treasurer, who was to apply the 
money under the orders of the governors and directors. Where the plaintiff con- 
tracted with the gOTernors and directors for supplying the poor-house with goods, and 
acted under the orders of the church-wardens and overseers : Held, that the latter 
were personally liable, and that the plaintiff was not bound to join the governors and 
directors in the action. 



The KING v. RICHARDSON.— p. 141. 

The Court has no power to award costs to prosecutors by indictment, nor to compel a 
defendant to go before the master. 
VOL. XVI. 88 
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The KING v. The Justices of BUCKINGHAMSHIRE.— p. 142. 

Where an appeal, after hearing at one sessions, was respited until the following seasons, 
in consequence of an equal division of opinion on the bench as to the merits : Held, 
that no fresh notice of trial was necessary for the following sessions, although, is 
practice, the rule is otherwise, as to respited appeals. 



The KING r. JOHN NORTH.— p. 143. 

Information on 48 G. 3, c. 148, for selling " beer or ale" without an excise license, is 
bad, and a conviction thereon, showing that the defendant had sold ale only, quashed. 



The KING ▼. The INHABITANTS of EAST FARLEIGH.— p. 147. 

Secondary evidence of the contents of an indenture of apprenticeship thirty-seven yean 
old, and supposed to be lost, admissible, if reasonable diligence has been used to 
obtain the primary evidence. What is reasonable diligence in making search after so 
old indenture which is functus officio, Quart. 

By an order of two justices, James Wickham, Jane his wife, and their 
two children, were removed from West Peckham to East Farleigh, both 
in the county of Kent. Upon appeal, the sessions confirmed the order, 
subject to the opinion of this Court on the following case : — 

On behalf of the respondent parish it was proved, that the pauper, 
James Wickham, had derived a settlement in the appellant parish from 
his birth therein. On the part of the appellant parish it was proposed to 
prove, that the pauper, in the year 1788, being tnen about fourteen years 
of age, was bound apprentice to John Standen, a carpenter of West Far- 
leigh, by indenture, for the term of seven years, with the consent of his 
father, who expressed his belief that he, the pauper, and the master had 
signed the indentures. Two indentures were executed ; one of which 
was kept by the pauper's father, and the other remained in the possession 
of the master. Shortly after the execution of the indentures,the pauper's 
father took that which had been left with him to one Buckley, a law- 
stationer, residing near Lincoln's Inn, for the purpose of being enrolled, 
and the pauper's father has never seen it since. The pauper lived five 
years with Standen, in the parish of West Farleigh, when it was agreed 
between the pauper, his master, his father, and one Edward Tanner, that 
the pauper should be turned over to Tanner for the remainder of his 
time ; and in pursuance of the agreement, Tanner received from Standen, 
the master, the indenture which had been in his possession. Tanner 
shortly afterwards took the last-mentioned indenture either to his solicitors, 
Messrs. Russell and Townshend, or to the above-mentioned Mr. Buckley, 
but he could not say positively with which of those persons he had left 
it, although he rather thought with Mr. Buckley. The pauper lived with 
Tanner nine months of the residue of his time in the parish of Saint 
Giles, Cripplegate, and afterwards ran away. Neither of the indentures 
was produced at the hearing of the appeal ; but in order to prove their 
loss, the counsel for the appellant parish called as a witness the widow 
and administratrix of Buckley, who stated that her husband had died 
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about three years before, and that she had carefully examined all his 
deeds and papers, but had not been able to find either of the indentures. 
They also called Mr. Russell, who stated that he had been in partnership 
with Mr. Townshend until 1803, and that he had searched for the inden- 
ture which Tanner stated he had left either with Russell and Townshend, 
or Buckley, without finding it. They likewise called Mr. Cutts, who stated 
that he was formerly clerk to Mr. Humphreys, (an executor of Townshend,) 
but is now in partnership with him as a solicitor ; that he and his partner 
had many papers of Townshend's in their hands, which he, the witness, 
received from Townshend's executors, in a couple of boxes, just after 
Townshend's death, while he, the witness, was clerk to Humphreys ; that 
he, the witness, had diligently searched amongst all these papers in order 
to find the lost indenture, but without success, although in the course of 
his search he found the indenture of another apprentice, and that although 
the widow and daughter of Townshend were joint executrixes with 
Humphreys, he believed that all his professional papers had come into 
the hands of Humphreys. The appellant's counsel also called Elizabeth 
Standen, who stated that she was the widow and administratrix of John 
Standen, the son of John Standen, the master ; that she remembered the 
pauper living with Standen, the master, whom she considered an appren- 
tice ; that her husband had possessed himself of his father's papers, and 
that she had taken her husband's, but that they were all burnt. After 
calling the above-mentioned witnesses, the counsel for the appellant parish 
claimed to be allowed to give parol evidence of the due execution and 
contents of the indentures, and of the service under them, but the Court 
of Quarter Sessions refused to allow them so to do. The question for the 
opinion of the Court is, whether or not, under the circumstances stated, 
there was sufficient proof of the loss of the indentures of apprenticeship 
to warrant the admission of parol evidence of their contents. ' 

Claridge, (with whom was BoUand,) in support of the order of 
sessions. 

Berens and Manham, contra, referred to Bex v. Morton, 4 M. & S. 
48 ; BrewHer v. Sewell, 8 B. & A. 296 ; Freeman v. Arkell, 3 D. & R. 
669; Bex v. St. Mary-k-bone, 4 D. & R. 475. 

Baylby, J. I am of opinion that the order of sessions must be quashed. 
In this case there had been two parts to the indentures, which were exe- 
cuted so long since as 1788. The first part has been satisfactorily ac- * 
counted for by the evidence of Mrs. Buckley, the widow of Buckley the 
law-stationer, with whom the apprentice's father left it for the purpose of 
being enrolled. She proved that, after diligent search, it was not to be 
found. The other part was originally in the possession of the second 
master, who said he had either delivered it to Buckley, or to his solicitors, 
Messrs. Russell and Townshend. Mrs. Buckley's evidence satisfactorily 
shows that it was not amongst her husband's papers. The question then 
arises, whether, supposing it had been left with Messrs. Russell and 
Townshend, it had been satisfactorily accounted for. Messrs. Russell 
and Townshend were in partnership until 1808, and if it was delivered 
to them, it must have been shortly after Tanner, the second master, 
received it from Standen, which would be some time in 1798. The in- 
denture would expire in 1795 ; and supposing it to remain in Russell and 
Townshend's possession after that, it would be utterly useless, and no 
more than waste parchment. No beneficial object, either to the master 
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or the apprentice, could be gained by preserving it. However, there is a 
possibility that it was preserved, though it is not easy to divine for what 
purpose. At the time of the dissolution of the partnership between Rus- 
sell and Townshend, the probability is that this, amongst other useless 
documents, would have been destroyed in the selection of partnership 
papers. The presumption is, that being a useless instrument, it would 
be destroyed, for no sensible reason can be suggested for its preservation. 
But assuming it to have been preserved by Sir. Townshend on the dis- 
solution of partnership, the question is, whether there has been any essen- 
tial defect in the search made afterwards; Upon the death of Mr. Towns- 
hend, it appears that Mr. Gutts, who was at that time clerk to Mr. 
Humphreys, the executor of Mr. Townshend, received two boxes of 

Eapers belonging to the latter, amongst which this indenture was not to 
e found. It is suggested, that these were not all the papers of which he 
died possessed. There is certainly a possibility that there were others, 
but no question was put to Mr. Cutts upon the subject. If, however, there 
were none others, — and the probability is that the fact was so, — then it 
would have been useless to call Mr. Humphreys to prove the same fact 
which was established by Mr. Cutts's evidence* It seems to me, there- 
fore, that considering the lapse of time which has occurred since the in- 
dentures were executed, and that every person has been called, in whose 
possession they might reasonably be expected to be found, such due dili- 
gence had been used to obtain the primary evidenoe without success, ts 
ought to have let in the secondary evidence. 
Lhtlbdale, J., concurred.(<z) 

Order of sessions quashed. 

(a) Abbott, G. J., and Holroyd, J., were absent 



The KING v. SHAW.— p. 164. 

It is an invariable role to require ftrar bail in eases of felony. 

LEWIS v. THOMAS.— p. 217. 

Discharging a role tar Judgment as in a ease t>f nonsuit, on 'plaintiff's giving a peremp- 
tory undertaking, does not prevent the defendant from jrftarwafds moving for me ooett 
of the day for not proceeding to trial pursuant to notice. 



DOB, on the several demises of R. W. FOX, W. BURT, and W. 
PRIDEAUX, v. W. BROMLEY.— p. 292. 

Where the memorial of an annuity deed described one of the subscribing -witnesses a§ 
" 0. M. Dance, of Curator Street, in the county of Middlesex, attorney at law," with- 
out setting out his Christian names at full length, in compliance with the 68 G. 8, o. 
141, s. 2 : Held, a fatal objection in ejectment for the premises on which the annuity 
was secured. 

In ejectment there is but one plaintiff; and therefore where several lessors of the plain- 
tiff, who were separately interested, joined in the same ejectment : Held, that they 
could not be separately heard. 



CASES 

ARGUED AND DETERMINED 



IN TRU 



COURT OF KING'S BENCH, 

IV 

TRINITY TERM, 

In the Sixth Year of the Reign of Geokob IV.— 1825. 



The KING ▼. THOMAS BOND.— p. 88a 

A quo warranto information granted against a person who had held the incompatible 
offices of capital burgess and town-clerk of a borough, before and since the 82 G. 8, 
e. 68, without interruption. 



The KING v. The MAYOR of MAIDSTONE.— p. 884. 

The Court will not grant a mandamus to the mayor of a corporation to hold a court-leet 
for the purpose of administering the oath of allegiance to an inhabitant desirous of 
taking it 

Mandamus does not lie to allow the inspection of the records of a court-leet, unless the 
party assigns some satisfactory reason for the inspection. 



The KING v. WILLIAM COWELL.— p. 886. 

The Court will not file a quo warranto information against one corporator for defect of 
title, at the instance of another whose title is equally deficient, although the latter has 
enjoyed his office many years uninterruptedly. 



Ex parte SHIPDEN, Gent., one, &c.— p. 889. 

Where more than seven years had elapsed after the settlement of transactions between 
an attorney and his client, the Court refused to interfere to have them re-opened, in 
the absence of any suggestion of Jfcaud or misconduct. 

Chitty, last term, obtained a rule calling on an attorney of the Court 
to show cause why he should not deliver up certain papers and writings, 
pay over certain sums of money alleged to be in his hands, belonging to 
a client, and have his bill of costs referred to the master to be taxed. 

Comyn now showed cause, on an affidavit stating that more than seven 

(261) 
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yean had elapsed since the transactions in question had occurred, that 
the accounts between the attorney and his client had been long since 
settled, and that in fact there was now a balance due to the former, which 
he had forborne to demand in consequence of the poverty of the latter. 
Under these circumstances he contended, that after the lapse of so many 
years, it would be out of all reason to have the transactions between the 
parties again opened for investigation. 

Bayley, J. (a) Where the application comes so late, I have always 
understood the rule to be, that the party applying must point out some 
fraud in the transactions, in order to induce the court to interfere. Here 
no fraud or misconduct is suggested ; more than seven years have elapsed 
since the transactions have been closed and adjusted, and the money 

faid over ; and therefore I think we ought not to make the rule absolute, 
n an ordinary case, the statute of limitations would have run, and I see 
no reason why, in a case where no fraud is suggested, the lateness of 
the application should not be an answer to it. The papers and writings 
in question may have been destroyed, in the belief that the transactions 
were finally closed and settled. Such applications as these ought to be 
made within a reasonable space of time. 

Holroyd, J., and Littledale, J., concurred. 

Rule diflcharged.(J) 

(a) Abbott, G. J., was absent (b) See Tidd, 82, 884, et seq., 8th ed. 



The KING v. BABBITTS and Others.— p. 341. 

An order of abjudication, founded on 11 G. 2, c. 19, a. 4, for fraudulently and clandes- 
tinely remoTing goods and chattels, not exceeding the value of 601., to avoid a distress 
for rent, need not enumerate or. specify the particular goods and chattels alleged to 
have been removed. 



The KING on the prosecution of JOSIAH TATLOB, v. HOLLING- 
BEBBT, BOWLEY, and SMITH.— p. 345. 

Indictment for a conspiracy to extort money. One count averred that defendants, in 
pursuance of a conspiracy to extort money from the prosecutor, falsely exhibited cer- 
tain indictments against him ; another count averred that defendants, in pursuance of 
the like conspiracy, offered to suppress an indictment pending against the prosecutor 
if he would give them money for so doing. The jury found the defendants guilty, 
generally, but found, specially, that the indictments, preferred by them against the 
prosecutor, were not false : Held, that the averment in the former count was imma- 
terial, and that the latter count would support the conviction. Held also, that a con- 
spiracy to extort money is per se an offence at common law, and need not be charged 
to be attempted by unlawful means. Held, also, that where, upon the trial of an in- 
dictment for a misdemeanor, a witness examined before the grand jury was not 
examined at the trial, and a witness not examined before the grand jury was examined 
at the trial, this was not such a surprise upon the defendants as entitled them to a 
new trial. 

This was an indictment against the defendants for a conspiracy. The 
first count stated that defendants, intending unlawfully, fraudulently, and 
deceitfully, to extort, obtain, and procure, of and from the prosecutor, a 
large sum of money for their use, on, &c., at, &c, did corruptly and un- 
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lawfully conspire together to extort, obtain, and procure of and from the 
prosecutor a large sum of money for their use, and in order to extort, ob- 
tain, and procure the same, did corruptly and unlawfully conspire to indict 
the prosecutor for having kept a common gaming-house, &c. That de- 
fendants, in furtherance of their conspiracy, afterwards, to wit, on, &c, at, 
Ac, at the quarter sessions, &c., did falsely exhibit, and cause to be exhi- 
bited, a certain bill of indictment against the prosecutor, and afterwards, 
in pursuance, &c., did corruptly, wilfully, and wickedly procure and cause 
the said bill of indictment, to be returned a true bill. That defendants, in 
further pursuance, &&, afterwards, to wit, on, &c, at, &c, in the Court of 
K. B., did falsely exhibit, and cause to be exhibited, a certain bill of in- 
dictment against the prosecutor, and did afterwards, in pursuance, &c, cor- 
ruptly, wilfully, and wickedly procure and cause the said bill of indictment 
to be returned a true bill. That defendants, in pursuance, &c, afterwards, 
to wit, on, &c, at, &c, did unlawfully and wilfully endeavor to obtain and 
procure of and from the prosecutor a large sum of money, as and for a 
consideration or recompense to them for compromising and suppressing the 
Baid indictments, and giving up the further prosecution thereof. Second 
count, that defendants preferred an indictment at the quarter sessions 
against the prosecutor for keeping a common gaming-house, which being 
removed into the Court of K. B., and depending there, defendants did un- 
lawfully and wickedly conspire to extort, &c., of and from the prosecutor 
a large sum of money, and in pursuance, &c, did unlawfully propose to the 
prosecutor to suppress the indictment, and to withhold certain evidence 
which they had and could bring forward to prove that the prosecutor had 
unlawfully kept a common framing-house, if he would give and pay to them 
a large sum of money for their use. Third count, that defendants, wick- 
edly intending to extort, &c, of and from the prosecutor divers large sums 
of money, did unlawfully and wickedly conspire to extort, obtain, and pro- 
cure of and from the prosecutor divers large sums of money, and in pur- 
suance of their conspiracy did propose to compromise and suppress a cer- 
tain indictment before preferred against the prosecutor by defendant 
Bowley, and then pending in the Court of K. B., and a certain other in- 
dictment before preferred against the prosecutor by defendant Smith, then 
also pending in the Court of K. B., and to prevent further proceeding* 
being taken against the prosecutor thereon, if the prosecutor would give 
and pay to defendants a large sum of money, as a consideration and re- 
compense to them for compromising and suppressing the last-mentioned 
indictments, and preventing any further proceedings being taken against 
the prosecutor thereon. Plea, not guilty. At the trial before Abbott, C. 
J., at the adjourned Middlesex sittings after last term, the jury found the 
defendants guilty, and found also, specially, that the indictments, pre- 
ferred against the prosecutor by the defendants, were not false. 

Qhitty, on the part of the defendant Hollingberry, now moved, in the 
alternative, either for a new trial, or to arrest the judgment. First, the 
defendant is entitled to a new trial, on the grounds of breach of good faith 
and surprise. Phillips v. Earner, 1 Esp. 357 ; Bex v. Brooke, 2 Stark. 
472. Secondly, the judgment in this case must be arrested on two 
grounds. First, there is a fatal variance between the indictment and the 
evidence, for the former charges that the defendants, in furtherance of 
their conspiracy to extort money from the prosecutor, falsely exhibited 
two indictments against him, whereas the jury have expressly found that 
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the indictments which they presented against him were true. Secondly, 
the indictment does not charge the defendants with the commission 
of any offence in law. Rex v. Tumor, 18 East, 228 ; Rex r. CHOj 2 B. 
& A. 204. 

Abbott, C. J. I am of opinion that no sufficient ground has been sug- 
gested for granting a new trial in this case. If Taylor's evidence was 
material for any one of the defendants, he might hare subpoenaed him. 
I cannot say that he was bound to appear as a witness at the trial, merely 
because he went before the grand jury, and suffered his name to be writ- 
ten on the back of the indictment ; nor that he was restrained from pro- 
ducing Westmacott at the trial, merely because he did not prodnoe him 
before the grand jury. Neither do I think that there is any pretence for 
granting a rule to show cause why the judgment should not be arrested. 
The indictment, in my opinion, most clearly charges a legal offence, and 
an attempt to commit it by illegal means. I consider the very term "ex- 
tort" necessarily to imply the adoption of illegal means; the third count, 
therefore, is undoubtedly good, because that states only that the defend- 
ants unlawfully conspired to extort money from the prosecutor by offering 
to suppress an indictment pending against him, if he would give them a 
sum of money as a consideration for so doing. The first two counts cer- 
tainly charge that the defendants conspired falsely to exhibit indictments 
against the prosecutor. If that must be construed to mean that they con- 
spired to exhibit false indictments against him, there is a variance, because 
the jury have expressly found that the indictments were not false. But, as 
it seems to me, that allegation may fairly be construed to mean, and I be- 
lieve that it : ully did mean, that the defendants falsely exhibited the indict- 
ments ; that is, exhibited them not for the purposes of justice, but for false 
and wicked purposes of their own ; which, whether true or not, is an im- 
material allegation, because the question was, whether they exhibited them 
illegally, with an illegal intent and for an illegal purpose, Which the jury, 
after full consideration, have found that they did. 

Bayley, J. I am entirely of the same opinion. With respect to the 
motion for a new trial, I do not think it necessary to say any thing* 
With respect to the motion in arrest of judgment, it is quite clear for the 
reasons already given by my lord chief justice, that the third count is 
properly framed, and is well supported by the evidence. And that is 
enough to support the conviction, for in a case like this, it is by no means 
necessary either to prove all the counts of the indictment, or to prove all 
the allegations of any one count. If so much of any one count is proved 
as charges an offence at law, that is sufficient, and that has certainly 
been done here. 

Holroyd and Littledale, Js., concurred ; the latter adding that in 
Gomyn's Digest, tit. Extortion, it would be found that extortion is de- 
scribed as a legal offence, per se. 

Rule refused. 



TAUNTON (deceased) v. GOFORTH.— p. 384. 

An agent for a plaintiff attorney, dying intestate and insolvent, pending a suit, has » 
lien for his costs upon a postea, of which the former has obtained possession after the 
death of the intestate. 
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Heath of a principal attorney, pending a suit, fees not revoke his agent's authority to 
obtain possession of a postea, after rerdict found for the former. 

This was a rule calling on Mr. Jeyes, an attorney of this Court, to show 
cause why he should not deliver up to J. Stoody and G. Aldham, admin- 
istrators of J. Taunton, deceased, the postea in a certain feigned issue, 
directed, by the Court of Exchequer, to be tried in a suit for tithes, in 
which their intestate was plaintiff, and Goforth and others defendants. 
Mr. Jeyes had been employed by Mr. Taunton, an attorney of this Court, 
as his agent to conduct the suit in question. The feigned issue was found 
in the plaintiff's favour, and after his death Mr. Jeyes obtained possession 
of the postea, which he now retained in his possession, claiming a lien 
thereon for the costs due and owing to him as agent in the conduct of 
the suit in the Exchequer, and the trial of the issue at law. After the 
death of the plaintiff, (who died in embarrassed circumstances,) his ad- 
ministrators revived the suit in the Exchequer, but employed another so- 
licitor in the conduct thereof; and, on the 23d December last, a decree 
was made for an account of the tithes claimed by Mr. Taunton, with the 
costs of the suit and the costs of the issue at law. Two questions were 
now raised ; first, whether the death of Mr. Taunton did not operate as 
a revocation of Mr. Jeyes's authority as agent, so as to deprive him of 
the right of obtaining possession of the postea ; and, second, whether, 
supposing him to have a lien, it must not be confine^ to his bill of costs, 
claimed in respect of the trial of the issue at law. 

After hearing Carter for the administrators, and 0. F. William* for 
Mr. Jeyes, 

Abbott, C. J., said, We do not think that the death of Mr. Taunton, 
pending the suit, was a revocation of his authority as agent, so as to 
prevent him from doing that which it was for the interest of the person 
whom he represented he should have done, namely, to have obtained 
possession of the postea. Then, with respect to Mr. Jeyes's lien, we 
think he has, at least, a lien upon the postea for the costs of the trial of 
the issue. Whether he has a right to any thing more must depend upon 
what has passed between the parties. Let that question, and the mode 
of making out Mr. Jeyes's charges, be referred tp the master ; and, sub- 
ject to such reference, this rule will be made absolute. 

Per Our. Rule absolute.(a) 

(a) Tide Montague's Law of Lien, 58, 66, and 71 ; 8 Atk. 720 ; and 1 M. & 8. 686. 



DELL v. TAYLOR and Another.— p. 388. 

In an action for goods sold and deliyered, the Court will not compel a defendant to 
allow an inspection of the goods to enable the plaintiff to giro eridence of identity, 
Ac. 

This was an action for a quantity of copperplates, alleged to have 
teen sold and delivered by the plaintiff to the defendants. 

Steer moved for a rule calling on the defendants to show -cause why 
they should not permit the plaintiff and his witnesses to inspect the cop- 
perplates in question, for the purpose of identifying the same, and giving 
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evidence thereof at the trial. The ground suggested for the motion was, 
that the plates had been executed in great haste, and delivered personally 
by the plaintiff to the defendants, and therefore, without the assistance of 
the Court to compel the defendants to produce the goods for the inspec- 
tion of the witnesses, the plaintiff could not safely proceed to trial, the 
defence anticipated being that the work was improperly executed. 

Bayley, J. (a) This is an application of the first impression in a court 
of law. No instance is to be found in which the Court has ordered an 
inspection to either party to a suit of any thing which is not the common 
property of both. This is not like the case of an agreement, to which 
either of the contracting parties may have access. Application may be 
made to the defendant for leave that the plaintiff's witnesses shall have 
an inspection of the goods, and if he refuses, that circumstance may be 
given in evidence ; but I am not aware of any instance in which a de- 
fendant has been compelled by this Court to give evidence out of his own 
hands to affect himself. Terms may always be imposed on a plaintiff, 
but it does not always follow that a defendant is under the same liability 
unless he applies for a favor. If the plaintiff is entitled to any relief, it 
is only in equity. 

Holboyd, J., and Littledale, J., concurred. 

Rule refused. 

(a). Jlbbott, C. J., was absent. 



The KING v. The JUSTICES of SOMERSETSHIRE. — p. 469. 

Section 80 of the General Highway Act, 13 6. 3, c. 78, which takes away the certiorari, 
does not extend to cases where the justices at sessions act wholly without jurisdic- 
tion. Therefore, where the justices at petty sessions made an order for the allowance 
of the account* of a surveyor of highways, which accounts bad not previously been 
verified before one justice, pursuant to the requisites of section 48 of the act : Held, 
that they acted wholly without jurisdiction ; that their order was not a proceeding had 
pursuant to the act; and, consequently, that certiorari lay to remove it into this Court, 
for the purpose of having it quashed. 



PRATT v. HILLMAN. — p. 481. 

Where, in trespass for an act done in pursuance of the Building Act, 14 G. 3, c. 78, a 
verdict was found for the plaintiff, subject to a reference ; and the arbitrator awarded 
a verdict for the defendant: Held, that the defendant was entitled to treble cost* 
under s. 100 of the statute, the same as if the plaintiff had been nonsuited, or a ver- 
dict had been found for the defendant, at the trial 



PICKERING v. The BISHOP of CHESTER. — p. 489. 

This Court will not grant a certiorari to remove proceedings in quare impedit from the 
Court of Great Session at Chester into this Court, where a special verdict is expected 
to be found ; the proper course is to remove the special verdict, when found, into this 
Court by writ of error. 
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BERDOE v. BLOOMFIELD.— p. 509. 

A writ of error docs not stay execution, unless the defendant suggests that there is real 
ground of error, where it appears that after action brought the defendant threatened 
to bring a writ of error, and ruin the plaintiff by law proceedings, unless he complied 
with certain terms. 

On showing cause against a rule for taking out execution, notwith- 
standing the allowance of a writ of error, it appeared on affidavit that, 
after action brought, the defendant had called upon the plaintiff, and of- 
fered to pay him a certain sum of money in satisfaction of his demand, 
but short of the amount for which the action was brought ; and upon 
plaintiff refusing to accept the terms proposed, the defendant threatened 
that he would bring a writ of error in the action, and would ruin the 
plaintiff by law proceedings. The point was whether, under these cir- 
ctimstances, the defendant was bound to show some reasonable grounds 
for bringing a writ of error in stay of execution. 

After hearing Bingham for the plaintiff, and F. Kelly for the defendant, 

Baylby, J., said, Where a party distinctly says he will bring a writ of 
error for delay, it is very proper, when he has brought the writ of error, 
and application is made to set it aside, that he should be put to the test, 
whether it is really brought for the purpose of delay, or whether there is 
real ground of error. Here, no ground of error is suggested, and there- 
fore I think this rule must be absolute. 

Littlbdalb, J., (a) concurred. 

* Rule absolute.(i) 

(a) Abbott, C. J., and Holroyd, J., were absent. 

(b) Vide Pool t. Charnock, 8 T. R. 79 ; Retford v. Cforrod, 1 J. B. Moore, 268 ; S. C. 
7 Taunt. ; and Met v. ffopkmt, 2 DowL & By. 208. 
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BRUNTON v. WHITE. — p. 103. 
Venue not changeable where the cause of action 10 the infringement of a patent 

EDWARDS v. HETHERINGTON.— p. 117. 

The lessee of a house underlet the same at Lady day to A., as tenant from year to year, 
and before the end of the half year, put workmen into the house with A.'s consent, 
for the purpose of repairing a party- wall, but the inconvenience occasioned thereby 
was so great that A.'s lodgers quitted the house, and be was obliged to take lodgings 
for his own family elsewhere, and after paying the rent up to Midsummer day, he re- 
mained in possession, carrying on his trade, till the 5th July, and then quitted, without 
notice to his landlord : Held, that the latter could not maintain an action for use and 
occupation for the second half year which had thus commenced, the jury finding that 
there had been no beneficial occupation. 

Assumpsit for the use and occupation of a house and premises situate 
in Wilmot Street, Brunswick Square. Plea, the general issue. At the 
trial before Abbott, C. J., at the Middlesex sittings after last term, it ap- 
peared in evidence, that in March, 1823, the defendant entered upon 
the premises in question, as tenant from year to year, to the plaintiff, 
who had a lease for 21 years. The defendant let some part of the house 
to lodgers, and occupied the remainder by himself and family. The 
party-wall having fallen into decay, it was agreed early in June between 
the plaintiff and the ground-landlord, that it should be repaired at their 
joint expense. After the repairs were determineJ upon, the ground 
landlord inquired of the defendant when it would be convenient for him 
to let the workmen come in. The defendant replied that it was not 
convenient then, but that they might come in about a week. On the 
16th June the workmen began to repair the wall ; but the inconvenience 
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occasioned thereby was so great, that all the lodgers quitted the house 
before the quarter day ; and, in consequence of the workmen saying that 
the premises were in a dangerous state, the defendant was obliged to 
take a lodging for his own family in the neighborhood. The defendant 
paid his rent up to Midsummer day, and continued in possession of the 

J remises, carrying on his business as a lamp manufacturer until the 5th 
uly following, when he quitted the house, without any notice to the 
plaintiff, and did not return the key until the latter end of July. The 
plaintiff demanded half a year's rent, from Midsummer to Christmas ; 
and, upon the defendant's refusing to pay, the present action was brought. 
It appeared that the plaintiff had paid the superior landlord for that half 
year. At the time the defendant quitted, the repairs were almost com- 
pleted. Under these circumstances the learned judge left it to the jury 
to say whether there had been any beneficial occupation of the premises on 
the part of the defendant, charging them that if there had not, the plaintiff 
had no right to recover. The jury found their verdict for the defendant. 

Abraham now moved for a new trial on the ground of mis-direction. 
At all events the plaintiff was entitled to .recover for the quarter's rent 
due from Midsummer to Michaelmas, and the learned judge ought to 
have directed the jury accordingly, inasmuch as the defendant had omit- 
ted to take advantage of his election to determine the tenancy at Mid- 
summer, if he found the premises uninhabitable. Here the defendant 
voluntarily remained in possession of the premises until the 5th July, and 
as he did not deliver up the key till the latter end of that month, he 
made himself liable for one quarter's rent at least. 

Abbott, 0. J. Can it be said that this defendant had any beneficial 
occupation of the premises ? The lodgers all go away before Midsum- 
mer on account of the dangerous state of the premises ; the man is 
obliged to take a lodging elsewhere for his own family ; he still keeps 
possession of the shop for a few weeks, in the vain expectation that he 
shall be able to carry on his business, and then, finding it impossible to 
do so, he goes away altogether. Under such circumstances I think it 
-would be exceedingly unjust t? hold him liable for use and occupation. 

The other judges concurred* 

Rule refused. 



RYDER v. LORD C. TOWNSEND.— p. 119. 

Going with money in hand to make a tender, and demanding " whether the creditor lias 
a receipt stamp," and receiving an answer in the negative, without an actual offer of 
the money, will not support a plea of tender. 

Assumpsit for use and occupation. Plea, first, non assumpsit, except 
as to the sum of 29Z. 1*. 4d. ; and second, a tender of that sum. Issue 
thereon. At the trial before Abbott, C. J., at the last assizes for the 
county of Norfolk, the case turned upon the plea of tender, ^o support 
which, the defendant's farming bailiff stated, that " On the morning of 
the day in question, (Saturday,') I went to the plaintiff's house for the 
purpose of paying him 29Z. 1*. id. ; I saw him, and told him I was come 
to settle the rent, and I asked him his demand. He said, 29J. 1*. 4A 
I took out my pocket-book, and said, "Have you a receipt?" He said, 
"No," and asked what was the proper stamp. I told him the stamp 
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would be a shilling, and I offered of my own accord to go and get a stamp. 
I then went away about my business. I returned again about two o'clock, 
but he was not at home. The plaintiff could not obtain a receipt stamp 
nearer than about five miles off. I waited about a quarter of an hour, 
but he did not come home. I went again near five o'clock, but he was 
not at home. I had the money with me. I went again between eight 
and nine o'clock, but he was not come home. On the Monday following 
I paid the money into the Fakenham bank in his name. When I saw 
him in the morning, I had with me a 20£ Bank of England note, and 
other notes to the amount of 92., and a shilling and fourpence in silver 
and copper money. I took the notes out of my pocket-book, and had the 
money in my hands. He saw me take the money out of the pocket-book. 
He had an opportunity of seeing the money if he chose to see it." Under 
these circumstances the learned judge thought the plea of tender was not 
made out, inasmuch as the offer to pay the money was accompanied with 
the condition of giving a receipt, and that the money was not in fact ten- 
dered or offered. The plaintiff therefore had a verdict. 

Stork* now moved for a new trial, and contended that the production of 
the money by the witness to the view of the plaintiff was sufficient to sup- 
port the plea of tender. The demand whether the plaintiff had a receipt, 
was not such a condition annexed to the offer to pay the money, as woi.M 
defeat the legal effect of the tender. It must be considered as an absolute 
tender, and inasmuch as the plaintiff was bound to be provided with a re- 
ceipt, his want of a proper acquittance for the money was not to deprive 
the defendant of the benefit of the tender. [Bayley, J. The inquiry 
whether the plaintiff had a receipt stamp, was a strong intimation that the 
defendant's bailiff did not mean to pay the money unless he gave a re- 
ceipt.] But ought not the plaintiff to be prepared to give a receipt ? It 
lay upon him to give a proper discharge, and if the defendant's bailiff was 
ready with the money in his hand to pay it, the plaintiff's default ought 
not to prejudice the defendant. [Abbott, C. J. Was not the defendant's 
bailiff bound to take a receipt stamp and require the plaintiff to sign it ?] 
That condition was not annexed. \Bayley, J. If I go to tender money 
to a man who has a demand upon me, and I say, " Have you got a receipt ? ' 
that is an intimation that I expect a receipt, and that I will not pay the 
money without it. If that be so, then this at the utmost can only be con- 
sidered as a tender with a condition.] The question is, whether a person 
proposing to pay money to another is bound to take a receipt stamp 
with him. 

Abbott, C. J. The difficulty here is, whether there was any offer of 
the money at all. Now, looking to the facts proved, we all think that there 
*m no offer of the money to support the defendant's plea. 

Rule refused.(a) 

(a) Vide DougUu ▼. Patrick, 8 T. R. 688 ; 4 Esp. N. P. C. 68 ; Birer$ ▼. Griffith*, 1 
DowL k R. 215; Brady y. Jonu, 2 DowL & Ry. 805. And Cadman ▼. Lubbock, 5 DowL 
* Ky. 289, and the oases there cited. 



SOMERS v. KING.— p. 125. 

^ww a plaintiff refuser to deliver a particular of his demand, in obedience to a judge's 
older, the Court refused to allow the defendant to sign judgment of non pros. 
VOL. XVI, 86 
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F. Pollock moved for a rule calling upon the plaintiff to show < 
why the defendant should not be at liberty to sign judgment of non pros, 
on an affidavit stating that by a judge's order the plaintiff was required to 
deliver to the defendant, within a given time, a bill of particulars of his 
demand, but had refused to comply therewith. 

Baylby, J.(a) The introduction of the practice of requiring bills of 
particulars is certainly of modern date, and I am sorry to say it is very 
much abused, because it affords encouragement not merely to delay, but 
to great expense to both parties in a variety of instances. The application 
for a particular of demand, however, stays the plaintiff's proceedings in 
the mean time, and I think we can do no more than stay the plaintiff's 
proceedings until the particular be delivered. 

Holboyd, J., and Littledale, J., concurred. 

Rule refused. 

(«) Abbott, C. J., bad left the Court 



WOOD and Another v. JONES.— p. 126. 

A merchant in England sends goods of a given value to a merchant at Quebec, for sale 
on his account Before the goods are sojd or the proceeds ascertained, the latter ships 
three cargoes of timber to the former, to credit in account Two of them arrive. 
Against the third, the consignor draws a bill for the amount, whilst it is in transitu. 
In the interval, the consignee dishonors the bill and becomes insolvent : Held, that the 
consignor had a perfect right of stoppage in transitu, and was not bound to wait until 
the mutual accounts between him and the consignee were finally adjusted. 

Trover for a cargo of timber. Plea, the general issue. At the trial 
before Bayley, J., at the last assizes for Newcastle, the case was this: 
The plaintiffs wore merchants at Quebec, having an agent in this 
country, and the defendant was the owner of the ship in which the cargo 
of timber in question had been consigned. In the year 1823, one Bright- 
man, a merchant of Newcastle, had consigned a cargo of goods valued at 
1500Z. to the plaintiffs at Quebec, to be sold for his account. In return 
for this consignment, but before the goods were sold, or the proceeds 
were ascertained, the plaintiffs shipped three cargoes of timber, in three 
different vessels, amounting in the whole to about the value of 1500/., and 
transmitted bills of lading to Brightman. Two of the cargoes came to 
England and were delivered, but before the arrival of the third, Bright- 
man became insolvent, having just before indorsed the bill of lading to 
J. k A. Read, of Newcastle. The plaintiffs' agent, without any par- 
ticular authority from his principals, but anticipating that the original con- 
signment by Brightman, when sold, would not be sufficient to cover the 
amount of the timber shipped by the plaintiffs, gave notice to the defend- 
ant, owner of the ship in wbjch the third cargo was expected to arrive, 
and also to J. & A. Read, the indorsees of the bill of lading, that the 
cargo was not paid for, and that he claimed it for the plaintiffs. On the 
arrival of the vessel the defendant delivered the cargo to J. & A. Read, 
pursuant to the bill of lading, whereupon the plaintiffs' agent brought the 
present action in their names. It appeared that whilst the third cargo 
was on its way to this country," the plaintiffs had drawn upon Brightman 
to the amount of 500?. against the value of the timber, and when the hill 
T^as presented it was dishonored and protested for non-acceptance. 
Under these circumstances the question was, whether the plaintiffs by 
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their agent, who had no specific authority for that purpose, had a right 
to stop the goods in transitu, before the accounts between the parties were 
finally settled and ascertained. The defendant's counsel went for a non- 
suit, on the ground that the plaintiffs had no right to stop in transitu until 
they were in a condition, upon the settlement of accounts, to make a 
specific demand as against the goods on arrival. The learned judge was 
of opinion, that as the plaintiffs had drawn against the amount of the 
goods in question by a bill which had been dishonored, their agent had a 
right to stop in transitu when the timber arrived, and therefore he held 
that the action was maintainable. The plaintiffs had a verdict for 5007., 
the value of the cargo, minus 34/., for which they were disposed to give 
Brightman credit on the final settlement of the account. Leave was 
however given to move to enter a nonsuit, or to reduce the damages by 
the sum of 124/., for which it was insisted Brightman was entitled to have 
credit, upon a more accurate investigation of the accounts. 

F. Pollock now moved accordingly. The question is, whether a foreign 
consignor, who has goods in his hands unsolji belonging to the consignee, 
and upon the faith and credit of which he makes the consignment to this 
country, can bv his agent, without any particular instructions for that 
purpose, stop the consignment in transitu upon a mere apprehension or 
speculation that the goods in the hands of the consignor may not ulti- 
mately be sufficient to cover the consignment. 

Abbott, C. J. I think we ought not to grant a rule nisi for a nonsuit 
in this case. It appears from the evidence, that the cargo stopped by the 
plaintiffs' agent was hot specifically shipped in return for the goods which 
Brightman had sent to Quebec, because the plaintiffs had drawn a bill of 
exchange for the price of the cargo whilst it was on its passage. Before 
the arrival of the cargo Brightman became insolvent, and did not accept 
the bill when presented. The question under these circumstances is, 
whether the plaintiffs by their agent had a right to stop in transitu, and I 
think they had. It is said that as there were other accounts depending 
between Brightman and the plaintiffs, until those accounts were liquidated 
or settled, or until the plaintiffs should be able to show upon the settle- 
ment of those accounts that there would be money due to them, they had 
no right to stop in transitu. If the cargo in question had been intended 
as a return for the goods originally consigned by Brightman to Quebec, 
there would have been a great deal of weight in that argument, but that 
was not the fact. The bill was specifically drawn to cover the third 
cargo of timber, and therefore, under such circumstances, the onus <?f 
showing that on the final settlement of account there would be any thing 
due from Brightman to the Quebec house, did not lie upon the plaintiffs. 
They were not bound to show what the result would be. The burthen 
of showing that lay upon Brightman, and as the plaintiffs' agent exer- 
cised a sound discretion, under all the circumstances, I think the action 
is maintainable. Whether the damages ought to be reduced is another 
question ; and with a view to that point the defendant may take a rule 
to show cause. 

Bayl^y, J. It is clear, from the evidence in the case, that the house 
at Quebec had not funds in possession belonging to Brightman sufficient 
to pay themselves for the timber in question. There is no doubt, there- 
fore, that if, when the cargo arrived, Brightman had not the means of 
making payment, they had a right to stop it in transitu. The facts were 
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these : Whilst the timber was on its way to this country, the plaintiffs 
drew a bill upon Brightman for 5002. Before the vessel arrived, the bill 
was presented for acceptance and dishonored. It seems to me, therefore, 
that the plaintiffs were entitled at that time to insist on stopping the 
cargo in transitu. This circumstance is not to be forgotten, that Bright- 
man, who knew what the state of the accounts really was, as soon as he 
received the bill of lading, assigned it over to J. and A. Reed, and soon 
afterwards became insolvent. Under these circumstances I am of opin- 
ion that inasmuch as the plaintiffs had pledged their own funds without 
having any funds of Brightman in their hands at the time of the ship- 
ment, they had a right, upon the dishonor of the bill, to stop the timber 
in transitu, finding that Brightman was in a state of insolvency. The 
plaintiffs, at the time of the trial, gave credit for 847., so as to reduce 
the amount of the damages ; but if upon the investigation of the accounts 
it turns out that they ought to make a deduction of 1242., a rule nisi 
may be taken for that purpose. 

Holroyd, J. I think that the defendants were not, under the circum- 
stances of this case, upon the doubt or uncertainty whether the consign- 
ment transmitted by Brightman would cover the value of the timber, 
bound to wait until the fact was ascertained, before they exercised the 
right of stopping in transitu. 

Littlbdale, J., concurred. 

Rule Defused 



WALPOLE v. SAUNDERS.— p. 130. 

The stakeholder, upon a cricket match between eleren players on each aide at St. a head, 
is liable to the winner, if the jndge at Nisi Priue, in the exercise of his discretion, 
thinks proper to try the cause. 

This was an action against a stakeholder to recover the sum of 55*., 
the amount of a wager upon a cricket match, between eleven persons on 
each side, at 5*. a head. The cause was tried before Onslow, Serjeant, 
at the last assizes for the county of Hertford, and a verdict was found 
for the plaintiff. Damages, 55*. 

Andrews now moved for a rule nisi to stay the judgment, on the ground 
that, a wager on a cricket match being illegal, the learned judge ought 
not to have tried the cause ; and he cited Egerton v. Furzeman, 1 B. 4 
M. 213, 1 Car. & Pay. 613, S. C. 

Abbott, G. J. This objection should have been taken at the trial ; 
but if the learned judge, in the exercise of his discretion, thought proper 
to try the cause, though frivolous, I see no reason for disturbing the 
verdict, if it be a good verdict. I am by no means clear that the learned 
judge was bound to stop the cause on account of its frivolity. This is 
not a case within the 9 Anne,, c. 14, and I see no objection to the verdict 

Bayley, J., and Holroyd, J., concurred.(a) 

Bule refused.(£) 

(a) Littledale, J., was absent. 

(6) Vide Eltham t. Kingman, 1 B. & A. 688; IAnal v. Longbotham, 2 Wiis. 86; Clayton 
T. Jennings 2 Sir W. B. 706 ; Brown t. Berkeley, Cowp. 281 ; Whaley v. Pajot, 2 B. & P. 
61 ; Ximenet t. Jaquee, 6 T. R. 499 ; Henkin v. Querre, 12 East, 247 ; Johnson r. Bow, 
1T.R.1; Brown t. Lecson, 2 U. B. 48 ; Smith v. Bichnore, 4 Taunt. 474 ; Cotton t 
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COX v. TODD and Others.— p. 181. 

ifhere a quantity of barley was sold upon a contract to " deliver alongside a sloop or 
warehouse at G. or H., at the buyer's option, m all April or sooner, 9 * and the barley 
was brought into dock at G. on the 29th April : Held, that the contract was broken, 
inasmuch as it would then hare taken four days to unload the vessel and deliver the 
cargo into the buyer's possession. 

Assumpsit for not accepting a quantity of barley pursuant to con- 
tract. Flea, the general issue. At the trial before Bayley, J., at the 
last assizes for the county of York, it appeared that the plaintiff and 
defendants, being respectively merchants at Hull, the latter having ware- 
houses at Grimsby, entered into the following contract for the sale and 
delivery of 3000 quarters of barley : — 

"7th March, 1825, Sold Messrs J. Todd & Co., on account of Mr. 
Edward Thomas Cox, 3000 quarters of barley, equal to sample delivered, 
price 20*. per quarter; delivered alongside a sloop or warehouse, at 
Grimsby or Hull, at the buyer's option, in all April or sooner." 

On the 28th March, 619 quarters were delivered pursuant to the con- 
tract, and in the early part of April another portion was delivered. The 
remainder came into the Humber on the 28th April, and immediately on 
the vessel's arrival a message was despatched to the house at Hull, in- 
forming the defendants of the arrival, and desiring to know whether the 
barley should be delivered at the warehouse in Hull, or at Grimsby, or 
alongside any sloop. To this message, the answer sent was, " You had 
better see Mr. Todd, of Grimsby.' ' The vessel then put into Grimsby, 
and was actually in dock on the 29th April, within two or three hundred 
yards of the defendants' warehouses. In the meantime the price of bar- 
ley had fallen. The vessel, with the utmost exertions of the crew, could 
not have been unloaded in less than four days from the 29th April. The 
defendants refused to accept the remainder of the barley, on the ground 
that it had not been delivered within the time stipulated ; and the case 
turned upon the legal construction of the words " delivered alongside a 
sloop or warehouse at Grimsby, or Hull, at the buyer's option, in all April 
or sooner." On the part of the plaintiff, it was contended, that the con- 
tract was sufficiently performed if the vessel was brought either alongside 
a sloop or a warehouse of the defendants' within the month of April, and 
that the actual delivery might be made within a reasonable time afterwards. 
The learned judge was, however, of opinion, that it lay upon the plain- 
tiff to show that the cargo could have been delivered within the month 
of April, and as it appeared that the vessel could not have been unladen 
in less than four days after arrival, he directed a nonsuit. 

Tindal now moved to set aside the nonsuit on the ground of misdirec- 
tion ; and submitted, that the vessel being actually in dock on the 29th ' 
April, that was a sufficient compliance with the contract, and imposed 
upon the defendants the liability to accept the barley. 

Abbott, C. J. The words in the contract are, " delivered, &c, in 
all April or sooner." If the word " delivered" means no more than 
" brought," then the plaintiff has performed the contract; but I think 

1%urland, 6 T. It. 406 ; Howson t. Hancock, 8 T. R. 676 ; Aubcrt v. Walsh, 8 Taunt 
277; J»ife y. Cartwright, 7 Price, 640; and Eobmson v. Mtamt, 6 DowL & By. 26. 
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that is not its meaning. Suppose the vessel to have been sunk at Grimsby, 
or Hull, on the 29th April ; could it have been said that the barley was 
delivered within the terms of the contract ? If not, then I think my 
brother Bayley properly directed a nonsuit. 

Bayley, J. I thought at the trial, and am still of the same opinion, 
that upon the true construction of this contract, the defendants were 
entitled to have the whole of the barley in their actual possession within 
the month of April at farthest. When the vessel arrived on the 29th 
April, there was not time to get the cargo out within the period stipulated. 
One of the witnesses said, " Working as much as possible, we could not 
have unloaded the vessel in less than four days." 

Holroyd, J., and Littledale, J., concurred. 

Rule refused. 



BOND v. STOCKDALE.— p. 140. 

Declaration by the payee against the maker of a promissory note to the order of the 
payee for '* value received," generally, is not disproved by evidence of a note payable 
to the plaintiff's order for " value received »» Mrs. L.'s estate." 

Assumpsit by the payee against the maker of a promissory note. The 
declaration stated, that on the 9th June, 1824, defendant made his certain 
note in writing, by which, six months after date, he promised to pay to 
the order of the plaintiff 111. 2s. 5d., value received* Plea, non assumpsit. 
At the trial before Abbott, G. J., at the Middlesex sittings after last term, 
when the note on which the action was brought was produced in evidence, 
it appeared that after the words " value received/' were added " in Mn. 
Lewis's estate," whereupon it was objected that this was a variance ; but 
the lord chief justice overruled the objection, and the plaintiff had a ' 
verdict. I 

Ohitty now moved for a rule nisi to enter a, nonsuit, and renewed the 
objection, citing Highmore v. Primrose, 5 M. & S. 65. Here is a mis- 
description of the instrument in the declaration. The words " value re-^ 
oeived," in terms, import that the value has been received by the persoi 
who signs the note ; but the instrument itself does not amount to such ai 
acknowledgment, for there it is " value received in Mrs. Lewis's estate, 
It may be that the note was given to the plaintiff by the defendant ai 
surety for Mrs. Lewis, in which case the variance becomes material, for then 
the note would not have been described according to its legal operation. 

Abbott, C. J. Why may not the defendant have received value ra\ 
Mrs. Lewis's estate ? I think there is no variance. 
• Bayley, J. The case of Highmore v. Primrose is perfectly distin-, 
guishable from this. There it was alleged in the declaration, that the 
bill was drawn by J. S. upon the defendant, requiring the defendant to 
pay the money " to the order of the said J. S., 291. 12*., value received by 
the said J. &" When the bill was produced, it appeared to be for valus 
received generally, and the Court held the variance to be fatal, because 
the bill, as set out in the declaration, imported that the " value received" 
was by the drawer himself, and not by the acceptor. In the present case, 
when the note says, u value received in Mrs. Lewis's estate," that onty 
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showB the mode in which the value was received by the defendant, but 
that does not vary his liability. 
Holroyd, J., ooncurred.(a) 

Rule refused. 

(a) LUtUdale, J., im absent. 



DOE, d. JANE BAINBRIDGE, v. STATHAM and Others.— p. 141. 

A conveyance to husband and wife and their heirs, as joint tenants, " in consideration of 
2002., now in hand, duly paid by husband and wife, may be explained by extrinsic eri- 
dence, showing that the money belonged to the wife only, so as to defeat the claim of 
the husband's assignees under 21 J. 1, c. 15, s. 5. 

Ejectment to feoover the possession of oertain premises in the county 
of Cumberland. Plea, the general issue. At the trial before Bayley, J., 
at the last Carlisle^asizes, it appeared in evidence, that the lessor of the 
plaintiff was the widow of a person named Bainbridge, who became bank- 
rupt in October, 1822, and died in April, 1824* By deeds of lease and 
release, of the 18th and 19th May, 1815, the premises in question were 
conveyed to the husband and wife and their heirs, as joint tenants. The 
consideration for the conveyance recited in the deeds was, " Two hundred 
pounds of lawful money of Great Britain, now in hand, duly paid by the 
said James Bainbridge and Jane his wife." Upon the bankruptcy of the 
husband, the defendants, as his assignees, took possession of the premises, 
and claimed them by virtue of the statute 21 Jac. 1, c. 15, s. 5. Evidence 
was received to show that the consideration-money for the purchase of the 
estate was a legacy of 200/., left to Mrs. Bainbridge by her uncle, Anthony 
Thorpe, which was not payable to her until the month of July, 1815, two 
or three months after the date of the conveyance. It was proved by the 
plaintiff's attorney, who negotiated the sale of the property, that the 
executors of Mr. Thorpe's will paid tfye deposit-money upon the purchase 
of the estate, and the remainder of the consideration-money on the exe- 
cution of the conveyances. Under these circumstances it was contended, 
on the part of the defendants, th^t the legal operation of the deed was 
to pass the property to the husband, and from him to his assignees, inas- 
much as, on the face of the instrument, the consideration for the purohase 
*as, in law, the property of the husband ; and it was insisted that no ex- 
trinsic evidence was admissible to show that the purchase-money belonged 
to the wife alone, inasmuch as the effect of it was to contradict the deed. 
The learned judge was of opinion, that the evidence was admissible to 
explain the deed, and so explained, it appeared to him that the property 
did not pass to the defendants. The plaintiff therefore had a verdict, with 
liberty, however, to the defendants to move to enter a nonsuit. 

Patteson now moved accordingly, and cited GHakter v. Hewer, 8 Ves. 
Jan. 195. 

Abbott, C. J. I am of opinion that the evidence, at the trial was 
properly received, not for the purpose of contradicting, but of explaining 
the meaning of the expressions, " now in hand duly paid, by the husband 
*nd wife." Those expressions would be equivalent to saying that the 
husband and wife had, in point of law, a joint property in the money paid. 
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Therefore those very expressions raise in the mind a doubt as to whom 
the money really belonged, and certainly lead to no satisfactory conclusion 
on the subject. As, in the ordinary course of things, the conveyance 
must have been to the husband and wife jointly, I think that the evidence 
was admissible as explanatory of that which was left in some degree of 
uncertainty. It appears to me that this was clearly the wife's money at 
the time the estate was purchased, and that the husband could by no 
means complain of the manner in which it was laid out. Indeed I very 
much doubt whether, in case the husband had survived the wife, he could 
have claimed the property ; but without determining how that would be, 
with respect to an estate so purchased, it appears to me that the husband 
had no control or command over the money. It was obviously considered 
by the parties as money in which the wife only had an interest, and the 
executors very prudently took care that it was secured to her in such a 
way as to make her a provision, without any control on the part of the 
husband, and to exempt it from any engagements into which he might 
enter. 

Baylby, J. It is clear that husband and wife yay pay the wife's 
money. 

Holroyd, J. As the evidence was explanatory of, and not contra- 
dictory to the deed, I think it was admissible. 

Littledale, J., concurred. 

Rule refused* 



T. MORROW v. BELCHER and Others.— p. 187. 

Declaration in trespass against three. Plea by all, not guilty. Separate pleas of justifi- 
cation by two. Replication to these pleas, that those two defendants were gnilty of 
excess. Rejoinder, by all three defendants, that they were not all three guilty of ex- 
cess. On demurrer, the rejoinders held ill, and judgment for plaintiff. 

Declaration in trespass against Thomas Belcher, Caroline Watson, 
and Thomas Foster, for an assault and false imprisonment. Pleas ; first, 
by all the defendants, not guilty, and issue thereon. Second, by Belcher, 
a justification, in defence of the possession of his house. Third, by Fowler, 
as servant of Belcher, the like justification. Replication to the second plea, 
that Belcher committed the trespasses with more force than was necessary 
for the purpose in that plea mentioned. Replication to the third plea, 
that Foster committed the trespasses with more force than was necessary 
for the purpose in that plea mentioned. Rejoinder by M the defendants, 
to the replications to the second plea, that all the defendants were not 
guilty of committing the trespass with more force than was necessary. 
Similar rejoinder to the replication to the third plea. Demurrer to the 
above rejoinders, assigning for cause, that as Belcher and Foster pleaded 
separately in the second and third pleas, and the plaintiff replied that they 
separately were guilty of more force than was necessary, the rejoinder by 
all the defendants, that ofl the defendants were not guilty of committing 
such excess, is bad in law. Joinder in demurrer. 

Chitty y in support of the demurrer, was stopped by the Court.(a) 



(•) See JfellaiMf and Zfeatt't cue, 2 Leon. 199. Com. Dig. tit PW«r, 
tt7,*a«L 



F. 11. Tidd, 
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IS. Lowes, contra. The declaration in this case is for a joint trespasa 
by all the defendants. Two of the plaintiffs plead separately to the joint 
complaint. The plaintiff replies a new cause of action ; namely, a f«pa- 
rate trespass by each of those defendants, and he complains of excess, 
which formed no part of his original alleged ground of action ; there is, 
therefore, a plain discontinuance. [Bayley, J. In his replication he only 
gives a character to the trespass.] In Tippet v. May and Others, 1 B. k P. 
411, the plaintiff declared in assumpsit against three ; two pleaded a debt 
of record by way of set-off ; the plaintiff replied nul tiel record, and gave a 
day to the two defendants, but entered no suggestion respecting the third ; 
and it was held on demurrer, that the action being discontinued, judgment 
most be given against the plaintiff, even though the defendant's plea were 
bad. [Bat/ley, J. But you have this absurdity here, that the defendant 
Watson does not join in the special pleas, but she does in the rejoinder.] 
What is said by all is said by each ; but at all events this would only be 
an irregularity, and cannot be taken advantage of on demurrer, bar* 
tholomew v. Ireland, 1 Wils. 219.(6) 

Abbott, G. J. There might be some ground for the argument now 
urged, if this were an action of assumpsit, because the plaintiff could not 
recover, unless he recovered against all the defendants ; but this being an 
action of trespass against several, he may succeed against one, but not 
against the others. Suppose Belcher alone had pleaded, the plaintiff 
would have been at liberty to sign judgment against the other defendants, 
because that would have been an acknowledgment that they were guilty 
of the trespass. Would it not then have been absurd for them all to 
have joined afterwards in the rejoinder ? Trying the case by that test, it 
is clear that these rejoinders are insensible, and cannot be supported. 

Batlet, J. Two of these defendants have pleaded separately a special 
plea respectively, but the other has pleaded no special plea. The plaintiff 
complains of a joint and several trespass committed by the three defend- 
ants. One of the defendants says, "I have no justifiable reason for com- 
mitting the trespass, but I deny the fact." The others also deny the fact, 
but th6y respectively plead a justification. The plaintiff replies, that those 
two defendants were respectively guilty of excess, for they had used more 
force than was necessary to expel him from the house. The defendants 
reply, that they were not all guilty of excess. Now, they were not all 
charged with excess, and therefore their rejoinders do not pursue the pleas 
originally pleaded, and are consequently demurrable. 

Holroyd, J. I think the rejoinders are bad, and afford no answer to 
the replications, because they do not pursue the pleas. It is a general 
rale in pleading, that the rejoinder must pursue the plea ; but here is a 
departure. 

Littledalb, J. I am of the same opinion. It is a fundamental rule, 
that the rejoinder should pursue the plea, for otherwise a different kind of 
issue might be introduced. One of these defendants pleads no special 
plea whatever. The other two plead distinct special pleas ; and then they 
all come together again in the rejoinder, which is an informal and bad 

(6) Andrews, 188, 8. G. See 8hiffin'$ case, Comb. 810. 

YOL. XVI. 86 
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mode of rejoining. But the defendant Watson had no right to rejoin, 
after having originally pleaded no more than the general issue- 

Judgment for the plaintiff. 



SMITH v. KENDAL.— p. 282. 

Affidarit of debt on bond must show that the bond is due and payable at the time of the 
arrest, otherwise the defendant will be discharged on common bail. 

Gomyn moved to discharge the defendant out of custody on filing com- 
mon bail, for an objection to the affidavit of debt. The action wan upon 
a bond, but the affidavit to hold to bail did not state that the bond was 
then due and payable ; and he likened this to the case of bills of exchange 
and promissory notes, in which the affidavit must show the bill or note to 
be due and payable. No bail above had been put in. 

Baylky, J., (the only judge in Court,) thought the analogy perfect, and 
granted a rule nisi. 

No cause being afterwards shown, the rule was made 

Absolute. 



BELL v. VINCENT,— p. 233. 

Service of a copy of the bill of Middlesex, by placing it on defendant's shoulder, after 
he has refused to take it, is sufficient ; and if he is serred the next day with another 
copy, and with notice of declaration at the same time, there is no irregularity. 

Watson, on a former day, had obtained a rule nisi to set aside the ser- 
vice of the bill of Middlesex, and notice of declaration thereon for irregu- 
larity. On the 7th November, the attorney's clerk went to the defendant 
for the purpose of serving him with a copy of the bill of Middlesex, but 
the defendant refused to take it, whereupon the clerk placed it upon the 
defendant's shoulder, and went away. Next day he served the defendant 
with another copy of the bill of Middlesex, with notice of declaration. 
The objection to the proceeding was, that placing the copy of the bill of 
Middlesex on the defendant's shoulder was no service ; and that supposing 
it to be good, it was waived by the service of the second copy on the next 
day ; and consequently service of the bill of Middlesex, with notice of 
declaration at the same time, was irregular. 

JR. V. Richard*, contra, was now stopped by the Court. 

JJayley, J. I think the service of the bill of Middlesex on the 7th No- 
vember was sufficient ; but the attorney's clerk, pro majore cautela, serves 
the defendant with a second copy on the 8th, with notice of declaration. 
The service of the second copy was unnecessary and useless, and there- 
fore there is an interval between the service of the first and the notice* of 
declaration, and consequently the proceedings are regular. 

Per Cur. 

Rule discharge*!. 
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The KING v. ROBERT BELK.— p. 284. 

An insolvent was brought up at the assises under the compulsory clauses of the Lords' 
Act, 82 Geo. 8, c. 28, 88. 16 and 17, to deliver in a schedule of his estate, and not be- 
utg prepared to do so then, was remanded generally ; but as more than 60 days would 
have elapsed before the next assises, the Court, at the instance of the prisoner, made 
an order upon the jailer to bring him up at the subsequent assises, for examination, 
notwithstanding the lapse of 60 days. 

An order to bring up an insolvent under the Lords' Act at the " next assizes," will not 
authorise the examination of the prisoner at a special jail delivery. 

An insolvent is bound to insert in his schedule a claim which he even supposes himself 
erroneously to have upon property, as part of his estate and effects within the mean* 
ing of the compulsory clauses of the Lords' Act 



VAUGHAN v. LEMCKE, (in error.) (a)— p. 236. 

A misdescription of a party applying to the crown for a license to trade with an enemy 
if made without fraud, does not vacate the license, or vitiate a policy effected upon it 

Writ of error from the Common Pleas. The plaintiff below declared 
in assumpsit on a policy of insurance, dated the 30th August, 1810, at 
and from Heligoland to any port or ports in the Baltic and the Gulf of 
Finland, against all risks, including the risk of craft, and until safely ware- 
housed in the warehouse of the consignees, at the final ports or places of 
discharge, with liberty to carry and exchange real or simulated papers and 
clearances, and to seek, join, and exchange convoys, or ship or ships, with 
leave to proceed and sail to, and touch and stay at, any port's or places 
whatsoever ; and to touch, stay, discharge, and reload any cargoes at any 
port in Sweden ; and to wait for orders, and for any purposes whatsoever, 
at or off any ports or places they might touch at, and to return to any port 
or ports, without being deemed a deviation. At the foot of the policy there 
was a memorandum, u On goods as shall be declared and valued hereafter,' * 
and indorsed on the policy was a declaration specifying the goods, and 
valuing them at 10,150/., and stating the insurance to be on those goods, 
per the Vrouw Hendricka, Captain Hendricks. The plaintiff below de- 
clared as for a total loss. Plea, non assumpsit, and issue thereon. At ihe 
trial, a verdict was found for 'the plaintiff, damages 500/., subject to the 
opinion of the Court below, updn a special case, setting out the follow* 
ing facts: — 

The plaintiff was a merchant At Hanover, and a native of that country, 
and at the time of effecting the policy, of granting the license, of the voyage, 
and of the loss, was residing within the Hanoverian dominions. The 
plaintiff, in 1810, waB the owner of goods then lying in Heligoland, con- 
sisting of British colonial produce, wnich had been imported thither from 
this country, and were then in the possession of his agents there. Heli- 
goland was captured by the British forces in 1809, and has since continued 
under the dominion of Great Britain. The plaintiff, having resolved to 
send these goods to some of the neutral ports in the Baltic, employed as 
his agent for that purpose one Hampe, and sent him to Heligoland in that 
character. The plaintiff, in August, 1810, wrote to one Klingender, his 

(a) See 8 J. B. Moore, 646; 1 Bing. 478, S. G. 
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agent in London, instructing him to effect an insurance to cover the ad- 
venture ; and in consequence thereof, and prior to any vessel being char- 
tered, Klingender effected the policy declared on, which the defendant 
subscribed for 5002. Upon Hampe's arrival at Heligoland, he wrote to 
Klingender, directing him to charter a vessel and send her to Heligoland, 
for the purpose of loading her with the plaintiff's goods ; and he also di- 
rected Klingender to procure and send him a license. Klingender accord- 
ingly, on the 27 th of August, 1810, chartered the Vrouw Hendricka, a 
neutral vessel, and, by the terms of the charter-party, she was to proceed 
to Heligoland, or so near thereto as she could safely get, and then load a 
complete cargo of lawful and permitted merchandise, and being so loaded 
to proceed therewith to a port in the Baltic, but not higher up than Co- 
ningsberg, and deliver the same. Klingender also, in pursuance of his 
instructions, applied for and obtained the following order in council and 
license : — 

" At the Council Chamber, Whitehall, 
The 28th day of August, 1810. 

" Present, 

" The Lords of his majesty's most Honorable Privy Council. 

("Duplicate.) 

" Whereas, there was this day read at the board, the humble petition of 
G. F. Hampe, of London, merchant, it is ordered in council that a license 
be granted to the petitioner for permitting a vessel, bearing any flag ex- 
cept the French, to proceed with a cargo of British manufactures, colonial 
produce, and such goods as are permitted to be exported from Heligoland, 
to any port in the Baltic, not under blockade, notwithstanding all the docu- 
ments which accompany the ship and cargo may represent the same to be 
destined to any other neutral or hostile port, and to whomsoever such 
property may appear to belong, upon condition that the name and tonnage 
of the vessel, name of her master, and time of her clearance from Heligo- 
land, shall be indorsed upon the said license ; and that the certificate from 
the proper officer of the customs at Heligoland shall accompany the cargo, 
certifying that the same was originally exported from the United Kingdom ; 
such license to remain in force for four months from the date hereof; and 
at the expiration of that period, or sooner if the voyage be completed, to 
be deposited, as the case may be, with the commissioner of his majesty's 
customs at the port of London, or with the collectors of the customs at the 
outports. And the Right Honorable Richard Ryder, one of his majesty's 
principal secretaries of state, is hereby specially authorized to grant such 
license, in case he shall see no objection thereto, annexing to such license 
the duplicate of this order, herewith sent for that purpose. 

" Chetwynd." 

" To all Commanders of his Majesty's Ships of War, Privateers, 
and all others whom it may concern, greeting : — 
" I, the undersigned, one of his majesty's principal secretaries of state, 
in pursuance of the authority given to me by his majesty, by order in 
council, under and by virtue of power given to his majesty by an act 
passed in the 48th year of his majesty's reign, entitled i an act to permit 
goods secured in warehouses in the port of London, to be removed to 
tiro outports for exportation to any part of Europe, for empowering hifl 
majesty to direct that licenses, which his majesty is authorized to grant 
under his sign manual, may be granted by one of his majesty's principal 
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secretaries of state, and for enabling his majesty to permit the importa- 
tion of goods in vessels of less burthen than are now allowed by law, 
during the present hostilities, and until one month after the signature of 
the preliminary articles of peace:' — and in pursuance of an order of 
council especially authorizing the grant of this license, a duplicate of which 
order of council is hereto annexed, do hereby grant this license for the 
purposes set forth in the said order of council, to G. F. Hampe, of London, 
merchant, and do hereby permit a vessel, bearing any flag except the 
French, to proceed with a cargo of British manufactures, colonial produce, 
and such goods as are permitted, by law, to be exported from Heligoland 
to any port in the Baltic not under blockade, notwithstanding all the docu- 
ments which accompany the ship and cargo may represent the same to be 
destined to any neutral or hostile port, and to whomsoever such property 
may appear to belong ; provided that the name and tonnage of the vessel, 
name of her master, and time of her clearance from Heligoland, shall be 
indorsed on this license ; and that a certificate from the proper officer of 
the customs at Heligoland shall accompany the cargo, certifying that the 
same was originally exported from the United Kingdom. This license to 
remain in force for four months from the date hereof; and at the expira- 
tion of that period, or sooner if the voyage be completed, this licence shall be 
deposited,as the case may be, with the commissioners of his majesty's customs 
at the port of London, or with the collectors of the customs at the outports. 
" Given at Whitehall, the 28th day of August, 1810, in the 50th 
year of his Majesty's reign. <<R Ryder." 

The indorsements and certificate required by the license were duly 
made. The C. F. Hampe named in the order of council and license was 
the Hampe employed by the plaintiff as above stated. The vessel pro- 
ceeded to Heligoland, and upon her arrival there the goods specified in 
the policy were shipped on board by Hampe, the goods being the property 
of the plaintiff, and of the value stated in the policy. On the 17 th of 
September, 1810, the vessel with her cargo sailed, under convoy, from 
Heligoland, Hampe being on board as supercargo, bound for Swinemunde, 
in the Prussian dominions. On the 31st of October, 1810, she arrived, 
with her said cargo, in the roads of Swinemunde, and soon after her 
arrival the vessel and her cargo were seized by a Prussian military force, 
and were subsequently condemned by the public authorities at Swine- 
munde, and the cargo became wholly lost to the plaintiff. Before any 
of these circumstances had taken place, Hanover was taken possession of, 
in a hostile manner, by the French troops ; and during the whole period 
of the above-mentioned transaction, the powers of government were 
exercised in Hanover by Jerome Buonaparte, the brother and ally of Na- 
poleon Buonaparte, who was then at the head of the French government, 
and at war with this country ; Jerome Buonaparte having assumed the 
title of king of Westphalia, and Hanover having, on the 10th of July, 1810, 
been declared by Napoleon Buonaparte a department of the kingdom of 
Westphalia : but these acts were never recognized by the government of 
this country, nor was any cession of Hanover made, nor any war declared 
between Hanover and this country. Either party was to be at liberty to 
turn this case into a special verdict. The Court of Common Pleas gave 
judgment for the plaintiff below upon the special case, (a) which was af- 

(rf) Lemeke t. Vaughan, 8 J. B. Moore, 646. 1 Bing. 473, S. C. 
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terwards turned into a special verdict, setting oat the same facts, a;* J which 
the defendant below removed into this Court upon an assignment of error. 
F. Pollock, for the plaintiff in error. The judgment of the court below 
is erroneous, and must be reversed. The license did not protect the ad- 
venture. It was granted to an individual described upon the face of it as 
a merchant of London, but who in fact was not so ; consequently there 
was a concealment, or misrepresentation of facts, and a fraud upon gov- 
ernment, which rendered the license void. It was decided in Klingender 
v. Bond, 14 East, 484, which was an action upon the very same policy out 
of which the present case springs, that the description of Hampe as a 
merchant of London, when in fact he resided elsewhere, was a fraud upon 
government, which avoided the license, and barred the plaintiff's claim 
upon the policy. Hampe was a native and a resident of Hanover, and 

.looking at the then state of that country, it is clear that the British gov- 
ernment did not intend to grant such a license to such an individual, for 
he was then actually in the situation of an alien enemy. \Bayley, J. I 
think not ; the inhabitants <?f Hanover cannot be considered as being then 
alien enemies, because Hanover was not ceded to France, nor did Great 
Britain ever declare war against Hanover.] At any rate the person ob- 
taining the license was misdescribed upon the face of it ; and that is a 

- fraud which invalidates the license. [Bay ley, J. How can we say that 

.the misdescription of Hampe, even if it amounts to that, was done fraudu- 

. lently ? The jury have not found fraud as a fact.] Nor need they. In 
Mennett v. Bonham, 15 East, 477, the Court held the license void for fraud, 
and yet there the jury had not found fraud as a fact. [Bayley, J. That, 
and the other cases of the same class, have all been overruled by the sub- 
sequent decision of the Court of Exchequer Chamber, in Flindt v. Scotty 
5 Taunt. 674.] It is submitted not, so far as regards this particular point. 
Some of the observations made by the Court in Mennett v. Bonham, are 
particularly applicable to this case. Lord Ellenborough said, " Many pub- 
lic inconveniences might arise from permitting an indiscriminate intercourse 
to alien enemies between our own ports and those of the enemy, which 
might, with less hazard, be permitted to our own subjects ; many collateral 
negotiations might be instituted injurious to the state in one case, which 
could not be expected in the other. All, however, which I demand for 
the security of the state, is, that it should appear, by the terms of the li- 
cense, that where it is used to cover a trade by the subject of an enemy, 

• from this country to a hostile port, such a use of it should have been 
within the contemplation of the government issuing it ; that the govern- 

> ment should not be hoodwinked as to the real object of the parties ob- 
taining it :" and Bayley, J,, said, u Two questions have been made ; one 
upon the construction of the license ; in deciding which, we ought to con- 
sider what was the intention of the crown at the time it was granted, as 
it may be collected from the license itself ; for it should appear that the 
king was put in possession, at the time, of all the circumstances and objects 
to which it was to be applied." Now, here government was hoodwinked, 
and the king was not put in possession of all the circumstances ; for Hampe 
was represented as a merchant of London, being at the time resident in 

, Hanover, which place was under the dominion of the enemy. Hampe, 
therefore, was in the situation of an alien enemy ; for so soon as the 
French took possession of Hanover, the inhabitants of that country ceased 
to be subjects of Great Britain, and became subjects of France ; their 
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property became liable to seizure by the British government, and they 
themselves became the enemies of the British government; and to a 
person so situated, it is impossible to suppose that the crown could have 
intended to grant this license. 

D. F. Jones, contra, was stopped by the Court. 
Abbott, C. J. I am clearly of opinion that the judgment of the Court 
of Common Pleas was right, and ought to be affirmed. The modern oases 
upon this subject have established a different and more enlarged and libe- 
ral rule of construction than was acted upon in earlier decisions, and I 
think the change is right. The rule now is, that in construing instruments 
of this nature, we are to look to their substance, not their form. It was 
decided in Flindt v. Scott, by the Court of Exchequer Chamber, that li- 
censes to trade with an enemy are to be construed liberally, and that though 
an agent, in obtaining a license, did not represent to the privy counsel that 
he applied on behalf of a hostile trader, the concealment did not vacate the 
license, or vitiate the policy ; and if it is immaterial to the validity of the 
license who the person is to whom the goods belong, and how he is de- 
scribed, it would be very difficult to say that the mode of describing the 
person who actually applies for the license can be material either. Borne 
very special cases might perhaps be imagined, in which a misdescription 
in that respect might be a fraud upon the crown, and might defeat the 
license ; but this is not one of those cases : and, generally speaking, it 
must be perfectly immaterial who the party is that applies for the license, 
or how he is described. Hanover was, at the time of this transaction, a 
part of the British dominions. The great obj ect in granting these licenses, 
was to promote the trade of Great Britain and her dependencies ; and it 
would tend entirely to destroy that object, if we were to hold that the 
license and the policy in this case were void. 

Bayley, J. I am of the same opinion. When Mennett v. Bon7iam y 
and some of the other cases upon this subject, were decided, the princi- 
ples upon which these licenses have been granted, and by which they 
ought to. be construed, were not thoroughly understood ; but they have 
since been put upon the right footing, and I think the late decisions are 
those by which we ought to be guided. The earlier cases, where the 
liuenses were held to be void, were decided upon the ground of some con- 
cealment or fraud, as m the Jonge Johannes, 4 Rob. Adm. Rep. 263 ; 
but there was no fraud or concealment in this case ; and if there was, the 
jury ought to have found it as a fact ; for upon a special verdict, par- 
ticularly, we are precluded from presuming fraud, where none is found 
by the jury. The general language of the license shows that it is per- 
fectly immaterial to the meaning and intent of government in granting 
it, who or what the person for whom the license is obtained, or to whom 
the goods belong, may be ; the object of government is the promotion 
of trade, and it would be most prejudicial to that object to say, that the 
plaintiff below could not recover upon this policy. 

Holroyd, J., and Littledalb, J., briefly expressed themselves of the 
same opinion. 

Judgment affirmed. 



SARJANT v. GORDON.~p. 258. 

In cases of non-bailable process, if the defendant's name is misstated in the writ, the 
Court will not set aside the writ and proceedings on motion, but will leave the defend- 
ant to his plea in abatement. 
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Lee moved for a rule to show cause why the bill of Middlesex, sued out 
in this case, and all subsequent proceedings' thereon, should not be set 
aside for irregularity. The irregularity was, that the defendant was 
described in the writ as " John K. Gordon," whereas his real names were 
John Richardson Gordon. In support of his application he cited Tomlin 
v. Preston, 1 Chit. Rep. 398, where Abbott, C. J., was reported to have 
said, " There is no difference between serviceable and bailable process 
upon questions of regularity. The Court, invariably requires that its 
process shall be conducted with regularity and propriety, and the Christ- 
ian names of the parties must be inserted even in a serviceable writ." 

Bayley, J., (the only judge in Court.) It has been determined by 
the Court since that case, in two or three instances. I think within the 
last two or three terms, that they will not interfere, in a summary mode, 
in cases of non-bailable process, but will leave the party to his plea in 
abatement ; and that is, in my opinion, a proper rule. 

Rule refused. 



GILMOUR v. BRINDLEY.— p. 259. 

A defendant, being arrested, employed, on the sadden, one attorney to put in bail for him, 
and another to carry on the subsequent proceedings. At the return of the writ, each 
attorney gave notice of bail above, describing himself as the defendant's attorney. 
The plaintiff excepts to one set of bail, and that set not justifying, he attaches the 
sheriff, without regarding the notice of bail given by the second attorney : Held, that 
he was bound to attend to both notices, and the attachment Bet aside for irregalaritj- 

The defendant, having been arrested, applied to an attorney whom he 
had not employed before, to put in bail for him. The attorney accord- 
ingly gave a bail-bond to the sheriff, and afterwards called upon the 
plaintiff's attorney and proposed, on behalf of the defendant, terms for 
the settlement of the debt. The terms proposed being rejected, the 
attorney, at the return of the writ, put in bail above, to wnich the plain* 
tiff's attorney excepted ; but the bail not justifying in time, an attach* 
ment was issued against the sheriff. Immediately after the bail-bond 
had been given, the defendant consulted another attorney, whom he was 
in the habit of employing, and that attorney also gave notice to the 
plaintiff of bail having been put in for the defendant, and signed himself 
"attorney for the defendant." The plaintiff's attorney, not knowing 
the second attorney, and having had previous communication with the 
first only, thought there was some mistake, and taking no notice of what 
had been done by the second attorney, did not enter any exception to 
the bail of which he had given notice, and the bail justified. On a 
former day, Godson obtained a rule nisi to set aside the attachment 
against the sheriff for irregularity, bail having been put in and per- 
fected in due time. # 

Comyn now showed cause. 

Godson, contra. 

Bayley, J., after consulting the master, said, The master report* 
to us, that in practice it is usual for the attorney employed by the sheriff* 
or the bail, to put in and justify bail above, to describe himself as the 
defendant's attorney in the notice, though he be not actually employed 
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by the defendant Whether that practice ought to be corrected in future 
is another question ; but it seems to me that the plaintiff's attorney, in 
this case, was not justified in treating the proceedings of the second at- 
torney as a nullity ; and consequently the attachment ought not to have 
been issued. 

Rule absolute.(a) 

(a) See 2 Sir W. Dl. 1323 ; 7, Taunt. 48; 2 Marsh. 865, S. C. ; 1 Chit .81 ; 2 B. & A 
604; 1 Chit. 329 ; Tidd, 90, 8th ed. 



The KING v. The SHERIFFS of MIDDLESEX, in the Cause of 
ALEXANDER v. .—p. 264. 

Exception must he entered to bail, before the body-rule can be served on the sheriff. 



LORD HUNTINGTOWER v. HEELY.— p. 869. 

Where a defendant was arrested for a sum of money, in respect of the greater portion 
of which the plaintiff knew, at the time, that the defendant had obtained a discharge, 
under the insolvent debtor's act : Held, that the defendant was entitled to have his 
costs taxed, under 48 Geo. 8, c. 46, s. 3, as upon an arrest without probable cause. 



ANONYMOUS.— p. 375. 

Where plaintiff, on the eve of trial, accepted from defendant a cognovit for a certain sum, 
payable at a future day, in full discharge of the action, and the master on taxation 
allowed plaintiff costs previous to the cognovit : the Court refused to admit plaintiff's 
affidavit stating a verbal agreement that he should have such costs in case defendant 
made default in payment, and that he had made such default, and made the rule for 
the disallowance of such costs absolute. 

This was a rule, calling upon the plaintiff to show cause why the mas- 
ter should not review his taxation, and disallow the plaintiff all his costs 
previous to the giving of the cognovit, in the cause, by the defendant ; 
and why the execution, levied upon the judgment, should not be reduced 
accordingly. The rule was granted upon an affidavit, stating, that after 
the cause had been brought to issue, and put down for trial at the assizes, 
the plaintiff accepted from the defendant a cognovit for the sum of 225/., 
payable at a future day, in full discharge of the action. 

Garter now showed cause against the rule, and produced an affidavit 
which stated, that the arrangement for the settlement of the cause was 
made on the evening before the trial was to take place : that the parties 
did not finally agree upon that arrangement till past midnight ; that the 
cognovit was at that late hour prepared by the clerk of the plaintiff's at- 
torney in great haste and without due caution ; that it was at the time 
expressly agreed between the parties, although by accident it did not 
appear upon the face of the cognovit, that in case the defendant macle 

vol. xvi. 37 
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default in payment on the day stipulated for in the cognovit, the plaintiff 
should be allowed his costs of the action ; and that the defendant had in 
fact made such default. Under these circumstances, he contended that 
the master was right in allowing the costs, and that there was no ground 
for this application. 

Per Curiam. If we were to act upon the statement made in this affi- 
davit, we should be, in effect, admitting parol evidence to alter the nature 
and to contradict the terms of a written instrument ; which it would be 
highly dangerous and against all the rules of evidence to do. If the cog- 
novit had been obscure and equivocal in its language — if, in other words, 
there had been a latent ambiguity about it — we might have received parol 
evidence to explain that ambiguity, and to render the intention of the 
parties intelligible. But there is no ambiguity at all about this cognovit ; 
the terms of it are clear and explicit ; and if the plaintiff, through his own 
carelessness, has omitted to express in it that which was intended to be 
there expressed, and has declared only half his meaning where he pro- 
fessed to declare the whole, he must abide the consequences of his own 
negligence, and cannot expect any assistance from us. The rule, there- 
fore, for referring the case back to the master, to ascertain and disallow 
the costs previous to the cognovit, and for reducing the execution accord- 
ingly, must be made absolute ; but upon condition that the defendant 
undertakes not to bring any action for the excessive execution. 

Rule absolute. 



Ex parte SMITH.— p. 382. 

The 8 Geo. 4, o. 102, giving increased jurisdiction to the Court, is to he construed libe- 
rally, for the despatch of business ; and an affidavit sworn during term is sufficient to 
bring the subject matter before the Court, as " a matter depending in the Court*" 
within the terms of the act, and the king's warrant founded thereon. 



FRAZER v. SHAW, Gent., one, &c— p. 383. 

Where a declaration contains special counts for work and labor, besides the general 
counts, the Court will strike out the former on motion, if they are plainly unnecessary, 
without referring the case to the master, though the rule is in that form ; for the form 
of the rule is immaterial ; and if the plaintiff in such a case* contests the rule, the 
Court v will make him pay the costs, though the defendant is an attorney. 

Abraham had obtained a rule, calling upon the plaintiff to show cause 
why it should not be referred to the master to examine the declaration in 
this case, and to strike out superfluous counts. The action was brought 
for work done by the plaintiff as a short-hand writer for the defendant as 
an attorney, and the declaration contained four counts ; two for work and 
labor as a short-hand writer specially, and two for work and labor generally. 

J. Evans showed cause, and cited Bagley v. Watkim, 1 Chit. Sep. 450; 
Brindley v. Denham, 2 Bing. J 84. 

Abraham, in support of the rule, was stopped by the Court. 

Bayley, J. The plaintiffs charge of vexation is not well founded. 
Hfe has himself contributed to the expense of which he complains, by 
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appearing to show cause against this rule, instead of complying with the 
object of it, and striking out the objectionable counts. Bagley v. Watkins, 
1 Chit Rep. 450, is a different case from this, for there the particulars of 
demand simply stated the action to have been brought upon a bill of ex- 
change, and it was impossible to say that the money counts were unneces- 
sary there, or introduced for the purpose of oppression. Here the special 
counts are clearly unnecessary, for the counts for work and labor gene- 
rally would have been amply sufficient for all purposes. 

There would have been more comity about the defendant's conduct if 
he had made his first application to the plaintiff, instead of to the Court ; 
but I cannot say that he was bound to do so. As to the form of the rule, 
it seems to me quite immaterial, if there is ground for the application at 
ill, for the cause to be shown would be precisely the same, whether the 
rale were in one form or the other. I take the rule of practice to be, 
that where the matter objected to is plainly superfluous, the Court them- 
selves would strike it out; but that where the point is doubtful, they will 
refer it to the master to decide upon it. Therefore, as the plaintiff now 
consents that we shall strike out such counts as we think superfluous, we 
shall strike out the two to which I have alluded, without referring the case 
to the master ; and the rule will be absolute in that form ; but for the 
reasons I have already given, the plaintiff must pay the costs of this 
application. 

Rule absolute, with costs.(a) 

(a) Tide Tidd, 6th ed., et seq., and the cases there collected ; 1 Chit Rep. 448, 449. 



The KING v. The Company of Proprietors of the DUDLEY CANAL 
NAVIGATION.— p. 466. 

By the statute 16 G. 8, e. 66, 25 G. 8, e. 87, and 80 G. 8, e. 60, the Dudley Canal Com- 
pany was incorporated ; but none of the acts contained any clause respecting the 
mode in which the company should be assessed to parish or other taxes. By the 88 G. 8, 
e. 121, the old proprietors and certain new ones were re-incorporated, for certain pur- 
poses, with the same powers as were given by the previous acts, to which reference 
was made; and this act, for the first time, empowered the company to make collateral 
cut*. By the a. 84, it was enacted, that the said Company of Proprietors should, from 
time to time, be rated to all parliamentary and parochial taxes and assessments, for or 
in respect of the land and grounds taken and used by the said company, and all ware- 
houses and other buildings erected, or to be erected, by the said Company of Proprie- 
tors, as other lands, grounds, and buildings, lying near to the said canal and collateral 
cuts, were or should be rated : Held, that this clause was not to be construed retro- 
spectively, so as to divest the parish of K. of the right of assessing the canal to the 
relief of the poor, by including in the ratable valuation the profits derived from the com- 
pany's tannage dues. 
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In the Sixth and Seventh Tears of the Reign of George IV.— 1826 



ANONYMOUS.— p. 511. 



A misstatement of defendant's Chrittian name, in the commencement of his plea, does 
not entitle plaintiff to treat it as a nullity, and to sign judgment as for want of a plea. 

Upon showing cause against a rule for setting aside the judgment in 
this case for irregularity, the facts were these : — The defendant, whose 
Christian name was Edmund, and also was sued as Edmund, delivered a 
plea commencing, "A$d the said Edward." The plaintiff treated this as 
a nullity, and signed judgment as for want of a plea. The question was, 
whether the judgment was regular or not. 

Per Curiam. The plaintiff was not entitled to treat this plea as a nul- 
lity, and therefore the judgment is irregular. The plea evidently referred 
to the declaration, and plainly intended to point out the person mentioned 
as the defendant in that declaration. There was no such person as Ed- 
ward upon the face of the proceedings, and the word was clearly a mere 
clerical error, and meant Edmund. If the plaintiff chose to take advantage 
of such an error, he should have done it in the proper mode, by special 
demurrer ; but it would be too much to allow him to obtain a judgment 
by such a course as this. 

Rule absolute. 

Abraham for the plaintiff. Header for the defendant. 



LIDGBIRD v. JUDD.— p. 517. 

Where a plaintiff declares as heir at law upon a lease granted by his ancestor, he must 
show haw he is heir at law : a general averment that the demised premises descended 
to him at cousin and heir at law, is not sufficient. 

Covenant, by an heir at law, upon an unexpired lease of premises, 
granted by his ancestor to the defendant. The only material part of 

' (292) 
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the declaration was the statement of the plaintiff's title to the demised 
premises, which was as follows : "And the said plaintiff in fact further 
aaith, that one H. L., (deceased,) being seised in fee of the said premises, 
demised the same to the said defendant, and that upon the death of the 
said H. L., the reversion in the said premises descended and came to the 
said plaintiff, as cousin* and heir at law of the said H L" Special 
demurrer to the declaration, assigning for cause, that the plaintiff hath 
not stated how he was cousin to the said H. L., nor in what manner, in 
particular, he was related to the said H. L., nor what degree of consan- 
guinity existed between them. Joinder in demurrer. 

Taddy, Serjt., in support of the demurrer, cited Blackborough v. J>ar 
vis*, 1 Lord Ray. 684 ; 1 Salk. 38, N S. C. ; Collingwood v. Pace, 1 Vent. 
413 ; 1 Sid. 193 ; 1 Lev. 59, S. C. ; Durham v. Stephenson, 1 Salk. 353. 
Peake, Serjt., contra, cited Heard v. Baskerville, Hob. 355 ; The Duke 
of Newcastle* s case, 1 Lev. 190 ; Dumsday v. Hughes, 3 Bos. & Pul. 
453 ; Champemon v. Godolphin, Cro. Jac. 160 ; Scavage v. Hawkins, 
Cro. Car. 571. 

Taddy, Serjt., in reply, was stopped by the Court. 
Batlet, J. I am clearly of opinion, that the declaration in this case 
is insufficient, for not showing how the plaintiff is cousin to the party 
under whom he claims title. The case last cited, and mainly relied on 
in behalf of the plaintiff, is very distinguishable from the present, for 
there the defendant had acknowledged the father, and the plaintiff came 
in as his son. I take the rule to be, in all cases, whether the land be in 
demand or not, that the plaintiff who claims title by descent, must set out 
that title with such particularity and precision, as will enable the defend- 
ant to know what title he is called upon to meet. Now, that the present 
plaintiff most certainly has not done, and, therefore, I think his declaration 
is bad. 

Holroyd, J. I am entirely of the same opinion. The rule of plead- 
ing is certainly such as my brother Bayley has described it, and I have 
always understood the practice to be the same. I have a great number 
of precedents of declarations by heirs, and I believe there is not one of 
them in which the plaintiff's title is not fully set out. 

Judgment for the defendant.(a) 

(a) LiOUdale, J., was absent on the winter circuit 



ROGERS v. WYNNE.— p. 521. 

Trespass for entering plaintiff's close, and with sheep consuming the herbage. Plea, 
that the locus in quo was part of a common, oyer which defendant had a right of 
common for sheep. Replication, that the locus in quo had been enclosed by the con- 
sent of the lord. On special demurrer to the replication, held bad, for not going on to 
state, that after the enclosure there was sufficient common left for the commoners. 



GOODTITLE, on the demise of ROEBUCK, v. OXLEY.— p. 535, 

A derise of real estate " to A., B., and C, and their heirs, to be sold, and the money to 
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be equally divided amongst them," is a derise in joint tenancy of the land, and is 
tenancy in common of the produce of the land when sold : therefore the heir at law 
of A. cannot maintain ejectment for the land, without giving direct evidence of the 
deaths of B. and C. 

Ejectment for certain lands, situate at Louth, in the county of Lincoln. 
At the trial before Park, J., at the last Lincolnshire Lent assizes, the case 
was this : Joseph Owtram, by his will dated 21st August, 1764, and duly 
executed and attested for the passing of real estates, devised as follows : 
" I give and bequeath to my wife, Jane Owtram, all my freehold estate 
in Louth, for her life ; and after her decease, to my son, Godfrey Owtram, 
for his life ; and at his decease, to my grandson, Joseph Owtram. If it 
should happen that my son, Godfrey Owtram, should at any time marry 
Sarah Sharpe, now living at Tailly in the county of Lincoln, I leave 
him only one shilling ; and my freehold estate I then give and bequeath 
to my grandson, Joseph Owtram ; and if my son, Godfrey Owtram, 
should marry any other woman, have a son lawfully begotten, and my 
grandson should die without male heir, then, his second son shall have 
all my said freehold estate ; and out of my personal estate, I give and 
bequeath to my grand-daughter, Mary Owtram, 80?., on condition she 
behaves well, and marries to her father's approbation and consent. My 
son, Godfrey Owtram, shall keep the money while he lives ; and if it 
should happen that my son, Godfrey Owtram, die without heirs male, 
then I give and bequeath all my estate to my sister, Jane Rogers, Hannah 
Scothern, and Joseph Owtram, the son of Godfrey Owtram, and their 
heirs, to be sold, and the money to be equally divided amongst them." 
The testator died in 1765, without altering or revoking his said will, 
leaving his wife, Jane, him surviving. Upon her death, in 1775, Godfrey 
Owtram took possession of the estate, and continued to receive the rents 
until his death in 1807, when his son, Joseph Owtram, took possession, 
and continued to receive the rents until 1809, when he died without 
issue, but leaving a will, by which he devised " to Edward Shelton, of 
Great Grimsby, merchant, all my messuages, closes, lands, and heredita- 
ments, of which I may die possessed,' 1 chargeable as in the will men- 
tioned. Under this devise, Edward Shelton took possession of the estate 
devised as above by the original testator, Joseph Owtram, and afterwards 
sold the same to the defendant, who thereupon took possession thereof. 
The plaintiff claimed as heir at law of Hannah Scothern, one of the 
three devisees in remainder under the will of the original testator, and of 
whom she was alleged to have been the survivor ; but >no evidence being 
produced at the trial of the deaths of the two other devisees, the learned 
judge was of opinion that the plaintiff had made out no title, and there- 
fore directed a nonsuit. 

Vaughan, Serjt., in Easter term last, obtained a rule nisi for setting 
aside the nonsuit, and for a new trial. 

Denman, C. S., now appeared to show cause, but the Court desired to 
hear 

Vaughan, Serjt., in support of the rule, who referred to Doe v. Je$swh 
6 East, 80 ; Doe v. ariffiths, 15 East, 293. 

Bayley, J. I am clearly of opinion that the three devisees were joint 
tenants, and not tenants in common, of the land devised, and, therefore, 
that this rule must be discharged. The plaintiff claims as grandson and 
heir at law of one of the three devisees, whose death is admitted ; and 
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if the land was devised to those parties as tenants in common, he is 
entitled to recover one third part of the land. But was the land so 
devised ? I think clearly not. It is devised in the exact words of the 
will, " to my sister, Jane Rogers, Hannah Scothern, and Joseph Owtram. 
the son of Godfrey Owtram, and their heirs, to be sold, and the money 
to be equally divided amongst them." As respects the land, it is clear to 
me that this is one joint devise, and that there is no division or appoint- 
ment except as respects the personal effects, the money which might be 
the produce of the land when sold. In so construing the will, it seems 
to me that we are plainly effectuating the intent and object of the testa- 
tor; for, supposing one of the devisees had died without issue, in the 
lifetime of the testator, the devise, if several and not joint, would, as to 
that one, have been a lapsed devise ; or, suppose he had then died leaving 
issue an infant child, the land could not legally have been sold until that 
child had attained the age of 21 ; and the main object of the testator, 
namely, the sale of the land, and the division of the money, must have 
been delayed during, the whole of that interval. Then, if the three 
devisees were joint tenants of the land, cadit qusestio, for there was no 
evidence produced at the trial of the decease of two of them, which it 
was incumbent upon the plaintiff to produce. If, therefore, we are right 
in holding that this was a joint tenancy, and not a tenancy in common, 
which I am quite satisfied we are, the nonsuit was right, and this rule 
ought to be discharged. 

Holroyd, J. The operation of the will is perfectly distinct with re- 
spect to the land itself, and the produce of it when sold. Of the first, it 
creates the devisees joint tenants ; of the second, it creates them tenants 
in common. But the latter cannot be suffered to control the former ; for 
if it was, the whole intention of the testator would be destroyed at once. 

Littledale, J. I am of the same opinion. The devisees clearly took 
a joint estate in the land. The words, " to be equally divided amongst 
them," in the will, apply exclusively to the money ; they have no refer- 
ence to the land. In Prince v. Heylin, 1 Atk. 493, the rents of the lan4 
were, by the will, to be divided among the devisees ; that was the same; 
as if the testator had directed the land itself to be divided among them ; 
and that constitutes the whole distinction between that case and th* 
present. We are bound, if possible, so to construe a will, as to give 
effect to the whole of the testator's intention, and the construction put 
upon this will effects that object ; for we thereby decide that there was a 
joint tenancy as to the real estate, and a tenancy in common as to the 
personal estate, and that the devisees were only trustees of the first for 
the purpose of effecting a sale, but were cestuis que trust as to the 
produce of it when sold. 

Rule discharged. 



The MAYOR, BAILIFFS, and BURGESSES of LIVERPOOL, v. 
TOMLINSON.— p. 556. 

Plaintiffs enfeoffed defendant with a piece of land bounded on the west by a street, and 
on the east part by buildings belonging to defendant, and part by buildings belonging 
to W. O. Defendant covenanted " that he would not, at any time after the feoffment, 
permit or suffer any warehouse door to be opened or put out to the front of the 
fltreet." A warehouse door was put out in the buildings belonging to W. G., at the 
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eastern extremity of defendant's land, about eight feet distant from, but giving i 
to, the street : Held, that this was a breach of the covenant by defendant, though the 
premises in which the door was put out, did not stand upon his land, were not in hie 
occupation, and were not level with the front of the street. 

Covenant. The declaration stated, that plaintiffs, at the time of 
making the indenture of feoffment hereinafter mentioned, to wit, on 21st 
March, 1820, were seised of and in the piece or parcel of land with the 
appurtenances in the indenture hereinafter mentioned, particularly de- 
scribed, in their demesne as of fee, and being so seised, afterwards, to 
wit, on, &d, at, &c, by a certain indenture then and there made between 
plaintiffs of the first part, defendant of the second part, and Martin Ham- 
mill of the third part ; one part of which, &c, (profert,) for the consid- 
eration therein mentioned, did* enfeoff and convey to defendant, his heirs, 
(fee, all that piece or parcel of land situate and being on the east side of 
Juggler Street in Liverpool, bounded on the north by ground belonging 
to plaintiffs, on the south by ground belonging to Messrs. Park and 
Fletcher, and on the east in part by buildings belonging to defendant, and 
in other part by buildings belonging to Mr. William Gregson, containing 
in front to Juggler Street, and at the back severally, 67 feet 5 inches, and 
running in rear or depth backwards on the north side 6 feet 8 inches, and 
on the south side 16 feet, more or less, together with all and singular the 
appurtenances therein particularly mentioned. To hold the same, with 
the appurtenances, unto defendant, his heirs, &c, to the uses therein 
mentioned ; and defendant for himself, his heirs, &c, did, by the said 
indenture, covenant, promise, and agree to and with plaintiffs and their 
successors, that defendant, his heirs, &c., should not, nor would, at any 
time or times thereafter, erect or build, or cause, permit, or suffer, to be 
erected or built, on the said piece or parcel of land and premises thereby 
granted, enfeoffed, and- conveyed, any messuage or dwelling-house, coach 
house, warehouse, or other building, which should exceed the height of 
54 feet from the pavement of the street to the eave of the roof. And 
also, that defendant, his heirs, (fee, should not, nor would, at any time or 
times thereafter, permit or suffer any warehouse door to be opened or put 
out to the front of Juggler Street. And, also, that no entrance into any 
of the cellars of the buildings to be erected on the said piece of land and 
premises thereby granted, enfeoffed, and conveyed, or any steps, should 
project beyond 18 inches from the wall of the said buildings ; as by the 
said indenture, amongst other things, more fully appears. By virtue of 
which said feoffment, defendant then and there became and was seised 
of and in the said piece or parcel of land with the appurtenances in his 
demesne as of fee. And although plaintiffs, <fec, (performance by plain- 
tiffs.) Yet, protesting, <fcc, (non-performance by defendant,) plaintiffs 
in fact say, that after the making of the said indenture, and while defend- 
ant was so seised as aforesaid, to wit, on 1st January, 1822, at, &c, afore- 
said, defendant did permit and suffer, and from thence hitherto hath per- 
mitted and suffered, and still doth permit and suffer, a warehouse door to 
be opened and put out to the front of Juggler Street aforesaid, contrary 
to the true intent and meaning of the said covenant in that behalf made. 
And so, <fec. Plea, that defendant did not permit or suffer, nor hath he 
permitted or suffered, at any time since the making of the said indenture, 
a warehouse door to be opened or put out to the front of Juggler Street 
aforesaid ; and issue thereon. At the trial before Holroyd, J., at the 
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Lancashire Spring assizes, 1824, the jury found a verdict for the plaintiffs, 
damages one shilling, subject to the opinion of the Court upon the fol- 
lowing case : — 

The plaintiffs, being the corporation of Liverpool, have of late years 
laid out considerable sums in the purchase of houses, for the purpose as 
well of widening the old streets of Liverpool, as of laying out new streets 
therein ; and at the time of making the feoffment stated in the declara- 
tion, were seised in fee of the piece of land described in that feoffment, 
and of other land lying both to the north and south thereof, the whole of 
which was bounded towards the east by a street formerly called Juggler 
Street, but then and now Exchange Street east. On the 21st of March, 
1820, the feoffment set forth in the declaration was duly passed under 
the common seal of the said corporation, and was also duly executed by 
the defendant, to whom the livery of seisin was given of the said piece 
of land. 

The plaintiffs, on the same last-mentioned day, sold and conveyed to' 
James Atherton, of Everton, near Liverpool, merchant, a piece of land, 
situate and being on the north side of Dale Street, and east side of Jug- 
gler Street, bounded on the east by buildings belonging to Mr. Henry 
Kenshaw, and on the north by land belonging to Messrs. Park and 
Fletcher, containing in front to Dale Street 13 feet, and in front to Jug- 
gler Street 190 feet ; and being in breadth at the back or north side 17 
feet ; and containing by admeasurement 190£ square yards : and cove- 
nants similar to those set forth in the declaration in this cause were in- 
serted in the feoffment passed under the common seal of the plaintiffs to 
the said James Atherton, to be performed by him, his heirs, executors, 
administrators, and assigns. 

The plaintiffs also, previously, and on the 8th January, 1820, sold and 
conveyed to the said Messrs. Park and Fletcher, a piece of land # on the 
east side of Juggler Street, bounded on the north by land lately sold by 
the plaintiffs to the defendant, and on the south by other land lately sold 
by them to the said James Atherton, and on the east by premises belong- 
ing to Mr. John Garnett, containing in front to Juggler Street, and at the 
back severally, 42 feet 8 inches, on the north side 16 feet, and. on the 
south side 21 feet ; and covenants similar to those set forth in the decla- 
ration in this cause were inserted in the feoffment passed under the com- 
mon seal of the plaintiffs to the said Messrs. Park and Fletcher, to be 
performed by them, their heirs, executors, administrators, and assigns. 

The defendant never erected or built any thing whatever on the piece 
of land so conveyed to him by the plaintiffs, as aforesaid ; but in order to 
make a warehouse belonging to him of greater value, he put out the ware* 
house door mentioned in the declaration ; which warehouse, at the nearest 
part to Juggler Street, stood at the distance of 8 feet 8 inches from the 
line of the said street. 

The question for the opinion of the Court is, whether the plaintiffs are 
entitled to recover. If so, the postea is to be delivered to the plaintiffs ; 
if otherwise, to the defendant. 

Tindal for the plaintiffs. 

Parke, contra, cited Clifton v. Wahndeyy 5 T. R. 564 ; (a) Collison v. 
Lettsom, 2 Marsh. 1, 6 Taunt. 224. 

(a) See Doe v. Cavan, Id. 567. 
VOL. XVI. 38 
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Tindal, in reply, was stopped by the Court. 

Bayley, J. We must construe this deed according to the language 
which we find in ft, without taking into consideration other transactions 
of a similar nature between one of these parties and third persons. The 
question for us to decide is, whether the covenant respecting warehouse 
doors applies exclusively to buildings to be erected on the piece of land 
conveyed to the defendant, or extends to other buildings abutting on that 
land. I am clearly of opinion that it extends to all the buildings. Gene- 
rally speaking, it is the duty of the plaintiff, in a case like this,t to make 
out plainly his own intention ; but if, upon examining the deed, we can 
ascertain clearly what that intention was, we are bound to give effect to 
it. We are much aided in the construction of this deed by the descrip- 
tion given of the premises in the declaration and the special case, and by 
the language of the other covenants contrasted with that upon which the 
question before us arises. The description of the premises shows us, that 
when the conveyance was made, neither the defendant, nor Gregson, both 
of whom occupied warehouses abutting upon this piece of land, had any 
opening or access from them to Juggler Street ; and the language of the 
other covenants, both of which are in express terms confined to this piece 
of land, differing in so important a particular from this covenant, shows 
us that such an omission could not have occurred accidentally, but must 
have been the effect of design. Then, with what design could that omis- 
sion have been made ? The only motive to be conceived is, to prevent 
the owner or occupier of the warehouses already erected, from having, 
after the conveyance of the land, any more opening or access to the 
street, than they had before. The defendant covenants " not to permit 
or suffer any warehouse door to be opened or put out to the front of Jug- 
gler Street ;" which, in my view of the case, extends to every warehouse 
he might have, whether before or after the conveyance, and whether in 
his own occupation, or in the occupation of another. It is said, that as 
the warehouse in which the door was opened was not in the defendant's 
occupation, he could not prevent, and therefore cannot be said to have 
permitted, or suffered, the doing of that act. But he might have prevented 
it by a proper arrangement with Mr. Gregson, or, at least, he ought to have 
taken that into consideration, before he bound himself by such a covenant 
Then, it is said, that "to the front" means to the actual line and level of 
the front of the street, and that this door, being eight feet from the actual 
front, does not come within that description. But I think it clearly does. 
A door opening to the front of a street, seems to me, in a fair and ordi- 
nary sense of the words, to mean, a door giving access to the street, and 
that whether it is close upon the street, or a few feet backwards from it, 
is perfectly immaterial. Now, the door that has been opened, certainly 
gives access to the street, which it was the object of the covenant to pre- 
vent ; and therefore the defendant, in suffering the door to be opened, has 
broken his covenant, and is liable in the present action. For these reasons, 
I am of opinion that the postea should be delivered to the plaintiffs. 

Holroyd, J. I am of the- same opinion. This is clearly a breach of 
the covenant within the letter of it, and it seems to me that it is a breach 
within the spirit and meaning of it also. It is an established general 
rule, that a covenant is to be construed most strictly against the cove- 
nantor ; and it is also a rule, that a covenant like this, the effect of which 
is to restrict the covenantor in the use and enjoyment of his freehold, is 
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to be construed strictly against the covenantee. But the object of this 
covenant is plain, and must have been evident to both parties when they 
entered into it, namely, to prevent any access to the street, from any ware- 
house on, or abutting upon, the land conveyed ; and whether such access 
was obtained by means of a door in the line or front of the street, or 
standing a short distance from it, could not make any difference in that 
object. Now, that object the defendant has defeated, and therefore has 
been guilty of a breach of covenant, for which he must answer in the 
present action. 

Littlbdale, J. The plaintiffs are clearly entitled to recover. The 
language of the other covenants, contrasted with this, proves clearly that 
this was always intended and understood to apply to other subjects besides 
the particular piece of land conveyed by the deed ; and the intention of 
the parties in inserting such a covenant was evidently to prevent the very 
act which the defendant has done. It is equally an injury to that inten- 
tion, and a breach of that covenant, wljether the door is opened exactly 
upon the level of the street, or a few feet backwards from the front of it. 
Access to the street is the thing meant to be prevented, and access to the 
street is the thing which the defendant has effected. He has therefore 
committed a breach of covenant, both in the letter and the spirit of it. 

Postea to the plaintiffs. 



The CHAMBERLAIN of LONDON v. COMPTON.— p. 597. 

A by-law, that no person not being free of the Pewterers' Company shall exercise th6 
trade of a pewterer within the city of London, is a by-law in restraint of trade, and 
is void, without proof of a special custom to support it 



BROWN v. BUBTINSHAW.— p. 603. 

By agreement in writing, dated 20th May, 1824, defendant "agreed to let plaintiff two 
upper rooms, and part of a lower room, as a workshop and smithy, and to find power 
for three lathes, &c. ; defendant agreed to pay rent for the above, 612., per year, to be 
paid quarterly in cash ; and that three months' notice was to be required on each 
party. 11 Plaintiff took possession of the roon s the same day, and defendant found 
the power. On the 20th August, defendant served plaintiff with a written notice of 
that date, to quit the rooms on the 20th November following. Plaintiff did not then 
object to the notice, but held over after the 20th November, from which day defendant 
ceased to find the power. On the 19th January, 1825, plaintiff and defendant settled 
their accounts up to the 20th November preceding, when plaintiff agreed to give up 
the key of the rooms ; but afterwards refused to do so, saying, " that the notice waa 
bad ;" to which defendant replied, " then there would soon be another quarter's rent 
due." In an action by plaintiff for damages for the discontinuance of the power by 
defendant : Held, that the agreement was a demise of a tenement, creating a tenancy 
which could not be determined but by a notice ending with the current year, except by 
custom ; and that the plaintiff's agreeing to give up the key when he did, was no acqui- 
escence in the notice served upon him, and no surrender of his tenancy within the 
statute of frauds ; though 'such an acquiescence, if established, would have been a bar 
to the action. 

Assumpsit. The declaration stated, that " heretofore, to wit, on 20th 
May, 1824, at Stockport, in the county palatine of Chester, by a certain 
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agreement then and there made between plaintiff and defendant, defend- 
ant agreed to let to plaintiff two upper rooms, and part of a lower room, 
as a workshop and a smithy, and to find power to tarn three lathes, and 
one upright drill, and one fly saw, and plaintiff agreed to pay rent for the 
same, 61/. per year, to be paid quarterly in cash ; and by the said agree- 
ment three months' notice was required on each party." Averment of 
mutual promises, and of entry and performance by plaintiff. "And 
although defendant, in part performance of the said agreement of his 
said promise, &c., did find power to turn the said lathes, drill, and fly 
saw, from the time of making the said agreement, until 20th November, 
in the year aforesaid, yet defendant, not further regarding, &c, did not, 
nor would, at any time since, find power to turn the said lathes, drill, and 
fly saw, or any of them ; and by means of the premises," &c. ; concluding 
with averment of special damage. Plea, non assumpsit, and issue thereon. 
At the trial before Warren, C. J., at the Chester Spring assizes, 1825, the 
agreement was produced on the |>art of the plaintiff, being stamped as a 
lease, and in terms as follows : — 

"Stockport, May 20th, 1824. 
"John Burtinshaw agrees to let Mr. John Brown two upper room*, and 
part of a lower room, as workshop and smithy, and to find power for to 
turn three lathes, and one upright drill, and one fly saw. Mr. John 
Brown agrees to pay rent for the above, 61Z. per year, and to be paid 
quarterly in cash, and that three months' notice is to be required on etch 
party. 

(Signed) "Jno. Burtinshaw." 

The defendant's execution of this agreement having been proved, it 
further appeared, that the plaintiff entered upon the premises at the date 
thereof, and was supplied by the defendant with power, pursuant to the 
agreement, until the 20th November, 1824, when the supply was stopped; 
whereby the plaintiff was prevented from carrying on his business, and 
sustained damage to the amount of 1162. The defence set up, and 
proved *in evidence, was this : On the 20th August, 1824, the defendant 
served upon the plaintiff a written notice, dated the same day, to quit 
the rooms on the 20th November following. The notice made no men- 
tion of the power. At the time of receiving the notice, the plaintiff said 
to the defendant's partner, who served it, " that he would endeavor to 

5et turning somewhere else, but he could not get it turned by the hand." 
'he plaintiff did not then make any objection to the notice. The plain- 
tiff continued to hold the rooms after the expiration of the notice, and 
on the 19th January, 1825, he came to a settlement of accounts with 
the defendant, when the defendant paid the plaintiff 102., being the 
balance of accounts between them, up to the 20th November previous, 
for rent due on the one hand, and for money due for work on the 
other ; and on that occasion the plaintiff promised to give up the key 
of the rooms, but afterwards refused to do so, alleging that the notice 
was irregular; to which the defendant replied, "in that case another 
quarter's rent would soon be due." The usage at Stockport, where the 
premises were situated, was to determine such tenancies by a three 
months' notice to quit, without reference to the expiration of a year. 
Upon this evidence it was contended, on the part of the defendant, that 
he had made out a good defence ; that the notice, being valid by the cus- 
tom of the country, was binding upon the plaintiff; and that, therefore, 
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he could not maintain any action for damages sustained by the withhold- 
ing of the power subsequently to the expiration of that notice ; but, that 
even if the notice was not binding in the first instance, the plaintiff had 
rendered it so by afterwards acquiescing in it, and had consequently waived 
his right of taking that objection. On the other hand, it was contended, 
on the part of the plaintiff, that this evidence constituted no defence ; that 
the usage, not being mentioned in the agreement, was not binding upon 
him, and the notice there mentioned was, by construction of law, a notice 
to end with the current year of the tenancy ; that the notice served, there- 
fore, was bad ; first, for not ending with the current year of the tenancy, 
which was a tenancy from year to year, or, at least, for one year certain; 
and second, for being one day short of three months, having been served 
on the 20th August, to quit on the 20th November, whereas it should 
have been served on the 19th August ; and that there was not sufficient 
evidence of the plaintiff's acquiescence in the notice to waive his right of 
objecting to it, though even if there was, the defendant had waived both 
that and the service of the notice, by his subsequent declaration, that 
another quarter's rent would soon be due. The learned judge declined 
giving any opinion upon the validity of the notice, or the operation of the 
usage in point of law, and left it to the jury to say, in point of fact, whether 
the plaintiff had, or had not, acquiesced in the notice to quit ; directing 
them, if they should be of opinion that he had, to find for the defendant. 
The jury found for the defendant, and the plaintiff had leave to move 
upon the points of law to enter a verdict in his favor, with 1162. damages, 
it being admitted that he had been damnified to that amount, if he was 
entitled to sustain the action in other respects. 

Cross, Serjt., in Easter term last, moved accordingly, and obtained a 
rule nisi, against which 

D. F. Janes now showed cause, citing Doe v. Donovan, 1 Taunt. 555; 
Rex v. MeUor, 2 East, 189; Roe v. Lees, 2 Sir W. Bl. 1171. 

Gross, Serjt., contra, referred to the Statute of Frauds, 29 Car. 2, c. 
3, s. 3.(a) (Here the Court stopped him.) 

Bayley, J. I am clearly of opinion that the verdict found for the 
defendant in this case cannot be allowed to stand. That verdict is evi- 
dently founded entirely upon the supposed fact of the plaintiff's having 
acquiesced in the notice to quit, served upon him by the defendant. If 
the fact of his acquiescence had been satisfactorily proved, although such 
an acquiescence, being by parol, could not operate as a surrender of the 
tenancy within the Statute of Frauds, still it would have operated as a 
bar to the plaintiff's right of maintaining this action, which is for damages 
arising out of the non-supply of the power, subsequently to the expiration 
of the notice to quit. But, as it seems to me, there was not evidence in 
this case to justify the inference, that the plaintiff did acquiesce in the 
notice, even by parol ; all that he did was at one time, long after the 
expiration of the notice, to agree to deliver up the key of the premises ; 
but he never did deliver it up, and, on the contrary, he almost immedi- 
ately resolved to keep it, in which resolution the defendant, on his part, 
acquiesced, for he warned him that in that case he would become liable 
for another quarter's rent. Besides, an acquiescence in a notice, given 
two months after that notice had expired, is, in my opinion, given far too 

(a) See 6 East, 86; 12 East, 134; ante, 411, and the casee there cited. 
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late to have any operation ; and upon that point it does not appear that 
the jury received any direction from the learned judge, which, if the 
question was to be left to them at all, they certainly ought to have re- 
ceived. On the other hand, however, I am as clearly of opinion, that 
we ought not, upon this evidence, to make the rule absolute for entering 
a verdict for the plaintiff. Where a particular usage prevails in a particu- 
lar district, a contract made between parties resident within that district, 
and which makes no mention of the usage, must, generally speaking, be 
taken to have been made subject to, and in conformity with, such usage; 
for though usage is not admissible to defeat or contradict a contract, it is 
admissible to explain and confirm it. Senior v. Armitage^ Holt, N. P. 
C. 197. Here, if the contract is silent upon the matters to which the 
custom applies, evidence of the custom was properly receivable to explain 
the contract in that respect. Now, the contract is silent as to the term 
of the holding ; no express term is mentioned, nor is any particular term 
necessarily to be inferred from its language ; for the phrase " per year" 
seems to me to have reference to the rate of the rent, and not to the 
duration of the term. With respect to the precise form of the notice 
also, or the time when it is to be dated, and when it is to expire, the 
agreement is equally silent; and, therefore, evidence of the usage on that 
point was properly receivable. The evidence produced upon that subject 
seems, however, to have been slight, and the parties do not appear to have 
been in a situation to discuss the question of usage, with all the accuracy 
it requires. Upon the evidence, as it appears before us, it is still left a 
matter of doubt in my mind whether the notice to quit given in this case 
was the customary and valid notice, or not ; and, therefore, I am of opin- 
ion that the best mode of doing justice between these parties will be, to 
send the case for fuller investigation before another jury. Under all the 
circumstances of the case, I think the costs of the former trial ought to 
abide the event of the new trial, on both sides. 
Holroyd, J., and Littledale, J., concurred. 

Rule absolute for a new trial, («) 

(a) See 8 East, 165 ; 2 Salk. 414 ; 8 Burr. 1609 ; 1 Ld. Rd. 707 ; 8 T. R. 16; 7 T. R. 
88; 8 T. R. 8 ; 1 T. R. 162; 2 Camp. 256; 6 Taunt 519; 2 Camp. 108; 2 Stark. K 
879; 2 Esp. 606 ; 1 Esp. 266 ; 8 Wile. 25; 6 Esp. 58. 



REID v. DEER.— p. 612. 

An affidavit to support a rule for an attachment for not paying money pursuant to th« 
master's allocatur, must show that at the time of serring the copy, the original waft 
shown to the defendant 



FURILLIO v. CROWTHER.— p. 612. 

Where the supposed father of an illegitimate child had made various payments tor iti 
maintenance, and then refused to continue its support until the mother obtained •& 
order of filiation : Held, that no action would lie for arrears of maintenance, *t &* 
suit of the mother. 
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Assumpsit for the board and lodging of an illegitimate child* Plea, 
the general issue- At the trial before\A64ott, C. J., at the Middlesex sit- 
tings after last term, it appeared in evidence, that for a considerable time 
prior to the commencement of this action, the defendant had paid the 
plaintiff a weekly allowance of twelve shillings for the maintenance of the 
child in question. In consequence of an application made by the plain- 
tiff's attorney to defendant, for the payment of the arrears for which this 
action was brought, the defendant's attorney wrote to the plaintiff's, as 
follows : — 

" We are instructed by our client to say that he will not make any 
more weekly payments to your client for the support of the Child of which 
&he alleges him to be the father, unless he can be satisfied by a magistrate's 
order, made on her oath, that he is the person who ought to make such 
payments." Nothing further being done, this action was commenced. 
On the part of the defendant, it was contended that the action was not 
maintainable, there being no obligation in law on him to maintain an ille- 
gitimate child ; and that the only mode of enforcing his liability was by 
proceedings under the 18 Eliz. c. 3, which in this case had not been 
adopted. For the plaintiff it was insisted, that there being a moral obli- 
gation on the father of an illegitimate child to maintain it, sufficient, at 
least, to support a contract, and as the defendant had, by previous pay- 
ments, acknowledged his liability to maintain this child, and the letter in 
question being only a conditional renunciation of the contract, the action 
was maintainable. The jury, under the learned judge's directions, found 
for the defendant, but leave was given to move to enter a verdict for the 
plaintiff for 30/. 

Scarlett now moved accordingly. There is a moral obligation on the 
father of an illegitimate child to maintain his offspring ; at least, such an 
obligation as is sufficient to found a contract. This is a duty of imperfect 
obligation ; and though by the laws of this country the only mode of com- 
pelling the father of an illegitimate child to maintain it, is by an order of 
filiation, under the statute of Elizabeth, still, if a person once enters into 
a contract for the support of such a child, there is a sufficient moral obli- 
gation, which a court of law will enforce. The question then is, whether 
a contract of this nature is not binding unless there is something to show 
that it has been distinctly and unequivocally renounced. The defendant 
is in this predicament ; he admits the birth of the child, and he pays for 
it* maintenance for a considerable length of time, which is an acknow- 
ledgment of his liability to support it Probably he might renounce the 
contract, altogether, or he might put the plaintiff to the remedy given by 
the statute of Elizabeth ; but this he does not do. He desires his attor- 
ney to write for further explanation as to his liability. This is not putting 
an end to his contract. If he meant to renounce his liability, he should 
have done so in express terms, and it lay upon him to show that the con- 
tract was rescinded. 

Per Curiam. It is quite clear that this action is not maintainable. 
The defendant is under no legal obligation to maintain the child, unless 
the steps are taken which the statute of Elizabeth requires. The by-gone 
payments were merely voluntary, and he was not bound to continue them 
longer than he thought proper; 

Rule refused. 
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BAGSTER and Others v. EAkL of PORTSMOUTH. — p. 614 

A lunatic is capable of contracting for necessaries. Therefore, where a person of ran* 
ordered carriages suitable to his condition, and the coach-maker supplied them bona 
fide and without fraud, and they were actually used by the party : Held, that an action 
would lie upon the contract, notwithstanding an inquisition of lunacy finding the partf 
to be of unsotlnd mind at the time the carriages were ordered. 

Assumpsit on a contract for the hire and use of certain carriages and 
harness, with counts for goods sold and delivered, work and labor, &c 
Plea, non assumpsit, and issue thereon. At the trial before Abbott, C. J., 
at the Middlesex sittings after last Michaelmas term, the plaintiffs, who 
are coach-makers, gave in evidence two written contracts, signed by the 
defendant in 1817 and 1818, for the hire of a phaeton and a landau, re- 
spectively, with the use of suitable harness. The carriages had been made 
to the defendant's order, and he was to have them at so much per annum, 
for a certain number of years, the plaintiffs painting and keeping them in 
repair. Proof was given of the delivery of the carnages, and of the fre- 
quent use of them by the defendant after delivery. The answer to the 
action was, that the defendant was of insane mind at the time of making 
the contracts, and that by law the contracts of a lunatic are absolutely 
null and void to all intents and purposes. It was admitted on the part of 
the plaintiffs that, in consequence of a commission of lunacy, issuing out 
of chancery in 1823, the defendant had been found and declared of in- 
sane mind, and unfit to have the government of himself, his lands, tene- 
ments, goods, and chattels, from the 1st June, 1609, until the time of 
taking the inquisition ; but it was argued, that a lunatic was liable for 
necessaries suitable to his degree, on the same principle as an infant's lia- 
bility is founded, notwithstanding his general incapacity to contract. The 
ord chief justice was clearly of opinion, that the carriages, &c, in 
question, being suitable to the degree of the defendant, and as they had 
actually been ordered and enjoyed by him, the plaintiffs had a right to 
recover, and the plaintiffs had a verdict accordingly. 

Brougham now moved for a rule nisi to enter a nonsuit, and referred to 
Stroud v. Marshall, Cro. Eliz. 398 ; Cross v. Andrews, Id. 622 ; Fitzher- 
bert, N. B., 202 d; Co. Litt.241, a, b; Beverly's case, 4 Rep. 1236; 
Yates v. Boen, Stra. 1 104 ; Sergeson v. Sealy, 2 Atk. 412, and Faulder 
v. Silk, 3 Campb. 126. 

Abbott, C. J. I was of opinion at the trial, that the evidence pro- 
duced in this case was not such as ought to defeat the plaintiff's right of 
recovering in the present action, considering that it ,was brought for the 
hire and tise of carriages suited to the state and degree of the defendant, 
and by him actually ordered and enjoyed. That was the ground on which 
I expressed my opinion. I, however, took care to distinguish this from 
the case of an unexecuted contract, entered into under suc^ circumstances 
as might lead any reasonable person to conclude, that at the time it was 
made, the party was of unsound mind. A case of the latter description 
would come under that class, where imposition is practised upon, or ad- 
vantage taken of the mental infirmity of the contracting party. To such 
cases I by no means wish to extend the opinion which I have formed in 
the present instance. My judgment is governed by a reference to the 
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particular circumstances of this case ; and it is not to be understood as 
embracing cases of the description to which I have alluded. Imbecility of 
mind may or may not be a defence in the case of an unexecuted contract : 
] am not saying that it would, nor does my present opinion decide that it 
would not. 

Batley, J. Imposition and fraud, generally speaking, are grounds for 
vacating all contracts ; and with respect to the case of a person of unsound 
mind, if it can be proved that he has been defrauded, or an undue advan- 
tage taken of his imbecility, a court of law will not enforce his contract. 
But where there is no imposition practised, and the goods supplied appear 
to be suitable for the condition and degree of the party receiving them, 
and which, in the ordinary habits of life, he would be likely to require, 1 
think the mere fact of his being of unsound mind, and incapacitated from 
making his own contracts, will not deprive a tradesman of his right of suing 
in a court of law for the value of the goods for which he has given credit. 
There may be great difficulty in predicating, on the first view, that a per- 
son is of unsound mind. It is well known that there are many individuals 
capable of speaking and acting most rationally, and who are of perfectly 
sound mind as to all the ordinary transactions of life, but on some particu- 
lar subjects suffer under an aberration from sound reason. If persons of 
this description make an application for credit to a tradesman, who is not 
aware of their infirmity on some particular points, and he bona fide sup- 
plies them with goods, which are suitable to their state and degree, it 
would be most unjust, that his claim, in a court of law, should be defeated 
by the fact that a commission of lunacy had been awarded, and his debtors 
found, on inquest, to be insane. There is here no suggestion that the 
plaintiffs have not, bona fide, given the defendant credit. Exhibiting 
about him no appearance of mental incapacity, he goes to the plaintiff's 
house and orders carriages, which are afterwards used by him. They are 
suitable to his condition and degree in life, and such as would have been 
supplied by other persons, if not by the plaintiffs. Under these circum- 
stances, I think law and justice require that the plaintiffs should be allowed 
to maintain an action against the lunatic. If the friends and relations of 
such a person are satisfied that he is incapable of conducting his own af- 
fairs, it is competent to them to adopt such measures as shall prevent him 
from exposure to imposition ; but I think an imposition would be practised 
upon the plaintiffs, if, under the circumstances of this particular case, the 
plea of lunacy could prevail. 

Holroyd, J., concurred. 

Littledale, J. There is no doubt that a deed, bond, or other specialty, 
may be avoided by a plea of lunacy, tf at the time it was executed the 
contracting party was non compos mentis ; but it seems to me that the 
rule of law, in this respect, does not apply to the case of necessaries sup- 
plied to a person who is, generally speaking, of sound mind, but insane 
on some particular subject. It is true that the inquisition in this case 
^nds, retrospectively, that the defendant was of unsound mind both before 
and at the time these contracts were entered into ; but I think that does 
not make any difference. 

Rule refused. 
tol. xri. 39 
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The KING v. JOHN TAYLOR and Others. — p. 622. 

(f a warrant of commitment in execution, manifestly defective on the face of it, show* 
that there has been a conviction, the Court will not notice the defect, until the convic- 
tion is returned into Court 

Conviction, on the 4 Geo. 4, c. 34, of an apprentice for misbehavior, must show, on the 
face of it, that the defendant is an apprentice within the 4 Geo. 4, c. 29, which extend* 
previous acts to apprentices upon whose binding out no larger sum than 25/. h&& 
been paid. 



OGDEN and Others v. ASPINALL. — p. 637. 

A. gave B. the following guaranty : " I have given C. an order to purchase cotton, and 
as it may be to my advantage to have his bills on me negotiated through your house, 
I have in such case to request that you will honor his drafts to the amount of those lit 
may send to you for sale, on my account; and I engage thai his bills on me, so trans- 
mitted, shall be regularly accepted and paid." Held, that under this guaranty, B. wae 
justified in honoring C. s draft to the amount of a bill drawn by C. on A., and repre- 
sented by C. to B. as being drawn on account of A., though such bill was, in fact 
drawn by C. on his own account 

Special assumpsit on an agreement, with the mone) counts. At the 
trial before Bay ley, J., at the Lancashire Summer assizes, 1823, a verdict 
was found for the plaintiffs, on the money counts, for 490/. and interest, 
with leave for the plaintiffs to move to increase the damages to 990/. and 
interest, and with leave for the defendant to move to enter a nonsuit. 
Upon both these motions being made in Michaelmas term, 1823, the Court 
directed the facts to be stated in the following case : — 

The plaintiffs are merchants at New York in America. The defendant 
is a merchant at Liverpool. In the latter end of 1821, one Hindley left 
Liverpool and went to Charleston in America, for the purpose of purcha- 
sing cotton, for several houses in Liverpool, and among others for the de- 
fendant. Hindley was, for this purpose, furnished with the letter of •guar- 
anty by the defendant hereinafter set forth, and with similar letters to the 
plaintiffs from the other persons for whom he acted. Charleston is about 
1200 miles distant from New York ; and as bills upon England cannot be 
negotiated to any considerable amount at Charleston, which is situated in 
the southern part of the United States, it is usual for persons there draw- 
ing upon England, to transmit such bills for sale and negotiation to New- 
York, and the other Northern States. 

On the 16th October, 1821, the defendant wrote tlie following letter to 
the plaintiff: — 

"Liverpool, 16 October, 1821. 
" Messrs. Ogden, Day $ Co., 

"New York. 
" Gentlemen, 

"I have given Mr. T. H. Hindley an order 
to purchase cotton ; and as it may be to my advantage to have his bills 
on me negotiated through your house, I have in such case to request that 
you will honor his drafts, or make remittances to him to the amount of 
those he may send to you for sale on my account; and I engage that his 
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bills on me so transmitted, shall be regularly accepted and paid. Please 
to inform me the rate of exchange at which such bills are sold. 

(Signed) " Nicholas Aspinall." 

On the 30th November, 1821, the plaintiffs wrote an answer to the 
defendant's letter, dated New York, November 30, 1821, which contained 
as follows : " We are favored with your letter of the 16th ult., from which 
we observe that you have given our friend, Mr. T. H. Hindley, an order to 
purchase cottons on your account, and engaging to honor such bills as he 
may deem it for your interest to send to us for sale on your account. We 
shall most readily attend to the negotiation of these bills, and do all in our 
power to obtain the highest price for them the state of the market will 
admit of; not failing, agreeable to your request, to advise you the terms 
on which the same may be disposed of. Exchange is, at present, higher 
than we have ever before known it to be ; bills having this day been sold at 
1 1 percent, premium, and in one or two instances, we believe, a trifle higher." 

On the 25th October, 1821, when Hindley was on the point of sailing 
from Liverpool, for the above-mentioned purposes, the defendant gave 
him the following letter of instructions : — 

11 Mr. T. H. Hindley, Liverpool, October 25, 1821. 

" Dear Sir, 

" As you are about to proceed to Charleston, I beg leave to 
repeat to you, that I am willing to join you in equal shares ig all the 
stained Sea Island cotton you can purchase, and ship to me ; and also in 
such other cottons as may appear for our advantage, drawing your atten- 
tion to low-priced Sea Island cottons, at about 20 cents, and to those 
marks specified on the other side, at the current market price ; but I 
would not wish you to purchase any thing at high prices, under any cir- 
cumstances ; the profit or loss of any description to be equally divided 
between us, and, as before, no commission to be charged. You can draw 
upon me for any proportion of the shipments which you may require, 
sending me bills of lading as early as possible. If you find it for our in- 
terest to draw through the northern cities, you will pass your drafts upon 
the agents there at a short siijht, say three days. Upon such consignments 
as you can obtain to my address, I will divide the commission with you, 
and you may advance as far as seven eighths of the real value of cotton, 
on obtaining and sending bills of lading. 

(Signed) " Nicholas Aspinall." 

When Hindley arrived at Charleston, he made several purchases of 
cotton for the defendant and himself jointly, and he also bought sepa- 
rately for himself; all of which were consigned to the defendant at Liver- 
pool, and bills to the amount of 14,000/., or thereabouts, were drawn by 
Hindley on the defendant, against those consignments, most of which bills 
were negotiated in pursuance of the above letter, through the plaintiff's 
house in New York, and were regularly accepted and paid by the defend- 
ant. In May, 1822, Hindley purchased a quantity of Sea Island cotton 
on his own separate account, and shipped the same on board a ship called 
the Belvidera, and consigned the cotton, so shipped, to the defendant at 
Liverpool, but on his own account and risk. This shipment was on the 
account and risk of Hindley, but the plain tiffs had no notice or knowledge 
that any person besides the defendant was interested therein. On the 8th 
May, 1822, Hindley drew two bills of exchange, one for 490/., and the 
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other for 5007. ; and, on the 9th May, two others, one for 4731. 1 Is. 2d., 
and the other for 500/., upon the defendant, in favor of the plaintiffs, 
against the last-mentioned consignment ; and Hindley transmitted all the 
four last-mentioned bills to the plaintiffs, and drew upon them to the 
amount of and against all those bills, and the plaintiffs duly honored and 
paid such drafts of Hindley to that amount. 

The bill for 500/., drawn on the 8th May, and the bill for 473/. 1 If. &/. 
drawn on the 9th May, were regularly accepted and paid by the defend- 
ant ; but the defendant refused to accept or pay the bill drawn on the 6th 
May for 490/., or the bill drawn on the 9th May for 500/. ; and those 
two bills were regularly presented for acceptance and payment, and were 
regularly protested. 

The two bills mentioned to have been drawn on the 8th May were 
transmitted by Hindley to the plaintiffs in the following letter, dated the 
8th May, and addressed to them : " You have enclosed my two bills 
of exchange on Mr. N. Aspinall, one for 500/., and the other for 490/., 
together 990/., which you will please negotiate on the best terms you can, 
giving me credit for the net proceeds. On the account of the above bills 
I have this day drawn upon you, at 10 days' sight, in favor of Mr. R. B. 
Edwards, one draft for 5000 dollars, which beg your usual care of. The 
bills now sent you are on account of a shipment of Sea Island cotton, to Mr. 
N. Aspinall, in the ship Belvidera, to sail on the 10th instant to Liverpool." 

The draft in favor of Edwards, mentioned in the above letter, was regu- 
larly honored and paid by the plaintiffs, and 5000 dollars was the amount 
of the value of the two bills drawn on the 8th May. 

It did not appear at the trial how the two bills, drawn on the 9th May, 
were transmitted by Hindley to the plaintiffs, but it was proved by Hind- 
ley that they were drawn on account of 71 bales of cotton, bought by 
him on his own account, but to be consigned to the defendant, which was 
done : and that all those bills were on account of the 71 bales, but that 
he did not communicate to the plaintiffs that the 71 bales were bought on 
his own account ; that the plaintiffs supposed they were bought on the 
defendant's account ; and that he (Hindley) received full value from the 
plaintiffs by his drafts on them, long since due, for the four bills. Forty- 
seven of the bales of cotton, per the Belvidera, were sold for 1640/., and 
84 remained unsold at the time of the trial. 

On the 15th June, 1822, after the plaintiffs had accepted the drafts 
upon them drawn by Hindley against those four bills, but before such bills 
were presented to the defendant for his acceptance, and his refusal thereof, 
the defendant addressed the following letter to the plaintiffs : — 
44 Messrs. Ogden, Day, & Co. Liverpool, 15th June, 1822. 

" Gentlemen, 

" I am in possession of your esteemed favor of the 14th uli. 
The bills therein advised have been duly honored. The state of our cot- 
ton market is very bad at present, and hopes of improvement are small. 
I calculated upon seeing Mr. Hindley by this time, but he has not yet 
made his appearance. On the receipt of the present, you will please to 
consider my letter to you of the 16th October last as no longer in effect. 
Should I make any new arrangements for the next season, I shall have 
pleasure in addressing you again. Begging the favor of an acknowledg- 
ment of this, I am, &c, 

(Signed) " Nicholas Aspinall." 
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The question for the opinion of the Court is, whether the plaintiffs axe 
entitled to recover the amount of the two unpaid bills, or either of them. 
If the Court shall be of opinion that the plaintiffs are entitled to recover 
the amount of the 4902. bill, and not the amount of the 500/. bill, the 
verdict for the plaintiff is to stand for 490/. and interest thereon. If 
the Court shall be of opinion that the plaintiffs are entitled to recover the 
amount of both the unpaid bills, the damages are to be increased to 990/. 
and interest thereon ; and the plaintiffs are to have the benefit of the 
special counts, if the Court shall think them entitled thereto, upon the 
facts above slated. If the Court shall be of opinion that the plaintiffs 
are not entitled to recover at all, a nonsuit is to be entered. 
Crompton for the plaintiff. 
Tindal, contra. 

Abbott, C. J. I am of opinion that the plaintiffs are entitled to 
recover to the extent of the amount of the bill for 4902., drawn on the 
8th of May, and the interest upon it ; and no further. It has been urged, 
in opposition to their recovering even so far, that it was the duty of the 
plaintiffs to ascertain and satisfy themselves, as a matter of fact, that the 
bill was drawn in respect of cotton purchased for and on account of the 
defendant ; and that the terms of the guaranty expressly impose upon 
them that duty. I think the guaranty will not admit of such a construc- 
tion. The law does not require impossibilities of any man, and how was 
it possible for the plaintiffs, at a distance of 1200 miles from Hindley, 
to know what was the real nature of the transactions he was engaged in, 
or to obtain any other description of the consignments, or the bills, than 
that which he thought proper to give them ? They had no source of 
information but his letters ; and if such a responsibility attached upon 
them, as has been contended for to-day, no man either could or would 
ever take upon himself the execution of a letter of credit, which would 
be a source of great inconvenience to the mercantile world. It does 
seem to me, however, that, in order to sustain this action, the plaintiffs 
were bound to prove that the bills came into their hands in the regular 
and ordinary course of business from Hindley, and under his representa- 
tion, that they were drawn to meet shipments made on account of the 
defendant. With respect to the bill of 490/., they produced evidence to 
that extent, because the fact that it came to them enclosed in a letter from 
Hindley, and the contents of that letter, were quite sufficient to authorize 
them in believing that the bill was drawn on the defendant's account. 
But with respect to the bill for 500/., drawn on the 9th of May, they pro- 
duced no such evidence ; and it may be perfectly consistent with all that 
is found in the special case, that Hindley may have obtained from the 
plaintiffs an advance of money upon that bill, without any reference to 
the former bill, or any connection with the transaction on account of 
which that was drawn. The plaintiffs have, in my opinion, failed in 
bringing the latter bill, and the advance made by them upon it, within 
the fair operation of the guaranty, and therefore are not entitled to recover 
in respect of it. Upon the whole, therefore, I am of opinion that the 
verdict found for the plaintiffs ought to stand for the amount of 490/. and 
interest, and no more. 

Baylet, J. I entirely agree with my lord chief justice in the view 
which he has taken of this case. Hindley went out to America as the 
agent of the defendant and other persons. The defendant, among others 
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gave him a letter of credit upon the plaintiffs, and to the extent of that 
letter of credit, he bound himself by his acts. I think the proper con- 
struction of the guaranty is, that the defendant undertook to make him- 
self liable for such sums as Hindley should obtain from the plaintiffs, upon 
bills which he represented to them as drawn on account of the defendant; 
and in point of law, I think he is liable to that extent. The bill for 490/., 
drawn on the 8th of May, comes within that description, for Hindley 's 
letter clearly represents it as drawn on account of the defendant. Bat 
not so the bill for 500/., drawn on the 9th of May, for there was no such 
letter or representation proved with respect to that, nor any evidence pro- 
duced to show how it came into the plaintiff's hands, nor upon what un- 
derstanding they advanced the money for it. If there was no such letter 
in existence, that bill does not come within the terms of the guaranty ; 
and if there was, the only inference we can draw from its non-production 
is, that it contained something which would have led to a conclusion 
equally unfavorable to the plaintiff's claim. 
Holroyd, J., and Littledale, J., concurred. 

Judgment for the plaintiff to the amount of 490/. and interest. 



WHITTAKER v. BRADLEY p. 649. 

Say ins of an innkeeper, w He is a bankrupt; he will be in the gazette in a twelvemonth; 
be is a pauper," is actionable, though he be not liable to the bankrupt laws. 

Case for words of and concerning the plaintiff as an innkeeper — "He 
is a bankrupt; he will be in the gazette in twelve months ; he is a pau- 
per." Plea, the general issue, and verdict for the plaintiff at the sittings 
before Abbott, C. J., in London, after last term. 

Marryatt now moved to arrest the judgment, upon the ground that an 
innkeeper, as such, not being liable to the bankrupt laws, these words 
were not actionable, and he cited Collis v. Malin, Cro. Car. 282 ; Arun- 
del v. Mare, 1 Vin. Ab. 472; Anonymous, Bulst. 40; fValgrave and 
Agars, 1 Leon. 335 ; Emerson v. Fairfax, 1 Sid. 299. 

Abbott, C. J. The single question is, whether language importing 
that a man who gets his living by buying liquors and other articles fit for 
the entertainment of man, and furnishes his house with them in order 
that he may be ready to supply his guests, is unable to pay his debts, is 
actionable ; or, in other words, whether such a man may be prejudiced 
by slander of that description, he not being subject to the bankrupt laws. 
May not a man be as much prejudiced by such words as if he were actu- 
ally subject to the bankrupt laws, if his credit be affected by such an 
imputation on his solvency ? I think, according to all principle on which 
actions of slander lie, this action is maintainable, though the plaintiff be 
not liable to the statute concerning bankrupts. 

Bayley, J. The principle on which this species of action is maintain- 
able is, that the slander has the effect of producing temporal damage to 
the party complaining. It is upon this principle that an imputation of 
Ignorance upon a counsellor or an attorney is actionable, because it has a 
.endency to prejudice him in his profession. So. if a man seek his living 
oy keeping an inn, is he not likely to be affected by an imputation upon 
his credit? In Southam v. Allen, Sir T. R«ym. 231, the plaintiff being 
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an innkeeper, the defendant said of him, "Deal not with him, for he is 
broke, and there is neither entertainment for man or horse," and it was 
held that these words were actionable. Whatever words have a tendency 
to hurt, or are calculated to prejudice a man who seeks his livelihood by 
any trade *or business, are actionable. In.Beid v. Hudson, 1 Ld. Raym. 
610, the plaintiff, being a laceman, declared in case for these words: 
" You are a rascal ; you are a pitiful, sorry rascal ; you are next door to 
breaking;" and being laid to have been spoken of the plaintiff in his 
trade, they were held actionable, without any averment of special damage. 
Holroyd, J., and Littledale, J., concurred. 

Rule refused. 



DAFTER v. CRESSWELL.— p. 650. 

A man rated on board an East India ship as a seaman, and who signs the ship's articles, 
and receives pay as such, is within the statute 2 Qeo. 2, c. 36, and cannot maintain 
any action upon a parol agreement, subsequently made, for wages as cuddy servant, 
during the voyage. 

Assumpsit for wages owing to plaintiff from defendant, for the service 
of plaintiff, performed as the servant of defendant, in a ship whereof 
defendant was captain, during a voyage to the East Indies and back ; with 
counts for work and labor, and the money counts. Plea, non assumpsit, 
and issue thereon. At the trial before Abbott, G. J., at the adjourned 
Middlesex sittings after last term, it appeared that the action was brought 
to recover the balance of certain wages which the defendant, as captain 
of the East India Company's ship Astell, had agreed to pay the plaintiff, 
in consideration of his services as cuddy servant on board that ship, on a 
voyage from England to Calcutta, and back. The plaintiff had been 
regularly entered on the ship's books as a seaman, had received pay from 
the East India Company as such, and in that character had signed the 
ship's articles in the usual course ; but the agreement for wages as cuddy 
servant was merely verbal, no written contract having been entered into 
between the plaintiff and the defendant upon that subject. It was ob- 
jected, upon this evidence, that the case was within the 2 Geo. 2, c. 36, 
which prohibits captains of ships to carry mariners to # sea without first 
making an agreement in writing for their wages, and the action not main- 
tainable; inasmuch as it had been decided, that a mariner could not 
recover any thing agreed to be given to him in reward for his services, 
which was not specified in the articles ; and the case df White v. Wikon, 
1 B. & P. 216, was quoted as in point. On the other hand it was urged, 
that this being an action for wages as a servant only, and not brought by 
the plaintiff in the character of a seaman, was not within the operation 
of the statute, and no written agreement was necessary. The lord chief 
justice was of opinion, that as the plaintiff was entered on the ship's 
books as a seaman, and had signed the ship's articles, and received pay, 
as such, he could be considered as a seaman only, and therefore could not 
maintain any action for wages not specified in the written agreement, and 
accordingly nonsuited the plaintiff, with leave, however, to move to enter 
a verdict for 10Z., that being the amount of damages agreed upon, pro- 
vided the action was maintainable. 
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Gurney now moved accordingly. 

Per Curiam. The plaintiff was rated as a seaman, and signed the 
ship's articles, and received pay, in that character. By those acts he is 
concluded from saying that he was not a seaman, and from maintaining 
any action for any wages or reward not specified in the written contract 
As a seaman, it was his duty, as it is of every seaman, to act as a servant, 
or to perform any honest service, at the command of the captain ; and 
the fact of the agreement upon which he has sued being entered into by 
him in the character of a servant, and not of a seaman, will make no dif- 
ference, and will not take the case out of the operation of the statute. 
The nonsuit, therefore, was clearly right. 

Rule refused, (a) 

(a) See Abbott on Shipping, 458, et seq., and the oases there collected. 



The KING v. The JUSTICES of ESSEX.— p. 658. 

A notice of appeal by an inhabitant of a parish, against an order for stopping up an 
unnecessary public footway, under the authority of 55 Geo. 3, c. 68, s. 2, must state 
that the appellant is "injured" or "aggrieved," pursuing the language of s. 3, the 
appeal clause, or the party will have no locus standi in curia. 



The KING v ABRAHAM CONSTABLE, Esq. — p. 663. 

A justice convicted of a misdemeanor in his office, must attend in person to receive the 
judgment of the Court; but upon an affidavit of age and infirmity, the Court will dis- 
ciuw with his personal attendance. 

The defendant, a justice of the peace, had been convicted upon an 
i uiktment for a misdemeanor in his office, in having committed a person 
•r punishment to the house of correction, there to be kept at hard labor 
• »r three months, under the vagrant act, 5 Geo. 4, c. 8, s. 2, without 
having examined the witnesses on oath, heard the accused in his de- 
fence, or having even seen him before the warrant of commitment was 
-i^ned. 

The Attorney ^General (Sir J. Copley) having prayed the judgment of 
1 1 e Court, 

Scarf tt and Marryat, for the defendant, moved that his personal 
attendance might be dispensed with on the ground of age and infirmity. 

The Attorney General objected to this application without some special 
grounds stated on affidavit ; and he cited Rex v. Harwood, 2 Str. 1088 ; 
3 Burr. 1716, S. C. There the defendant, being a justice of peace, was 
convicted on an information, for a conviction by him made, of an alehouse- 
keeper, who was never summoned or heard. It was moved, as of course, 
to dispense with his appearance. This was opposed, unless there was 
some reason given or affidavit made ; and the Court resolved that it was 
not of course, and the defendant afterwards appeared in person. 

The Court said the defendant must appear in person, unless some rea- 
son for his absence was assigned on affidavit. 

On a subsequent day, an affidavit made by the defendant's medical 
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attendant was produced, from which it appeared that the defendant was 
upwards of 80 years of age* extremely infirm in health, and could not, in 
the judgment of the deponent, leave his house without danger to his life. 
Upon this affidavit, the court determined to dispense with the personal 
attendance of the defendant, and the matter was disposed of in his ab- 
sence. The nature and circumstances of the case will be sufficiently dis- 
closed in the judgment, which was pronounced as follows, by 

Abbott, C. J. It is extremely painful to the Court to be called upon 
to pass a judgment against a defendant arrived at the very advanced age 
of this gentleman, and who has for many years been acting in the dis- 
charge of the important office of a magistrate and justice of the peace ; but 
although it is painful to us to pass a judgment, under such circumstances, 
yet it is our duty so to do. The offence of which this defendant has 
been found guilty, is not charged to have been committed with any corrupt 
motives, nor does it appear from the evidence that he had any feeling of 
personal animosity towards the party who was the object of his commit- 
ment, and who has certainly suffered very severely under it. But, not- 
withstanding the absence of corrupt motives, and of personal animosity, 
the circumstance of committing a man to hard labor for three months, 
without the examination of a single witness against him on oath, or with- 
out giving him the opportunity of saying one word in his defence, is a 
very serious offence in a magistrate. The Court is at a loss to understand 
how any person who had so long acted as a magistrate, could have fallen 
into such an error, as to suppose that he was at liberty to sign depositions, 
importing that they had been taken on oath before him, when, in fact, 
they were not so sworn ; and to sign a warrant of commitment, without 
hearing the accused, or even seeing him before he was consigned to 
prison. Such a proceeding was not only highly irregular, but grievously 
prejudicial to the party committed. It appears, however, that the defend- 
ant has done all that he could do, to satisfy the injured party, and it is 
now sworn that he has succeeded in that object. We are, therefore, not 
called upon to inflict any sentence with a view to the interest or feelings 
of the person who has been injured. Those have already been satisfied 
by the defendant himself. One object, which may well be supposed to 
have been in view on the part of those who instituted this prosecution, 
(and a very proper object it was,) has been attained, namely, a desire, 
expressed by this gentleman, to withdraw from the commission of the 
peace, in which, certainly, after what has happened, he ought no longer 
to remain. That is to a certain degree an atonement, and considering all 
that he has done, in the way of satisfaction, to the injured party, we do 
not feel ourselves called upon to pass such a sentence as will bear heavy 
upon the defendant. Taking all the circumstances of the case into con- 
sideration, we think it will be sufficient to pronounce a rule, that the de- 
fendant do pay to the king a fine of 100?. 



The KING v. J. RICHARDS.— p. 665. 

An indictment for perjury, charging that the defendant "falsely and maliciously pave 
false testimony," without averring that the offence was " wilfully, 1 * or that it waa " cor- 
nptiy" committed, is bad in arrest of judgment. 
VOL. XVI. - 40 
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Quart* Whether an indictment at common law for perjury must not charge the offence to 
have been wilfully, as well as corruptly, committed. 

The first count of an indictment for perjury committed on a trial, having charged that 
the defendant was sworn and examined at the trial, that he deposed so and so, setting 
out the evidence, and then assigning perjury thereon, in the usual way; the fifth 
count, which assigned perjury on an affidavit sworn by the defendant in opposition to 
a rule for a new trial in the previous case, after averring by way of introduction. 
" that by means of the false testimony of the defendant in the first count mentioned, 
the prosecutor was unlawfully convicted," proceeded to allege that the defendant after- 
wards falsely swore in the affidavit, " that the evidence which he had given on the said 
trial was true ;" and then assigned the perjury by averring ** that whereas, in truth 
and in fact, the evidence which the defendant gave on the said trial was not true, but 
was false in the particular* in the said first count of this inquisition assigned and set forth f 
Held, insupportable in arrest of judgment 

Indictment for perjury. The first count, after setting out in the 
introductory part, that one I. H. was in due form of law tried upon a 
certain indictment for election bribery, proceeded to charge, that " I. R., 
(the defendant,) late of, &c, laborer, wickedly devising and intending 
to injure and aggrieve the said I. H., and to cause him to be wrongfully 
convicted of the offences hereinbefore mentioned, and to subject him to 
the pains and penalties by the law of this realm inflicted on persons 
guilty thereof, on, &c, at, &c, did, at the trial of the said indictment, 
appear as a witness against the said I. H., and was then and there sworn, 
&c, to speak the truth concerning the matters then and there depend- 
ing, &c, and the said I. R. then and there falsely and maliciously gave 
false testimony against the said I. H., in support of the said matters so 
charged against the said I. H., in the said indictment as aforesaid, by 
then and there falsely deposing and giving in evidence at the said trial, 
in substance and in effect, that, &c, [setting forth the evidence upon 
which the perjury was assigned,] which said testimony, and which said 
matters, so sworn and deposed by the said I. R., as aforesaid, were 
material upon the trial of the said indictment ; whereas, in truth and in 
fact, &c, [assigning perjury on the evidence previously set out.] And 
so the jurors, &c, say that the said I. R. did in manner and form afore- 
said commit wilful and corrupt perjury. 1 * Second, third, and fourth 
counts, more general, hut respectively charging the perjury in the same 
manner as in the first count. The fifth and last count, after averring, 
by way of introduction, that at the trial of the said indictment, the said 
I. H., by means of the false and material testimony of the said I. R., in 
the first count mentioned, was unlawfully and untruly found guilty of 
the offences charged against him, proceeded to allege, that afterwardis, to 
wit, on, &c, the Court of King's Bench granted a rule nisi for a new 
trial, of which rule the said I. R. had notice, and that having had such 
notice, but minding and wickedly imagining, devising, and intending by 
falsehood and wicked means to prevent and hinder the said rule from 
being made absolute ; and to cause and to procure the same to be dis- 
charged, and to prevent justice, and to pervert the due course of law, 
and also to vex, harass, aggrieve, and oppress the said I. H. ; afterwards, 
to wit, on, &c, at, &c, the said I. R. came in his own person before 
W. E. W. T., (a commissioner duly authorized to take and receive affi- 
davits,) and was then and there duly sworn, &c, and being so sworn, 
" knowingly \ falsely, wickedly, wilfully, and corruptly" did then and 
there, before the said W. E. W. T., &c, depose, swear, and make 
affidavit in writing, (amongst other things,) in substance, and in effect, 
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that the evidence which he, the said I. R., had given <m the said trial, was 
true; whereas, in truth and in fact, the evidence which the said I. R. 
had given in the said trial was not true, but was false in the particulars, 
in the said first :ount of this inquisition assigned and set forth, and 
which said particulars were then and there material in respect of the said 
indictment and of the said rule, to wit, at, &c. ; and so the jurors, &c, 
say that the said I. R., on, &c, at, &c, before the said W. E. W. T., 
&c, did, in manner and form last aforesaid, commit wilful and corrupt 
perjury," &c. At the trial before Burrough, J., at the last Spring assizes 
for the county of Cornwall, the defendant was found guilty, and in Easter 
term last, a rule nisi was granted to arrest the judgment, on two grounds ; 
first, that the first four counts of the indictment only charged the alleged 
perjury to have been committed "falsely and maliciously," omitting the 
words "wilfully, corruptly, and knowingly," which were essential to con- 
stitute the legal crime of perjury ; and second, that the fifth count was 
bad and informal, by referring merely to the assignments of perjury 
charged in the first count, instead of distinctly setting out in what par- 
ticulars the defendant was supposed to have committed perjury. 

Wilde, Serjt., and Manning, now showed cause, citing Rex v. Harris, 
1 Dowl. & Ry. 578 ; 5 B. k A. 926, S. C. ; Com. Dig. tit. Justice of 
Peace, B. 102 ; Rex v. Qreepe, 2 Salk. 513 ; 3 Inst. 164 ; and Law 
Lexicon, " Malitiose." 

(7. F. Williams, R. Bayly, and Carter, contra, cited Rex v. Qreepe, 2 
Salk. 513; (a) Rex v. Cox, Leach's Cr. Ca. 71; Het. 12; Cro. Eliz. 
147, 201; 2 Hale, 169, 172, 184, 187; Show. 190; 3 Inst. 167; 2 
Haw. P. C. 258, 326. , 

Abbott, C. J. I am of opinion that the rule nisi for arresting the 
judgment must be made absolute. As to the first four counts, the objec- 
tion is, that they do not charge that the defendant swore " wilfully and 
corruptly," but merely that he swore "falsely and maliciously." Now, 
according to every definition, the offence of perjury consists in swearing 
to some matter which is untrue, " wilfully and corruptly." Whether the 
*ord " maliciously" may supply the place of one or other of these words, 
it is not necessary, in the present case, expressly to decide, because this 
indictment contains neither ; but the case of Rex v. Cox is an express 
authority to show, that without one or the other, an indictment for per- 
jury cannot be sustained. It still remains a question, whether the use 
of one, in the absence of the other, would be sufficient. Then, as to 
the last count, it is certainly framed in a very novel form. The perjury 
intended to be therein alleged, is supposed to have been committed in 
an affidavit made in this court ; and that affidavit having stated that 
what the defendant had sworn on some former trial was true, the fifth 
count had for its object, to show, that what the defendant swore at that 
former trial was not true, but wilfully and corruptly false. Now, the first 
Btep in the ordinary course of an indictment for perjury of this kind, is 
to charge that there had been a trial, and that the defendant was sworn 
and examined as a witness on that trial. The second step is to charge 
that being so examined, he swore and deposed to such matters, setting 
them oat ; and the third is to charge that the matters so sworn were 
Mae and untrue, in the usual way. Here there is no averment that the 

(a) See Rex v. Aytett, 1 T. R. 69. 
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defendant was sworn at the former trial ; and the fact of his having been 
sworn at all on that trial is only to be taken by intendment, and by refer- 
ence to the first count of the indictment. It merely states by way of 
introduction, that I. H. had, " by means of the false and material testi- 
mony of the said defendant in the first count mentioned, " been unlaw- 
fully and untruly found guilty. Now, that is a very loose assertion, that 
the defendant had been sworn on that trial. It is not an averment of 
fact, that he was sworn, and gave testimony. To give effect to the object 
of the count, it ought to have been distinctly averred that the defendant 
had been examined as a witness on oath, and that he had on such exami- 
nation sworn to such and such facts. I think that if we were to take all 
this by intendment, as we are here desired to do, we should be establish- 
ing as a precedent a very loose and inefficient mode of charging perjury ; 
a very great and serious offence, and which has hitherto been required to 
be charged with great precision and certainty. 

Bayley, J. I have no doubt as to the validity of the first objection. 
I did for some time entertain a difficulty upon the fifth count, but I now 
think it is insufficient. I think, also, that the assignments of perjury in 
the first four counts are not free from objection ; they are very loosely 
charged.(a) 

Littledalb, J., concurred. 

Rule absolute for arresting the judgment. 

(a) Holroyd, J., was absent. 

The like decision, for the same reasons, was given in another case against a defendant 
named Stevens, under precisely similar circumstances. 



The KING v. J. S. S. COOKE and Others.— p. 673. 

Indictment against A., B., C, and D., for a conspiracy, charging that they conspired 
together, with divers other persons unknown. A. and B. were tried. A. was found 
"not guilty," and B. was found "guilty of conspiring with C." C. had pleaded before 
the trial of A. and B. ; but neither he nor D. appeared to take their trials. On motion 
to arrest the judgment against B., or to suspend it until G. should be tried: Held, 
that the verdict was conclusive against B., as a general verdict of guilty ; and that 
judgment might be given against him, without reference to what the verdict might be 
on the trial of C. 

This was an indictment against James Stamp Sutton Cooke, Richard 
Stafford Cooke, Richard Jenkinson, and R. H. Mills, for conspiring to- 
gether, " with divers other persons to the jurors unknown," to injure and 
aggrieve Sir George Jerningham, Bart., by the means, and in the manner 
set forth in the indictment. The defendants J. S. S. Cooke and R. 
Jenkinson severally pleaded not guilty. The defendant Mills had not 
appeared to the indictment, and R. S. Cooke pleaded peerage in abate- 
ment. To this plea there was a demurrer, and judgment afterwards 
given of respondeat ouster.(a) Pending the proceedings on this plea, 
the record was taken down against the other two defendants who had ap- 
peared and pleaded not guilty, and at the trial before Park, J., at the Lent 
assizes for the county of Gloucester, 1824, the jury acquitted Jenkinson, 
and found J. S. S. Cooke " guilty of conspiring with his brother Richard 

(a) Rex v. Cooke, 4 Dowl. & By. 114 and 592. 
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Stafford Cooke." Since the conviction, the defendant R. S. Cooke had 
pleaded over to the indictment. In Michaelmas term last, Campbell 
obtained a rule to show cause why the judgment against J. S. S. Cooke 
should not be arrested, or, at least, suspended, until Richard Stafford 
Cooke should have been brought to trial, on the ground, first, that this 
was in effect a conviction of one individual of a conspiracy, which could 
not by law be supported ; and second, that R. S. Cooke, with whom J. 
S. S. Cooke was convicted of conspiring, might hereafter be tried and 
acquitted, in which case, J. S. S. Cooke also would be entitled to a ver- 
dict of not guilty. He cited Rex v. Kinnersley and Moore, 1 Str. 193 ; 
Regina v. Heme, 1 Str. 195, cited; Rex v. Nieolls, 2 Str. 1297; and 
Rex v. Scott and Hams, 3 Burr. 1222. 

Taunton, Russell, and Talfourd, now showed cause, referring to 
Thodey's case, 1 Vent. 234 ; Year Sook, 24 Ed. 3, 3 and 4 ; Rex v. 
Grimes, 3 Mod. 220. 

Campbell, in support of the rule, cited 1 Hale, 632 ; 2 Hawk. c. 29, 
s. 45; Archb. Cr. PI. 402; 1 Hale, 623; 2 Id. 224; Archb. Cr. PL 
399; 1 Hale, 238; Archb. Cr. PI. 401. 

Abbott, C. J. I am of opinion that this rule must be discharged. It 
is first argued that the jury, by this verdict, have negatived the allegation, 
that J. S. S. Cooke conspired with persons unknown, and have found 
that he conspired with R. S. Cooke, and with him only ; and, conse- 
quently, that, R. S. Cooke not having yet been tried, this is a conviction 
of one person of a conspiracy. I cannot say that I am satisfied, that the 
verdict has such an operation, or ought to receive such a construction ; 
perhaps I entertain some doubt upon the point, but I do not think it 
material to decide it. The jury certainly have not found, expressly, that 
J. S. S. Cooke did not conspire with persons unknown ; and without 
such a finding I cannot consider that the indictment is not supported by 
the verdict in all its allegations. Then it is said that R. S. Cooke has 
appeared, and pleaded, and that that fact distinguishes the present from 
those cases, which, otherwise, are certainly direct authorities against this 
motion. But when did he appear and plead ? Not till after J. S. S. 
Cooke had been convicted ; therefore, at the time of the trial, there was 
no plea by R. S. Cooke, and no judgment of respondeat ouster against 
him. Lastly, it is said, that R. S. Cooke may hereafter be acquitted, in 
which case, the conviction of J. S. S. Cooke must necessarily be bad. 
He certainly may be acquitted ; but that is a mere surmise, upon which 
we cannot act so as to arrest or respite a judgment upon a defendant, 
who at present appears to be duly and legally convicted. The rule, 
therefore, must be discharged. 

Batlet, J. I am of the same opinion. I think Rex v. Kinnersley 
and Moore is a clear authority against this motion. I do not consider 
the form of this verdict as presenting any objection ; it is not conclusive 
as a verdict against R. S. Cooke, but it is clearly conclusive against J. S. 
8. Cooke. I do not altogether see the analogy contended for between 
this case and that of principals and accessaries ; but an accessary may, 
with his own consent, be tried before his principal ; and if he is convicted 
may, I apprehend, be sentenced. If the principal is afterward acquit- 
ted, the sentence upon the accessary falls to the ground ; it is ipso facto 
reversed. Sanchar's case, 9 Rep. 117. Here we cannot presume that 
R. S. Cooke is not guilty of this indictment ; and until that appears, at 
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least, here is a regular verdict of guilty against J. S. S. Cooke ; and I 
see no reason why that verdict should not be followed up by judgment. 

Holroyd, J. I am also of the same opinion. There seems to me to 
be no ground either for arresting or respiting the judgment against this 
defendant. The verdict is not conclusive against his brother.; but I hare 
heard nothing that convinces me that it is not conclusive against himself. 
Even if his brother should hereafter be acquitted, — a presumption upon 
which we cannot act, — still it by no means necessarily follows that the two 
verdicts would be inconsistent or repugnant ; or that, upon this indictment, 
the acquittal of the one would be, in law, the acquittal of the other. 

Littledale, J., concurred. 

Rule discharged. 



The KING v. THOMAS TREMAINE.— p. 684. 

Where an infant, under the age of 21 years, not qualified by property, nor having been 
in fact summoned, personated his father as a juror, and joined in a verdict of guilty 
against a person indicted of perjury : Held, that this was a mis-trial, and in the ab- 
sence of all fraud or practice on the part of the defendant, the Court granted a new 
triaL 



B 



This was an indictment against the defendant, for wilful and corrupt 
erjury. At the last Spring assizes for the county of Cornwall, before 
~urrough, J., the defendant was found guilty. In Easter term, the Court 
granted a rule nisi, for a new trial, on affidavits, disclosing the following 
circumstances : The case was appointed to be tried by a special jury, 
but all the special jurymen summoned not being in attendance, a tales 
was prayed on the part of the crown. In the tales panel annexed to the 
record was the name " John Williams ;" .and that name being called bv 
the associate, a person who answered thereto went into the box, ana, 
being sworn of the jury, joined with the rest in returning the verdict. 
After the trial was concluded, it was discovered that the name of the per- 
son who thus answered, was Richard Henry Williams, the son of John 
Williams ; that he was an infant under the age of twenty-one, being only 
of the age of twenty years and six months ; that he had not been sum- 
moned on the jury, and that he was not qualified in respect of property 
to serve, being possessed of no freehold or copyhold estate whatever. It 
appeared from the affidavit of the young man himself, that his father had 
been summoned to attend as a juryman at the assizes ; but that being un- 
able, from illness, to appear, he had requested the deponent to attend for 
him ; that he attended accordingly ; and that upon hearing the name of 
John Williams called, he answered thereto, and went into the box, and 
took the juryman's oath, not knowing that there was any harm in so doing. 
All collusion between the deponent and defendant was denied. Under 
these circumstances, the Court granted the rule nisi on the ground that 
there had been a mis-trial. 

Manning and M. D. Hill now showed cause, and cited Hill v. Yeates, 
12 East, 229 ; Co. Litt. 157 a; 2 Roll. 657, 1, 10 ; Wharton's case, Yelv. 
23 ; Dovey v. Hobson, 2 Marsh. 154 ; Case of a Juryman, Id. p. 231, (n. ;) 
Cora. Dig. Allegiance, b; Co. Litt. 68 b ; 7 Rep. 6 b : 1 Bui. 190 ; Bex 
v. Hunt, 4 B. & A. 430. 

0. F. Williams, (with whom was B. Bayly,) contra, referred to statute 
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7 and 8 Wm. 8, c. 32, s. 4 ; Fines v. Norton, Cro. Car. 278.(a) [The 
Court here stopped him.] ' > 

Abbott, C. J. I am of opinion that there ought to be a new trial. I 
do not see how a challenge, properly so called, could have been taken tc 
this person, he not having been summoned as a juror. If he had been 
returned on the panel, then a challenge would have been the proper mode 
of objecting to him* No person, on either side of this case, appears to 
have been aware that this young man, who had thus intruded himself into 
the box, was not the party really returned upon the jury. The cause 
being to be tried by a special jury, the tales, if prayed, would be to be 
taken from some other list, and a tales being prayed, this person is sup- 
posed to be taken from that other panel. I am aware of the difficulty 
mentioned by Lord Ellenborough in Hill v. Yates, that this objection 
would afford an opportunity for practice — that by underhand contri- 
vances a party might get a person who is disqualified, to answer for an- 
other, and to serve on the jury, reserving to himself the power of bring- 
ing the objection forward, if the verdict should be against him. There is 
that difficulty certainly, and it is necessary to guard, as well as we can, 
against such practices ; but I do not know that we should be justified, 
merely from the apprehension of mischief that may arise in some cases 
hereafter, by reason of illegal practices of that kind, in going the length, 
(which we must do, if we refuse this rule,) of saying, without any prac- 
tice on either side, that a verdict pronounced by a jury, on which a per- 
son incompetent, both by reason of non-age and want of qualification, has 
served, ought to stand, particularly in a case so highly penal. I think we 
most not suffer ourselves to be influenced, on the present occasion, by an 
apprehension of ill consequences that may arise in other cases hereafter. 
Indeed, it is not very likely that such practices can be of frequent occur- 
rence, or that many persons would be likely to interpose and serve on a 
jury, to whom such an objection as this would arise. Considering the 
way in which this objection has concurred, and that we are not restrained 
by any technical rule of law, I think we are bound to look to the facts of 
this particular case, and say, that the only mode of correcting this error, 
is, to make the rule absolute for a new trial. It is quite clear, that it can- 
not be corrected in any other way. 

Bayley, J. I am of the same opinion. The affidavits which have been 
filed, free the defendant from all blame in this proceeding, which, indeed, 
appears to have arisen from mistake only. In " The Case of the Juryman" 
12 East, 231, (n.) before Mr. Baron Eyre, the man who served on the 
jury had been duly summoned, though by a wrong name ; and he was 
also duly qualified to serve ; and in the case of Hill v. Yates, there was 
reason to suppose that the party who actually served was qualified to serve 
on the jury. In the present case, there are greater difficulties, for this 
young man is an infant ; he is not qualified in respect of property, and he 
has not been summoned, or returned on the panel. I apprehend that one 
of the objects of taking juries from the panels is, that notice may be given 
to the parties before the jurors come to the assizes, so as they may know 
to whom they may direct their challenges. In one or two cases in Croke 
Elizabeth, Ferrnor v. Dorrington 9 Cro. Eliz. 232, it was held, that if one 

( a ) 8ee Norman v. Beaumont, Willes, 484 ; Wray v. Thorn, Barnes, 468, and WiUes, 



320 Rex v. Tremaine. H. T. 1826. 

man be returned in the venire facias, and a different man in the distringas, 
who serves as the juror, it is error. In Basset v. Payne, Cro. Eliz. 256, 
which was the case of an attaint, one George E. was returned upon the 
venire, and upon the distringas Gregory E. was returned, and appeared 
in lieu of George E. and was sworn, and tried the matter, and the whole 
Court were of opinion that this was only a trial by eleven jurors, and the 
attaint was staid. 

Holroyb, J. It appears to me, that in this case we could not pro- 
nounce a judgment upon the verdict against the defendant. The affida- 
vits acquit the defendant of all fault in the transaction, and discharge him 
of any privity to this young man's serving on the fury. The verdict has 
been found by eleven competent jurymen only. The twelfth is, by law, 
incompetent, he not having attained the age at which the law considers 
him of capacity to judge on matters of this kind ; and that being so, we 
ought not to pass judgment upon a verdict so found, particularly in so 
serious a crime as perjury. To support a judgment, it must be founded 
on a verdict delivered by twelve competent jurors. This man was incom- 
petent, and, therefore, there has been a mis-trial. 

Littledale, J. I think there ought to be a new trial. It is admitted 
on all sides, that if a person is returned on the panel, who is incompetent 
to serve on the jury, it is a cause of challenge ; but in this case, the young 
man was not returned on the panel, nor was he summoned. He was, 
therefore, no juror at all, and it is but the verdict of eleven men. We 
may consider this case in the same light as if the ground of challenge 
had appeared on the record ; in which case, it would be clearly error ; 
and the fact being now admitted, that this young man was under age at 
the time, I am decidedly of opinion that there has been a mis-trial. 

Rule absolute for a new trial. 



The KING v. The JUSTICES of the Borough of LEICESTER. - 

p. 708. 

After the determination of the Court, upon a role nisi, for a mandamus, the question 
decided cannot be again discussed, as a special case, until there is a return made to 
the writ 



WALKER v. GANN.— p. 769. 

It is a general rule, that certiorari does not He to remove a cause from an inferior court 
after judgment signed there ; especially where the defendant suffered judgment by 
default. 

Where, in an action for 16/., brought in the Forest Court of Knaresborough, the defend- 
ant suffered judgment by default, and afterwards sued out a certiorari to remove the 
cause into this Court : Held, that the certiorari was too late, and this Court made a 
rule for a procedendo absolute, though the defendant in opposition to that rule swore, 
that the jurisdiction of the inferior court was limited to 5& 



7 Dowling & Ryland, 772, 321 



MOSS v. HEAVYSIDE. — p. 772. 

A cleric in a mercantile boose, described in the notice of Justification by the addition of 
" gentleman," rejected as batL 



Ex parte CUERTON. — p. 774. 

Where an arbitrator, who had made his award in the plaintiff's favor, was supposed to 
have made a mistake in calculating the sum which the plaintiff claimed a right to 
recover: Held, that the Court could not refer it back to the arbitrator to correct the 
mistake, without the consent of the defendant 

In this case certain accounts had been referred to a barrister, for arbi- 
tration. The arbitrator made his award in the plaintiff's favor, but in 
calculating the sum claimed to be due, he made a mistake in the amount 
of the sum which the plaintiff was supposed to be entitled to recover. 

F. Pollock, on a former day, obtained a rule nisi to refer it back to the 
same arbitrator to report to the Court whether he had not made a mistake 
in his calculation, in order that if so, his award might be amended. 

Chitty now opposed the rule, on the ground that the Court had no 
authority to refer the case back after the arbitrator had made his award. 

The Court said, they had no authority to refer back without the consent 
of the parties. 

Chitty said, he was not instructed to consent ; whereupon 

The Court said, they could not interfere, and the 

Rule was discharged 



WEBSTER v. JONES, Esq. — p. 774. 

In an action against the marshal for an escape, he is entitled to a particular of the cause 
of action for which the plaintiff sues. 

This was an action against the marshal of the King's Bench for an 
escape. The defendant had moved for a particular of the escape for 
which the action was brought, and the plaintiff delivered one, stating that 
it took place between the 13th of May and the 1st of November, 1823. 
The defendant then obtained a judge's order for a better particular, which 

John Evans now moved to discharge, and cited GriMn v. Eyles, 1 
Bos. & Pul. 413; Chambers v. Jones, 11 East, 406; Wear v. Eyus, 2 
Sir W. Bl. 1057 ; the stat. 8 and 9 Wm. 3, c. 26. 

Abbott, C. J. You are not required to state the precise day of the 
escape, for which you sue. The first principle of justice is, that a de- 
fendant should be informed what he is charged with, and therefore I 
think that the order should stand, as these particulars are not sufficiently 
explicit. 

Holrotd, J. (a) You can give the defendant some notion of the 
transaction on which your action is founded. 

Littledale, J., concurred. Rule refused 

(a) Bagfoy, J., was absent 
VOL. XVI. 41 
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The KING v. WILLIAM DOWNES. — p. 777. 

The nomination of a corporate officer in a modern charter, by necessary intendment, 
makes him a free burgees of the borough, if he were not so before. 



FOXALL's Bail. — p. 783. 

Bail rejected where he was to receive a commission on the amount for which he pro- 
posed to justify. 

On the opposition to the bail in this case, one of them admitted that 
he was to receive five per cent, from the defendant's attorney, on the 
amount of the sum for which he was to justify. 

Holroyd, J., who presided in the bail-court, immediately ordered the 
bail to be rejected. 

Rejected, (a) 

Barstow for the plaintiff, and Hutchinson for the defendant. 

(a) See Ward v. Levi, and Cnm v. KUchin, 2 Dowl. & Ry. 421. 



The Governor and Company of the BANK of ENGLAND v. DAVIS 
(In Error.) — p. 828. 

Where an action was brought against the Bank of England for a breach of duty in not 
paying dividends due to the plaintiff upon stock standing in his name in the bank 
books : Held, in error, that the action was not maintainable, for not showing that 
money had been actually issued by government to the bank, to pay the dividends in 
question, at the time of the alleged breach of duty 



CHAMBERS and Others v. WILLIAMS.— p. 842. 

A turnpike act imposed tolls, 1st, on horses drawing carriages ; 2d, on carriages fixed 
to wagons ; 3d, on horses not drawing ; and 4th, on oxen, &c. : Provided, that every 
person having paid the toll, on producing a ticket denoting such payment, should be 
permitted to pass and repass, once in the same day, through the gates mentioned in 
Buch ticket, with the same horses, or other beasts, coach, or other carriages, without 
being liable to any additional toll. Where the same horses passed and repassed once 
in the same day, drawing different carriages belonging to the same person : Held, 
that only one toll was payable. 



The KING v. The JUSTICES of SURREY. — p. 857. 

Where the notice of holding a special session for making an order to divert a public 
footway, under 55 Geo. 3, c. 68, a. 2, was served on the justices of the district by the 
magistrate's clerk, and not by the high constable : Held, that the proceeding 
irregular. 
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OGDEN and Another v. PEELE and Others, Assignees of WADDING- 
TON, a Bankrupt, (a) — p. 1. 

A, a native of America, and R, a native of England, had dealings by mutual consign- 
ments, previous to 1812. In June, 1812, war was declared between the two countries, 
and on 24th December, 1814, preliminaries of peace were signed at Ghent A cargo 
of goods consigned on account, by A., to B n arrived in England in November, 1814, 
and were sent by B. to France, and there sold, and he received bills for the amount, 
which he got discounted. Another cargo, so consigned, arrived in England in Janu- 
ary, 1815, and was sold by B. before the 15th February. In March, 1815, B. became 
bankrupt, and was appointed by his assignees their agent to wind up his affairs ; in the 
course of which employment he received the proceeds of the second cargo, and trans- 
mitted accounts to A., in which he admitted A. to be his creditor for a balance in re- 
spect of the proceeds of both cargoes. In an action by A., against the assignees of R, 
to recover such balances: Held, that A. was entitled to prove, under R's commission, 
for the balances due to him upon the second cargo only. 

His honor the vice-chancellor sent the following case for the opinion of 
this Court : — 

The plaintiffs are natural-born subjects of the United States of America, 
and, during the time in which the transactions hereinafter mentioned took 
place, were merchants residing at New York. The bankrupt is a natural- 
born subject of this country, and, during the same time, was a merchant 
residing in London, and carrying on business there, under the firm of 
Henry Waddington & Co. The plaintiffs and the said Henry Wadding- 
ton, before his bankruptcy, for several years prior to the late war between 
this country and America, had extensive dealings together ; the plaintiffs 
making consignments of American produce to Waddington, upon sale ; 
and Waddington making remittances to the plaintiffs, paying money to the 
order of the plaintiffs, in this country, and shipping consignments of goods 

(a) The judges of this Court sat, in obedience to the king's warrant issued last term, 
from the 14th to the 18th of February inclusive. 
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to them on their account. In June, 1812, war was declared between the 
two countries ; and on the 24th December, 1814, preliminaries of peace 
were signed at Ghent. On 9th February, 1815, Waddington transmitted 
to the plaintiffs, at New York, a statement of the account between them, 
commencing, on the credit side of the account, with 1st January, 1814, 
and made up to 1st January, 1815 ; by which account it appeared, that, 
on the latter day, there was a balance remaining in the hands of Wad- 
dington, in favor of the plaintiffs, of 7093/. 1 Is. 2d. ; and upon /the debtor 
side of the account, after striking the balance above mentioned, several 
bills of exchange, drawn by the plaintiffs upon Waddington, and which 
had been accepted by him, but had not then arrived at maturity, were 
entered short, amounting in the whole to 15,020/. 18*. 2d. A letter from 
Waddington to the plaintiffs, dated London, 9th February, 1815, accom- 
panied the said accounts ; in which, amongst other things, he wrote as 
follows : " We observe the various bills you have drawn upon us, which 
we have honored, and we have noted them in your account current for 
last year, the balance being 7093/. 11*. 2c/., at your credit cash 1st Janu- 
ary, 1815." Between 11th February, 1815, and 9th March in that year, 
Waddington paid certain of the bills specified at the foot of the last ac- 
count, to the amount of 5780/. 18s. 2d. On 25th March, 1815, a com- 
mission of bankrupt was duly issued against Waddington, upon which he 
was found and declared a bankrupt, and the defendants were afterwards 
duly chosen his assignees, and an assignment executed to them in due 
form of law. After the bankruptcy, the assignees employed the bankrupt 
as their agent for the purpose of managing and winding up the affairs of 
his estate; and on 15th July, 1815, the bankrupt, in the course of such 
employment, transmitted to the plaintiffs two further statements of accounts. 
The one of them dated London, 25th March, 1815, was entitled as follows: 
"Account sales of 724 bales cotton, per Joachim Feischel, from Amelia 
Island, consigned to Henry Waddington & Co., for account of Joshua 
Waddington, three tenths, Rutgers & Seaman, three tenths, Abraham & 
C. L. Ogden, three tenths, Francis Depan, one tenth ; " and after stating 
the net proceeds of that sale to be 18,311/. 2*. 6d., the account proceeds 
to divide them amongst the several persons interested in the same, and 
gives credit to the plaintiffs, at the foot, for their share, as follows : " To 
credit, Abraham & C. L. Ogden, three tenths, 5493/. 6*. 9d." The ear- 
liest item in the account was on the debit side, and was under date the 
1st January, 1815. The other account, so furnished, was a debtor and 
creditor account between the plaintiffs and the bankrupt, commencing on 
the 1st January, 1815, and made up to 15th July in that year. The debit 
side of this account was composed partly of the said bills, so as aforesaid 
paid by Waddington on account of the plaintiffs*, to the amount of 5760/. 
18*. 2d., and partly of other payments and disbursements made by the 
bankrupt for the use of the plaintiffs, between 1st January and 15th July, 
1815, amounting, together with the said bills, to 9068/. 17s. 6rf. ; and the 
credit side thereof was composed of the said balance of 7093/. lb. £</•> 
brought down from the forrrfer account, of certain cash receipts on ac- 
count of the plaintiffs, and interest, and of the sum of 5228/. 13*. Id., 
being therein called three tenths of the proceeds of cotton by the ship 
Joachim ; and the balance of this account between the parties, brought 
down to the 15th July, was 8404/. 10*. 10</., in favor of the plaintiffs. 
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There was a memorandum at the foot of the said last-mentioned account, in 
which the bankrupt states that " the cotton per Benjamin, ditto per Fox, 
ditto per Porcupine, were uncertain." The proceeds of the cotton per 
Fox and Porcupine are not in dispute, having been accounted for to the 
plaintiffs ; but the proceeds of the Benjamin subsequently came to the 
hands of the bankrupt, whilst acting as such agent to the assignees ; and 
in a letter from him to one Isaac Ogden, the brother and agent to the 
plaintiffs, dated the 9th October, 1815, he states the net proceeds of that 
fthare of the Benjamin to which the plaintiffs were entitled, to amount to 
2871/. 9s. 2d., and at the same time corrects an error that had occurred 
in the account current of 15th July, in which the plaintiffs' share of the 
proceeds of the cotton per Joachim had been stated at 5228/. 13s. It/., 
instead of the real amount of 5493/. 6s. 9c/. No advances or payments 
have been made in favor of the plaintiffs since the date of the said account 
in July, 1815. The Joachim arrived at Falmouth in the first week in 
November, 1814. No part of her cargo was landed in England ; but 
Waddington, on the 9th of the same month, sent her to Messrs. Martin, 
Lafitte, <fc Co., of Havre, for sale on commission, and under a previous 
arrangement with the agent in London, drew upon them, on account of the 
cargo, four bills of exchange, amounting to 448,000 francs, equal, at the 
then rate of exchange, to 20,000/. sterling, all which bills were dated 4th 
November, 1814, and were made payable three months after date; and 
which bills Waddington remitted to Peregeaux & Co., of Paris, bankers, 
in order that they might get them accepted, and then discount them. 
Peregeaux & Co. accordingly got the bills accepted ; and after deducting 
5 per cent, on the amount for discount, remitted, for the same, to Wad- 
dington, various bills on London, some at three months' date, and some 
at shorter periods. Martin, Lafitte, &, Co., of Havre, in their account 
current with Waddington, debit him with his bills upon them for 448,000 
francs, as due 4th February, 1815, against the net proceeds of such part 
of the cargo of the Joachim, as they had sold ; but they take no notice, 
in their account, of any of the remittances which had been made him by 
Peregeaux & Co., those being included in a distinct account between Pe- 
regeaux & Co. and Waddington. On 15th December, 1814, Lafitte & Co. 
sold 450 bales, and on 24th of the same month, 100 bales, (being the 
whole sold by them,) part of the cargo ; but they did not receive payment 
for such sales until 30th April and 13th May, 1815. In the same month 
of November, Waddington contracted with Messrs. Chadwick & Seddon 
of Manchester, for the sale of part of the Joachim's cargo, which part, 
consisting of 274 bales, the remainder of the cargo, was reshipped by La- 
fitte & Co., at Havre, in January, 1815, arrived at Liverpool on the 4th 
February, 1815, and was delivered on 8th and 10th of the same month, 
to the purchasers, who then paid Waddington, by bills, at usual periods of 
ten days and three months. The advances made as above, by Lafitte & Co., 
exceed the net proceeds of the cargo, which ultimately produced 18,311/. 
2*. 6d. only. The Benjamin arrived at Liverpool direct from America, ad- 
dressed to Waddington's agents there, on 1st January, 1815, and the cargo 
was sold between 7th January and 15th February. Remittances were 
made to Waddington, on account of such sales, on 21st and 28th January, 
and the sales were finally closed, and the-amount thereof carried to Wad- 
dington's credit, by his agents at Liverpool, who transacted the business. 
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on 4th March, 1815. The several accounts, and letters, and documents, 
referred to in this case, accompany it, and are considered as forming part 
thereof. The questions for the consideration of the Court are, first, 
whether any debt, or, if any, to what amount, is provable by the plaintiffs, 
under the commission of bankrupt issued against Henry Waddington. 
Second, whether any debt would have been provable, if there had been no 
ratification or acknowledgment subsequent to his bankruptcy. 

Tindal for the plaintiffs. First, the whole balance due to Messrs. Og- 
den, namely, 11,540/. 13*. 8</., is provable as a debt under Waddington's 
commission. [Abbott, C. J. It appears by the case, that the proceeds of 
the Benjamin came to the hands of the bankrupt whilst he was acting as 
agent to the assignees ; then should not the action have been in assump- 
sit for money had and received by the assignees to the use of the plaintiffs ? 
Bayky, J. The same difficulty presents itself to my mind. The cargo 
of the Benjamin was sold by Waddington in February, and the balance 
of the proceeds was carried to his credit on the 4th of March, but the bills 
were not turned into cash before his bankruptcy.] The whole balance due 
to the plaintiffs is thus composed : 8404/. 10s. 10c/., the balance admit- 
ted to be due to them in' the account made up to July, 1815 ; 264/. 13*. &/., 
the amount of the error in the accountof the Joachim's proceeds, also admit- 
ted to be due to the plaintiffs by Waddiugton's letter of the 9th of Octo- 
ber, 1814 ; and 2871/. 9*. 2d., the net proceeds of two fifths of the Ben- 
jamin's cargo, also admitted to be due to them ; amounting, together, to 
11,540/. 13*. 8c?. With respect to the latter item, the question will be, 
whether that was a debt contracted during the existence of war between 
this country and America, or after peace had taken place ; for in the for- 
mer case it certainly would not be provable. Now, the plaintiffs' cause of 
action arose when the proceeds of the Benjamin's cargo reached the hands 
of the bankrupt, and not before ; and the dates of the several transactions, 
as stated in the case, show that the balance became due to the plaintiffs 
after peace had been renewed, because then, and then only, did the bank- 
* upt receive the proceeds tit cash. The Benjamin arrived at Falmouth 
before the war ceased ; from thence she went, on that account, to Havre, 
where her cargo was put into the hands of Lafitte & Co., and it was sold 
while lying there ; Waddington having previously drawn bills, to the value 
of the cargo, upon them, at three months' date, which became due after 
the war had ceased. It is true, that he discounted those bills with Pere- 
geaux & Co., at Paris, but that cannot vary the plaintiffs' claim, because 
that was a private transaction of Waddington's, over which they could 
have no control. [Bayley, J. Would Waddington himself, under those 
circumstances, have been liable to the plaintiffs in an action for money 
had and received ?] Certainly he would, for the cargo was sold after the 
cessation of hostilities. [Abbott, C. J. Part of it was sold during the con- 
tinuance of hostilities — that which was sold by Lafitte & Co.] But that 
part was paid for by bills at three months' date, which became due after 
peace was restored ; therefore the money did, in fact, reach the hands of 
Waddington during a time of peace, and the plaintiffs could not have 
sued for it till that time, for till then they had no complete cause of action. 
The residue of the cargo was sold in this country, by Waddington him- 
self, under a contract made in November, 1815, was delivered to the 
purchasers in February, 1816, and was paid for by bills falling due in 
April and May ; consequently, the entire proceeds of the cargo were 
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received by Waddington after the war had ceased. [JBayfey, J, But in 
pursuance of a bargain made during the war, and therefore illegal.] In 
pursuance of a bargain, certainly, but not an illegal one. No case upon 
this subject has gone farther than to hold, that no action will lie by a 
native of a foreign country, against a native of this country, to enforce a 
contract made between them during a time of war ; it has never yet been 
held, that an action brought for a debt which accrued due in time of 
peace, though arising out of a contract made in time of war, but ratified 
after war had ceased, cannot be maintained. The first case which even 
went the length first pointed out, was that of Anthou v. Fisher, 2 Doug. 
648, 649, in notis ; where it was decided, that an alien enemy cannot, 
by the municipal law of this country, sue for the recovery of a right 
claimed to be acquired by him in actual war ; and which overruled the 
case of Ricord v. Bettenham, 3 Burr. 1734, 1 Bl. 563, decided only a 
few years before, where it was held that an action was maintainable by 
an alien enemy upon a ransom bill. Brandon v. Nesbitt, 6 T. R. 23, 
Bristow v. Towers, 6 T. R. 35, and Potts v. Bell, 8 Id. 148, are all au- 
thorities in support of the doctrine laid down in Anthou v. Fisher ; and 
it must be admitted that the principle upon which they were founded is 
as just, as the policy which they were intended to advance is sound. In 
Brandon v. Nesbitt, however, though the Court said that they had not 
found a single case in which the action had been supported in favor of an 
alien enemy, they added, that though it was held in Ricord v. Bettenham, 
that the action by an enemy on a ransom bill might be maintained, the 
action was not brought until peace was restored, which gets rid of the 
objection. Now, here, not only the action was not brought till after peace 
was restored, but it was impossible that it should be, for not till then did 
the cause of action arise. No injury, therefore, can be sustained in a na- 
tional point of view by the allowance of such an action, because there has 
been no transfer or interchange of property during the war, and no claim 
attached to either party till after the restoration of peace, inasmuch as, till 
then, no one of the contracts of sale was complete. [Bayley, J. The 
goods were not finally delivered to the purchaser till after the restoration 
of peace ; but they were sold, some of them at least, during the continu- 
ance of the war.] The contract was not complete till after peace was re- 
stored, and then such a contract will support an action ; the rule has never 
yet been carried farther, and the Court will not now extend it, particu- 
larly where manifest injustice must be the result of so doing, as it would 
be here ; for the plaintiffs are, in equity, entitled to this money ; and, at 
any rate, Waddington, or his assignees, can have no possible right to re- 
tain it. [Bayley, J. Does not the original illegality of the transaction 
render it void in all its subsequent parts ? That appears to me to be the 
only question.] It is confidently submitted that it does not, and there are 
many cases which seem to warrant the position. It has been held that 
&n agent cannot set up the illegality of the contract, in defence of an 
action for money had and received by his principal ; Tenant v. Elliott, 
I Bos. & Pul. 3. The illegality there set up was grounded on a par- 
ticular statute, but the principles laid down by the Court were broad and 
general. B idler, J., said, " Is the man who has paid over money to 
another's use, to dispute the legality of the original consideration ? Hav- 
ing once waived the legality, the money shall never come back into his 
Hands again. Can the defendant, then, in conscience, keep the money so 
I^id ? For what purpose should he retain it ? To whom is he to pay it 
vol. xvi. 42 
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over ; who is entitled to it but the plaintiff? " And Eyre. C. J., added, 
" The defendant is not like a stakeholder. The question is, whether he 
who has received money to another's use on an illegal contract, can be 
allowed to retain it, and that not even at the desire of those who paid it 
to him. I think he cannot." Here Waddington was an agent, and stood 
precisely in the situation of the defendant in that case ; the cases, there- 
fore, are parallel. But Waddington, by the accounts which he rendered 
after the restoration of peace, admitted that the plaintiffs had a cause of 
action against him, and upon that ground his estate is liable to this debt. 
This must be considered in the same light as if it was an action for money 
nad and received against him. [Bayhy, J. Then the question of the ille- 
gality will still remain.] Doubtless it will, and therefore it is contended 
that the subsequent admission of Waddington purges the supposed ille- 
gality, and makes him liable at all events ; as in Barnes v. Hadley, 2 Taunt 
184, where it was held, that "after usurious securities, given for a loan, 
have been destroyed by mutual consent, a promise by the borrower to re- 
pay the principal and legal interest, is founded on a sufficient considera- 
tion, and is binding." [Boy ley, J. That was on the ground that there 
was a good moral consideration for the second promise ; that there was, 
in fact, a new contract, which purged the illegality of the former.] Here, 
also, there is a moral consideration, and in effect a new contract. [Abbott, 
C. J. In that case the debt was void ; here it is illegal: those are dis- 
tinct 1 terms : besides, there the debt was void upon a statute passed for the 
benefit of individuals ; here it is illegal, as being against public policy.] 
The distinction between void and illegal seems difficult to be comprehended, 
for a debt can only be void because it is illegal. Duhammel v. Pickering, 
2 Stark. 90, is another authority in favor of the plaintiffs. [Bayley, J. 
There the defendant was probably a prisoner in a foreign country, and 
while in that situation drew the bills ; under those circumstances, he was 
still at liberty to enter into a contract, and might bind himself, if he chose. 
Besides, there the money was actually advanced, and a debt really created 
in France ; then, 'clearly, after peace was restored, a fresh promise to pay 
was binding. It seems to me, that there never was any illegality in that 
transaction, from first to last. Antoine v. Morshead, 6 Taunt. 237, 1 Marsh, 
558, is another case to the same effect ; but they do not appear to me, 
either of them, to touch the present.] There are no other authorities that 
bear upon the point. The rule, so far as it has already been laid down, 
is sufficiently severe, and the Court will not extend its operation. There is 
nothing in the plaintiff's claim opposed either to morality or to public policy; 
and the justice of the case is. that they should be entitled to prove their debt. 
F. Pollock for the defendants. No part of this debt is provable 
under the commission, because there is no consideration, either express 
or implied, to support it in a court of law, nor any equitable ground 
upon which the creditors could obtain relief in a court of equity. The 
only question in this case is, whether there is any consideration, upon 
which an express contract can be sustained, or an implied contract 
can be raised, by law. Out of an illegal transaction no legal right 
can arise. That is a general and established rule of law, and the 
decision in Tenant v. Elliott forms no exception to it ; for there the 
question of consideration was excluded, none being necessary to sup- 
port that action. But where a consideration must be shown, in order 
to support the action, if there appears to be any thing illegal in the 
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origin of the transaction, the contract founded upon it cannot be enforced 
at law. Where it is not necessary to show a consideration, a party who 
receives money for the use of another, is bound to pay it over at all events, 
because he is merely an agent or banker, and has no right to set up the 
illegality of the transaction as an excuse for retaining the money. Neither 
do the cases of Antoine v. Morshead, and Duhammel v. Pickering, at all 
affect the present, because there the transactions were held to be good, 
upon the ground of necessity. . The distinction between void and illegal 
is well founded and important. For instance, the Statutes of Usury pro- 
hibit the lending money for more than 5/. per cent, interest, and declare 
that contracts for loans upon any' higher rate of interest shall be void, and 
that the parties receiving such rate of interest shall be subject to certain 
penalties ; but they do not prevent the lender from receiving the legal in- 
terest even upon the original loan, if the borrower gives a subsequent 
promise to pay it, and therefore they do not make the whole transaction, 
ab initio, illegal* because if it were so, no fresh undertaking could be 
grafted on it. But the common law has declared the act of trading with 
an alien enemy to be absolutely illegal, in toto, and therefore every con- 
tract and promise founded upon such a trading, is not only void, but ille- 
gal also, and cannot, at any period, or under any circumstances, be en- 
forced at law. Pott* v. Bell, 8 T. R. 548 ; The case of the Hoop, 
Robinson's Adm. Rep. 196; Ex parte Bousmaker, 13 Ves. 71 ; Flindt 
v. Waters, 15 East, 260 ; Evans v. Richardson, 3 Meriv. 469. The case last 
cited applies strictly to that portion of this debt which is claimed in respect 
of the cargo of the Benjamin, and is an authority for saying, that that is 
equally irrecoverable with the rest. [Abbott, C. J. The Benjamin did not 
sail under any preexisting contract in respect of her, made during the war.] 
Certainly not ; but the parties had had general dealings and transactions 
during the war, and the Benjamin must be regarded as mixed up witji them. 
In Evans v. Richardson, it was held, that the general intention of the par- 
ties to do that which must be in violation of the law, rendered every con- 
tract subsequently made illegal ; and in that point of view, the transaction 
respecting the Benjamin was clearly illegal, and cannot be enforced. That 
vessel, indeed, arrived at Liverpool after the preliminaries of peace had 
been signed ; but as she commenced her voyage under an illegal contract, 
and with an illegal intent, that made no difference. She was liable to 
capture at the moment of her arrival, and might have been seized as a 
prize in the port of Liverpool. [Bayley, J. I should doubt that. Hostili- 
ties had ceased when she arrived. LiitUdale, J. Surely she might have 
been entered on the books of the custom-house.] She arrived in prose- 
cution of a contract made with an alien enemy, and in the actual course 
of trade with an alien enemy ; that contract, therefore, was ille- 
gal and void, and the Court cannot imply a new contract made after 
the cessation of hostilities. The plaintiffs could not have maintained 
trover for the goods, nor for the bills received in payment for them ; for 
an alien enemy has no property in goods or bills placed in the hands of a 
subject of this country, under such circumstances, either during the war 
or after it has ceased. The presen^defendants, therefore, as the assignees 
of Waddington, are bound by law not to allow the plaintiffs to prove this 
debt, but to divide the money among the English creditors ; and, as was 
held in Evans v. Richardson, even if they had not raised the objection, 
the Court would, as a matter of law, have raised it for them. The plain- 
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tiffs rely upon the last account rendered by the bankrupt, as an admission 
at that t : me, that he was liable for this debt. But, taking it to be such an 
admission, what is the legal effect of it ? It can merely go to show how 
the transaction stands as a matter of account between the parties ; it can- 
not legalize one item in the account, nor the contract in the execution of 
which the account arose. Then as the original liability was discharged, 
and the bankrupt's admission does not operate to revive it, neither can the 
Court interfere to imply a new promise, and to set up a new liability. 
Carman v. Bryce, 3 B. & A. 179. Then are the defendants, in their 
character of assignees, bound by any thing that has occurred since the 
bankruptcy ? Clearly not. Even if the bankrupt could bind himself by 
any new promise made since the peace, he still could not bind his estate 
or his assignees, by any act done since his bankruptcy. Upon these 
grounds, it is contended, that no part of this debt is provable by the plain- 
tiffs under the commission issued against Waddington. 

Tindal t in reply. With respect to the Benjamin, a fact has been im- 
ported into the case in argument, which is not to be found there, namely, 
that she sailed under an illegal contract. The Court will not presume 
such a fact, in order to vitiate a contract apparently good ; and, in the 
absence of such a fact, the whole train of argument on that point utterly 
fails. As to the general principle, no case has ever yet decided that the 
foreign merchant has no claim upon his consignees in this country, for the 
proceeds of his goods after hostilities have ceased ; for though Evans v. 
Richardson seems, at first sight, to warrant that position, it does not, in 
fact, do so ; because, though it was there held, that the foreigner could 
not recover, even after the restoration of peace, it was upon the ground 
that the plaintiff there relied on the original contract ; which the present 
plaintiffs do not. On the other hand, the case of Tenant v. Elliott seems 
not to be distinguishable from the present, and must decide it in favor of 
the plaintiffs ; and with respect to the proceeds of the Benjamin's cargo, 
it is clear that their debt is provable, because they came into the bankrupt's 
hands after the cessation of war, and in the course of a transaction un- 
tainted with the original illegality. C d It 

The following certificate was afterwards sent by the judges of this Court 
to the vice-chancellor : — 

" This case has been argued before us by counsel, and we are of opin- 
ion, that the plaintiffs are entitled to prove for the proceeds of the Benja- 
min only ; but we cannot judge whether payment has been made of suffi- 
cient amount to overreach this part of the demand, and under circum- 
stances that may enable the defendants to apply them in discharge of it 

C. Abbott, 
J. Batlet, 
G. S. Holroyd, 

J. LlTTLEDAU." 



JAMES v. HOLDITCH.— p. 40. 
Whir* a servant roeeiTtd, on behalf of his master, in payment of goods s»U. 
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country bank notes at one o'clock on a Friday afternoon, and paid them to his roaster 
after banking hours on Saturday evening, and between three and four in the afternoon 
of Saturday the bank stopped payment : Held, that the master was not guilty of laches 
in not presenting the notes before the bank stopped on the Saturday. 

Assumpsit for goods sold and delivered. Plea, the general issue. At 
the trial before Burrough, J., at the last Devonshire assizes, it appeared 
in evidence, that the plaintiff, a farmer living at Tavistock, sent his hind 
on Friday, the 30th September, to sell some steers at Devon port, and he 
accordingly sold them there to the defendant, who paid htm seven 5/. 
promissory notes, payable to bearer at the banking-house of Messrs. Shields 
and Johns, at Devonport The distance between Devonport and Tavistock 
is fourteen miles. The hind received the notes from the defendant about 
one o'clock on the Friday afternoon, and, on settling his accounts, paid them 
to his master on Saturday evening, his master being from home the whole 
of Friday. The hind lived in the plaintiff's house. On the Monday fol- 
lowing, the notes were presented at the banking-house, when it was dis- 
covered, that the bankers had stopped payment on the previous Saturday, 
between three and four o'clock in the afternoon ; and the question was, 
whether the plaintiff had not made the notes his own by not presenting 
the notes, or causing them to be presented, at the banking-house on the 
Saturday morning, at the farthest, when they would have been paid. On 
the part of the defendant it was submitted, that the plaintiff was guilty of 
laches, and therefore could not maintain the action. The learned judge, 
however, overruled the objection, and the plaintiff had a verdict. 

Selwyn now moved to set aside the verdict, and enter a nonsuit ; and 
contended, in support of the motion, that the notes having been paid .to 
the hind, that was in effect payment to the master, and consequently they 
ought to have been presented for payment on the Saturday morning, in 
which event they would have been paid. 

Ptr Curiam* We are of opinion that there' was no laches in this case 
to fix the plaintiff with the loss of the notes. If the hind could be identi- 
fied with the master, probably the argument might be well founded ; but 
nothing of that kind was established at the trial. The plaintiff was not at 
home on the day the hind received the notes ; and although he was at 
home on the Saturday, it does not appear to us, that the hind was bound 
to state to him what description of money he had received. There was, 
therefore 9 no neglect on the part of the plaintiff in not presenting the notes 
on Saturday, and consequently the learned judge properly directed the 
jury to find for the plaintiff. 

Rule refused. 



WILSON v. BODKIN. — p. 41. 

Bail committed to Newgate for prevarication as to the state of his circumstances and 
property, on coming up to justify. 

One of the bail for the defendant in this case, being opposed by counsel 
in the bail-court, prevaricated and contradicted himself as to the state of 
his circumstances, whereupon Holrdyd, J., the presiding judge, committed 
him to Newgate for his contempt, and ordered him to be brought before 
the Court to be further dealt with. 
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The offender was now brought into Court, and having nothing to offer 
in extenuation of his contempt, 

Abbott, C. J., said, that if the Court thought there was any reason to 
suppose that the prevarication of this person arose from confusion or mis- 
apprehension, the Court would be disposed to deal with him leniently : 
but there being nothing to rebut the presumption that he was guilty of a 
wilful attempt to impose on the Court, and to withhold the truth as to the 
circumstances respecting which he was questioned, he must be considered 
as a very serious offender, whose conduct required exemplary punishment, 
in order, if possible, to deter other persons, who offered themselves as bail, 
from misrepresenting their circumstances and situation, and concealing the 
real truth as to their sufficiency in point of property to justify. The Court, 
therefore, for his offence, ordered that this party be committed to his 
majesty's jail of Newgate for one calendar month. 

Committed accordingly. 



BEAVEN, Gent., v. ROBINS. — p. 42. 

A plaintiff, being nonsuited, was taken in execution by the defendant for the costs, tnd 
whilst in execution brought another action for the same cause, and the Court refused 
to stay fhrther proceedings in the second, until the costs of the first action were paid. 

This was a rule calling on the plaintiff to show cause, why the further 
proceedings in this action should not be stayed, until the costs of a former 
action for the same identical cause, in which the plaintiff had been non- 
suited, were paid. 

Carter now showed cause, on an affidavit, that the plaintiff had been 
taken, and now remained in execution, at the suit of the defendant, for 
the costs of the former action ; and therefore he contended, that the rule 
of practice requiring security for costs of a former action, before a second 
for the same cause was allowed to proceed, did not apply to the present 
case. 

Archbold, in support of the rule, contended that the circumstance of 
the plaintiff being in execution for the costs of the former action, made 
no difference if the second was brought vexatiously. It is laid down by 
Mr. Tidd, 8th ed., p. 584, that it was not formerly usual to stay the pro- 
ceedings in a second action until the costs were paid of a prior one for the 
same cause, and particularly if the merits did not come in question on the 
former trial ; but of late years it has been done in several instances on the 
ground of vexation, and that whether the former action was in the same 
or a different court. In the King's Bench, this practice was not formerly 
confined to cases where a trial was had in the former action, but applied 
equally where the cause was put an end to by a judgment of nonpros, 
or as in case of a nonsuit. 

Abbott, C. J. I think the objection to this rule is unanswerable. 
Here the plaintiff is actually in execution for the costs of the former ac- 
tion ; you can have no more than his body. 

Batley, J. The plaintiff may happen to have no other means of pay- 
ing the costs of the former action, unless he recovers in this suit. 

The other judges concurred. 

Rule discharged 
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BAYLEY v. TAYLOR. — p. 56. 

\ cognovit )b not within the rule, 15 Car. 2, requiring an attorney to be present on the 
part of a defendant in custody, executing a warrant to acknowledge a judgment ; and 
therefore where a defendant in custody signed a cognovit without the presence of his 
attorney, the Court refused to set aside the judgment and execution thereon, on a sug- 
gestion that the defendant was not aware, at the time, of the nature of the instrument 
which v he signed. 



RYDE and Others v. CURTIS. — p. 62. 

A guaranty in these terms, ** I do hereby agree to become surety for R. G., now youi 
traveller, in the sum of 500!., for all money he may receive on your account, 1 ' is suffi- 
cient to sustain a declaration averring the consideration to be, that the plaintiffs would 
keep and continue the traveller in their service. 

Assumpsit on a guaranty given by the defendant to the plaintiffs, for 
money which the plaintiffs' traveller might receive on their account. The 
declaration contained several counts, ay erring that the plaintiffs had re- 
tained and employed one R. 6. as their traveller, and that the defendant 
undertook, in consideration of their continuing R. G. in the plaintiffs' em- 
ployment, to be answerable to the amount of 500/. Plea, non assumpsit. 
At the trial before Abbott, C. J., at the sittings in London after last term, 
the following letter, signed by the defendant, and addressed to the plain- 
tiffs, was given in evidence : — 4th August, 1823. I do hereby agree to 
become security for Mr. R. G., now your traveller, in the sum of 500/., 
for all money he may receive on your account." The other parts of the 
case being made out, the plaintiffs had a verdict for 500/. 

Carter now moved to enter a nonsuit, or obtain a new trial, on the 
ground that on the face of the guaranty there was no consideration stated 
sufficient to bind the defendant. The declaration averred the considera- 
tion to be, that the plaintiffs would continue to keep the traveller in their 
employment. Now, the paper signed by the defendant imports no such 
undertaking, and it cannot be presumed, in the absence of direct proof, 
that there was any subsequent communication between the parties. The 
words u now your traveller" do not necessarily imply that the plaintiffs 
were to keep the traveller and continue him in their service. There is, 
therefore, no consideration to satisfy the Statute of Frauds, and make the 
defendant liable as surety. He cited Bevill v. Turner, 2 Chit. 205. 

Abbott, C. J. I think it sufficiently appears, on the face of this instru- 
ment, that the consideration for the guaranty was the continuance of the 
traveller in the service of the plaintiffs. I see no doubt about it. 

The other judges concurred. 

Rule refused. 



CORNISH v. PUGH. — p. 65. 

The wife of hail is incompetent to give evidence for the defendant on whose behalf her 

husband became bound. 

Assumpsit for goods sold and delivered. Plea, the general issue. At 
the trial liefore Gaselee, J., at the last assizes for the county of Cornwall, 
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the wife of one of the defendant's bail was tendered as a witness to prove 
a fact material to the defendant's case. It was objected, that as the bail 
himself could not be a witness, neither could the wife ; and of this opinion 
was the learned judge, and the plaintiff had a verdict. 

Halcomb now moved for a new trial, and admitted that the bail himself 
could not be called as a witness ; but as it had never been decided that 
the wife of bail was inadmissible as a witness for the defendant, it was 
thought necessary to take the opinion of the Court upon the point. 

Per Curiam. There cannot be a doubt, that if the bail himself cannot 
be a witness for a defendant, the wife is equally incompetent, her interest 
being identified with her husband. 

Rule refused. 



BROOKES v. HEBERD. — p. 69. 

However informally a breach of covenant may be assigned in a declaration, yet, after 
judgment by default, the Court will pronounce such judgment as will meet the justice 
of the case, notwithstanding the informality. 

Covenant by the assignee of a lease against the assignor. The decla- 
ration stated the defendant's covenant, that up to the date of the assign* 
ment, all the covenants of the lease had been performed, and also a cove- 
nant for quiet enjoyment, notwithstanding any acts or omissions of defend- 
ant. Breach assigned, in the words of the covenant for quiet enjoyment, 
that plaintiff could not, after the assignment, nor did, peaceably hold and 
enjoy the premises, notwithstanding acts and omissions of defendant ; 
but on the contrary thereof, plaintiff saith, that the indenture of lease as- 
signed to him contained a general covenant to repair, within three months 
after notice, and a clause of re-entry for non-repair ; and that the defend- 
ant before and until the time of the assignment had neglected to repair, 
and that before the assignment, the lessor had served notice on the de- 
fendant to repair within three months, and that by reason of the neglect 
to repair, the lessor brought an ejectment, which plaintiff was obliged to 
compromise, and to expend money in repairing the premises, and to pay 
the costs of the ejectment ; and that by reason thereof, plaintiff could not 
quietly hold and enjoy, <ka Plea as to so much of the declaration as re- 
luted to the not repairing within three months after notice, that the ihrtt 
months 9 notice did not expire until after the assignment. Demurrer and 
judgment for the defendant, the Court holding that the plea was properly 
pleaded to that part of the declaration, whereupon the plaintiff executed a 
writ of inquiry as to the residue of the declaration, not answered by the plea. 
On the execution of the inquiry, the under-sheriff ruled, that the plea 
pleaded by the defendant went to the whole declaration, and, therefore, 
that the plaintiff was entitled to nominal damages only ; and accordingly 
the plaintiff had a verdict for one shilling. 

CAiffy, on a former day, obtained a rule nisi for a new writ of inquiry, 
on the ground of misdirection by the sheriff, contending, that assuming 
the breach of covenant to be inartificially assigned, still, if there was 
enough to show, on the face of the record, that the defendant had broken 
the covenant to repair, the plaintiff was entitled to damages for the injur; 
which he had sustained. 
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R. Bayly had also obtained a cross rule for setting aside the writ of 
inauiry, and arresting the judgment altogether, on the ground that the 
defendant's plea extended to the whole declaration ; and being now called 
upon to support that rule, he argued that the declaration, as framed, 
assigned only a breach of the covenant for quiet enjoyment, and did not 
properly assign any breach of the covenant to repair. Sed, 

Per Curiam. The defendant's plea is specially pleaded to the not 
repairing within three months after notice. It is therefore no answer to 
that part of the declaration, which alleges that the premises were out of 
repair at the time the assignment was executed. However clumsily and 
inartificially the breach is framed, yet, as it appears on the record, that 
there had been a breach of the covenant to repair, the plaintiff is entitled 
to damages to the amount of injury he has sustained by reason of the 
defendant's breach of the covenant. The rule for a new inquiry must, 
therefore, be made absolute, the costs of that motion to be costs in the 
cause ; and the rule for arresting the judgment must be discharged with 
costs. 

Both rules were accordingly disposed of as directed by the Court. 



STONE v. MARSH and Another.— p. 71. 

Whew, on an issue directed to be tried at law by the lord chancellor, points at law were 
reserved for consideration, the motion for a new trial, with a fiew to bare the points 
discussed, must be made in chancery, and not in this Court 



BANE v. JONES.— p. 114. 

Where an affidavit answered a rule nisi for setting aside proceedings for irregularity, with 
costs, but was written in a cramped and sloTenly hand, the Court on that ground refused 
to grant the costs of the .application. 

Ok showing cause against a rule for setting aside the judgment and 
execution upon a warrant of attorney, with costs for irregularity, the 
application was answered upon the merits; but the affidavit, produced on 
the part of the plaintiff, being written in a very small, cramped hand, 
closely written, and showing great parsimony in the use of paper, the 
Court, for that reason, said, that although the rule was moved with costs 
for irregularity, and was answered on the merits, they would not dis- 
charge the rule with costs ; and 

Abbott, C. J., said, This affidavit exhibits a very disgraceful perform- 
ance. The Court has often had occasion to complain of the slovenly and 
Imost illegible manner in which affidavits are written, thereby giving the 
Court an infinite degree of trouble, when brought under our inspection. 
By way, therefore, of showing our disapprobation of putting such an affi- 
davit as this upon the files of the Court, we shall discharge this rule, but 
not with costs, which we should otherwise have done* This, I hope, will 
be a good lesson to teach people they are not to write in a way unfit to 
be read. 

The other judges concurred. 

Orowder for the plaintiff, and Campbell for the defendant. 

Rule discharged without costs. 

vol. xvi. 43 
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Ex parte WILLIAM EDWARDS.— p. 115. 

a. warrant of commitment under the Smuggling Act, 6 G. 4, c. 108, s. 81, of a person 
(who had been refused to be receiyed on board a ship of war, as unfit for the naral 
Berrice) until he paid the penalty of 100/., need not show that he had been examined 
by a surgeon, as the ground of the refusal to be receired into the service ; nor need 
the commitment show, in terms, that the party had been " called upon to pay the 
penalty," before he was committed. 



The KING v. The JUSTICES OP MIDDLESEX.— p. 117. 

The Metropolitan Paring Act, 67 0. 8, c. 29, s. 185, prevents the removal into the supe- 
rior courts of "any rate, proceeding, conviction, order, matter, or thing:" Held, that 
a eate granted by the sessions for the opinion of this Court, upon the affirmance of a 
conviction under the act, was a thing, within the meaning of s. 186, and could not be 
removed by certiorari. 

On appeal against a conviction under the 57 Geo. 3, c. 29, "An act 
for better paving, improving, and regulating, the streets of the metropolis, 
and removing and preventing nuisances and obstructions therein/' the 
Quarter Sessions for the county of Middlesex confirmed the conviction, 
subject to the opinion of this Court, upon a case granted for that purpose. 
By sect. 135, it is enacted, that no proceeding to be had touching the 
conviction of any offender or offenders against that act, shall be vacated 
or quashed for want of form ; " nor shall any rate, proceeding, conviction, 
matter, or thing, be removed or removeable by certiorari, or by any other 
writ or process whatsoever, into his majesty's courts of record at West- 
minster, or elsewhere; any law, statute, or usage, to the contrary notwith- 
standing." 

Tittdal now moved for a writ of certiorari to remove into this Court 
the case which the sessions had granted, and contended, that the 135th 
section did not prevent the removal of a special case into this Court for 
its opinion. A special case not being specifically mentioned in that 
clause, and the certiorari being a beneficial writ for the subject, it could 
not be taken away without .express words. He therefore submitted that 
the certiorari was not taken away in this instance; and he referred to 
Rex v. Juke8 y 8 T. R. 542, where it was held, that if a statute author- 
izing a summary conviction, before a magistrate, give an appeal to the 
sessions, who are directed to hear, and finally determine the matter, this 
does not take away the certiorari, even after such appeal made and deter- 
mined. 

Abbott, C. J. The language of the section in question is too strong 
to be got over. It restrains the removal by certiorari of any rate, pro- 
ceeding, conviction, order, matter, or thing. These words are clearly 
comprehensive enough to embrace a special case, for it cannot be denied 
that a special case is a thing. Nothing can therefore be taken by your 
motion. 

The other judges concurred. 

Rule refused. 
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The KING v. The SHERIFF of MIDDLESEX, in WATERHOUSE 
v. EAMES.— p. 137. 

Where the time for justifying bail expired on the 7th, and time was given till the 9th 
February to add and justify other bail, and on that day the defendant was rendered 
in discharge of his bail, and notice thereof was given on the same day to the plaintiff: 
Held, that the sheriff was liable to be attached on the 10th, if the plaintiff had lost a 
trial for the sittings after term. 

A regular attachment against the sheriff shall not stand as a security, unless the plain- 
tiff has lost a trial within the term, nor where the defendant has been rendered before 
the last day of term. 

The time for putting in and justifying bail in this case expired on the 
7th February. On that day one of the bail justified, and time was given 
until Thursday, the 9th, to add and justify another bail. On the 9th, the 
defendant was rendered in discharge of his bail, and notice thereof was 
drily served upon the plaintiff's attorney on the same day, and next day 
the plaintiff obtained an attachment against the sheriff for not bringing 
in the bodv. A rule nisi having been granted for setting aside the attach- 
ment for irregularity, with costs, 

Qurney and Andrews now showed cause. 

Campbell, contra, cited 1 Chit. 856 ; Rex v. The Sheriff^ef Middlesex, 
2 M. k S. 562 ; Thorold v. Fisher, 1 H. B. 9. 

Abbott, C. J. I think this case is distinguishable from those which 
have been cited, and many others that have occurred, in which it has been 
held, that the motion for an attachment after notice of a surrender of the 
defendant, is irregular. In such cases, the attachment against the sheriff 
can have no other effect than to bring the party before the Court to set it 
aside, which he may do for asking for, on payment of costs, thereby, how- 
ever, increasing expense to the party, which the Court is by no means 
disposed to encourage. In this case, however, there is something more 
than usually occurs m the instances alluded to, for here, the plaintiff has 
not merely the right to insist that the defendant shall justify bail, or render 
within time, but that he shall be placed in such a situation as to be ena- 
bled to give notice of trial for the sittings after term. If the bail here 
had justified on the 9th, the defendant would have been obliged to accept 
notice of trial for the sittings after term, the plaintiff being entitled to be 
put in the same situation which he would have been in on the 7th ; but 
the defendant not having justified his bail on the 9th, and being then 
under no obligation of accepting notice of trial for the sittings after term, 
we think the plaintiff had a right to move for an attachment. We are, 
therefore, of opinion, that this attachment was not irregular, and that it 
can only be set aside on the terms of paying costs, and the attachment 
standing as a security. 

Campbell submitted that the attachment ought not to stand as a secu- 
rity, inasmuch as the plaintiff had not lost a trial within the term. 

The Court conferred with the Master how this was, and 

The Master certified the practice to be, that the plaintiff was not en- 
titled to have the attachment stand as a security if the defendant rendered 
before the plaintiff could go to trial ; and that the test in such cases was, 
whether the plaintiff had lost a trial which might be had at a sitting 
within term. 

The Court said, that according to the practice so certified, the attach 
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ment ought not to stand as a security ; and, under the circumstances, 
they ordered the attachment to be set aside without costs. 

Rule absolute.(a) 

(a) See 1 Chit 270—867. 



HALL v. WEEDON.— p. 140. 

The words, " H.'s oath ought not to be taken, for he has been a forsworn man, and I 
can bring people to prove it ; and they that know him will not sit in the jury box with 
him," are not actionable, per se. 

Case for words. The words set out and proved were these : " Mr. 
Hall's oath ought not to be taken, for he has been a forsworn man, and 1 
can bring people to prove it ; and they that know him will not sit in the 
jury box with him." The declaration contained no colloquium, or innu- 
endo, showing that the words related to the previous conduct of the plain- 
tiff as a juryman, or in any judicial proceeding ; and there was no special 
damage proved. Plea, not guilty, and issue thereon. The plaintiff ob- 
tained a verdict. A rule nisi having been obtained for arresting the judg- 
ment on the ground that the words were not actionable in themselves, 
and that the declaration contained no averment showing that they related 
to the plaintiff's conduct' as a juror, or in any judicial proceeding, so as 
to render them actionable ; 

F. Pollock now showed cause, and cited Holt v. Scholefield, 6 T. R. 
691 ; Cam v. Osgood, 1 Levinz. 280 ; 1 Rol. Abr. Action on the Case, 
(Y.)41. 

Gurnety, contra, was stopped by the Court. 

Abbott, G. J. The words declared upon in this case are sufficiently 
reproachful ; but, unexplained as they are, I am of opinion that they are 
not in themselves actionable. Taking them by themselves, I cannot 
clearly and of necessity understand that they refer to the plaintiff's con- 
duct, as a juryman, or in any judicial matter. Indeed, it might well be, 
that the assertion that those who knew the plaintiff would not sit in the 
jury box with him, was made as the consequence of his misconduct out 
of the jury box, and in some matter not judicial. The judgment, there- 
fore, must be arrested. 

The other judges concurred. Rule absolute. 



The KING v. The SHERIFF of MIDDLESEX in FENNING v. 
HOLLYOAK.— p. 149. 

An affidavit in support of a motion for setting aside an attachment against the sheriff 

may be entitled " The King v. The Sheriff of Middlesex " without naming the cause in 

which the attachment has been obtained. 
Parol notice of exception to bail is not sufficient ; it must be written, and also entered, 

in the nlazer's book, before the sheriff can be attached. 
It seems that the defendant's attorney may give notice of justification of bail put in by 

the sheriff, provided the exception has been properly entered. 

On showing cause against a rule for setting aside, for irregularity, an 
attachment against the sheriff for not bringing in the body, 
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Abraham showed for cause, in the first instance, that the affidavit upon 
which the rule nisi had been obtained was entitled only " The King v. 
The Sheriff of Middlesex" instead of going on to name the original cause 
in which the attachment had issued. 

Abbott, 0. J. It is very convenient that the affidavit to set aside the 
attachment should contain the name of the original cause in the title, but 
I have great difficulty in saying that it is absolutely necessary ; for I have 
no doubt that an indictment for perjury might well lie upon an affidavit 
entitled "The King v. The Sheriff of Middlesex" without naming the 
cause. It seems to me, therefore, that although it may be convenient to 
name the cause, yet the objection ought not to prevail, unless there is 
some general rule of Court upon the subject. 

F. Kelly 7 in support of the rule for setting aside the attachment, stated 
as the ground of irregularity, that the defendant having put in bail to the 
action, the plaintiff's attorney gave the defendant's attorney a parol notice 
only of exception, and had not entered it in the bail-book at the filazer's 
office, and therefore he submitted, that although the bail did not in fact 
justify, yet the sheriff could not be attached for want of a proper entry 
of exception to the bail, and he cited Cohn v. Davie, 1 H. Bl. 80, where 
it was held, that although an exception to bail has been regularly entered, 
and the defendant's attorney, having had verbal notice of it, proceeds by 
giving notice of justification, and attempting to justify, yet notice in writing 
of such exception must have been given, to make the sheriff liable to an 
attachment for not bringing in the body. 

Abraham, contra, contended, that there was nothing in this objection, 
and that it was not incumbent on the plaintiff's attorney to enter the ex- 
ception in the filazer's book. It was sufficient to give a verbal notice of 
exception ; and at all events, as the defendant's attorney had given notice 
of justification, that was a waiver of the irregularity. 

Abbott, C. J. I think not, where you want to fix the sheriff. 

"Bayley, J. In order to fix the sheriff, there ought to be a written no- 
tice of exception to the bail, and that exception ougnt to be entered in the 
bail-book. There may be a notice of justification given by the defend- 
ant's attorney on the part of the sheriff, (as the master reports ;) and that 
would be sufficient, where the exception to the bail is properly entered ; 
but here, in order to attach the sheriff, you must show that the notice of 
exception has been properly given and regularly entered. The sheriff 
has nothing to do but to look to the bail-book ; and if he sees that there 
is an exception entered, he will take the proper steps to prevent an attach- 
ment ; but in this instance, the bail-book gives him no information, and 
therefore, as against him, the notice of justification is no waiver of the 
irregularity of which complaint has been made. It appears to me, there- 
fore, that the rule for setting aside the attachment must be made absolute. 

The other judges concurred. 

Rule absolute. 



CHADWICK v. BUNNDTO.— p. 155. 

Where an action was brought in this Court, for a debt of 91. 17*., and the plaintiff's 
demand was reduced, by partial payments on account, and the jury found a verdict 
for the plaintiff for 1/. 13*. : Held, that the defendant, who resided within the jurisdic- 
tion of the Middlesex county court, was entitled, under the 23 Geo. 2, o. 88, s. 19, to 
bis double costs of suit 
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CROPPER v. HORTON, Esq.— p. 166. 

Quatre. — Whether a justice of the peace has jurisdiction to commit a person for con- 
temptuously refusing to take an oath, and give evidence touching a charge of riot 
alleged to have been committed by a person then under examination. Where the 
plaintiff was committed by a justice "for refusing to give evidence before him touch- 
ing a certain riot and disturbance," without showing that there had been a per- 
son charged before the justices, and that the plaintiff was apprized of the existence 
of such charge, with respect to which he was required to be examined as a witness : 
Held, that the warrant of commitment was no justification of the magistrate in an 
action of trespass. 

Trespass against a justice of the peace for falsely imprisoning the 
plaintiff, without any reasonable or probable cause. Plea, not guilty. 
At the trial before Mullock, B., at the last Summer assizes for the county 
of Lancaster, it appeared that the plaintiff had been summoned before 
the defendant to give evidence touching a breach of the public peace, 
supposed to have been committed by a person named Wilsborough, then 
under examination before the defendant. There was, however, no dis- 
tinct evidence of any specific charge being then depending before the 
defendant. The plaintiff, being supposed to have some knowledge of the 
transaction, was called upon to give evidence upon the subject, and he 
said he knew nothing about the matter. The defendant then proposed 
that he should state this upon oath, but the plaintiff positively refused " to 
be sworn, and said he would not be examined at all." This took place 
on the 30th October. On the 1st November, the plaintiff was appre- 
hended at the instance of the defendant, on a warrant of commitment 
directed to the keeper of the house of correction, reciting that the plain- 
tiff had been summoned before him to give evidence " touching a certain 
riot and disturbance, but had refused to give evidence/' and commanding 
the keeper of the house of correction to keep and detain him until he 
should be discharged by due course of law. The defendant relied upon 
this warrant as conclusive evidence in his favor ; but the learned judge 
was of opinion, that it afforded no justification, and under his lordship's 
directions, the plaintiff had a verdict. In Michaelmas term last, a rule 
nisi was granted for setting aside the verdict, and entering a nonsuit. 

Oro8S 9 Serjt., now showed cause. There are two questions in this case, 
first, whether a justice of the peace has jurisdiction to commit to prison a 
person who refuses to be examined on oath, and give evidence as a wit- 
ness, even in a case where there is a specific charge of an offence de- 
pending before the justice, and of which he has legal cognizance ; and 
second, whether, assuming that a justice might lawfully commit for such 
a cause, the warrant given in evidence in this case affords the defendant 
any justification. As to the first question, he cited Petitt v. Addington, 
Peake's N. P. C. 62 ; Rex v. James, 5 B. & A. 894, J Dowl. 4 By. 
559 : on the second, Hill v. Bateman, 1 Stra. 710. 

Scarlett and JE. Alderson, contra. 

Bayley, J. The facts found in this case do not raise the question first 
submitted to our consideration, and therefore I shall studiously forbear 
giving any opinion upon that point. The question thpn is, whether the 
warrant of commitment given in evidence, or even the facts proved, 
dehors the commitment, show a sufficient cause for the imprisonment. 
At all events, before the commitment could be justified, it must distinctly 
appear, that the party committed was apprized that there was some 
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person under charge against whom his evidence was required to be given. 
Now, there is nothing, either in or out of the warrant, to enable me to 
say, that there had been an information upon oath, or any person charged 
before the magistrate, so as to render it necessary that the plaintiff should 
be examined as a witness. The parol evidence upon this subject is very 
unsatisfactory; and on reading the warrant, I cannot collect that there 
had been an information on oath before the magistrate against any par- 
ticular person under charge, for it contains merely a general assertion, 
that the plaintiff was committed for refusing to give evidence touching a 
certain riot and disturbance committed. I am, therefore, of opinion, 
that the defendant has not made out a sufficient justification of the 
alleged trespass. 

Holroyd, J. I am of the same opinion. Assuming that the magis- 
trate had power to commit a person refusing to give evidence, (a question 
which cannot be decided in this case for want of sufficient facts to raise 
it,) still it does not appear that there was any specific charge before the 
magistrate, of which the plaintiff was apprized, so as to bring the latter 
into contempt for refusing to give evidence. Before a party can be brought 
into contempt for refusing to give evidence before a magistrate, he ought 
to be fully apprized that there is some information or charge for an offence 
then under inquiry before the justice. Here the evidence and the warrant 
are both silent upon that point, and therefore I think the verdict ought not 
to be disturbed. Suppose, instead of pleading the general issue, the de- 
fendant had pleaded a special justification ; it could not have been alleged 
that there was any specific charge then depending. 

Littledale, J. The case of Bennett v. JVatson does not immediately 
bear on this case, because the circumstances are very different ; but with- 
out professing to give any opinion upon the general question here attempted 
to be raised, I think the verdict was right, for the reasons stated by my 
learned brothers. 

Rule refused. 
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In the Seventh Tear of the Reign of George IV. — 1826. 



The KING t. LEAMINGTON PRIORS.— p. 329. 

Hiring for a year, with a stipulation on the part of the servant, consented to by the mas- 
ter, that the former shall have, " during the year, two or three days to see her friends," 
is an exoeptive hiring, and service under it gains no settlement 



DOE, on the demise of WARREN, y. ROE.— p. 342. 

A declaration in ejectment was left at the house of the tenant in possession, on Saturday, 
and received by him on the next day, Sunday, before the essoin day : Held, that this 
was service of proem on a Sunday, within the 29 Car. 2, o. 7, s. 6, and void. 



The KING y. The Rev. JOHN COMMINS.— p. 844. 

Evidence in support of an information before a magistrate under the Game Laws cannot 
be received in the absence of the defendant, at least, where he has not been personally 
summoned to appear to the information. 

Quaere, whether, in such case, an attorney is by law entitled to be present, and to act for 
the defendant, before the magistrate. 



THORPE y. COOMBE. — p. 847. 

Where a promissory note was made payable " two years after demand :" Held, that the 
statute of limitations did not begin to run until the two years after demand had 
elapsed. 

Assumpsit on a promissory note, made by the defendant in the year 
1810, " payable two years aftar demand." Pleas, first, non assumpsit; 

(844) 
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second, the statute of limitations. At the trial before Abbott, C. J., at 
the London sittings after last term, it appeared that the note was pre- 
sented to the defendant, and payment demanded, for the first time, on the 
18th of June, 1S23. The defendant said something about interest due 
on the note, and promised that he would write to his sister, the plaintiff's 
wife, about it. Other applications were made to the defendant before 
action brought for payment of the note, but without success. The action 
was commenced in Michaelmas term last. The jury, under the learned 
judge's directions, found for the plaintiff. 

Scarlett now moved to enter a nonsuit, on the ground that the statute 
of limitations was a bar to the action, inasmuch as it must be presumed, 
after the lapse of thirteen years, that payment of the note had been be- 
fore demanded, and the amount paid. He cited Holmes v. Kerrison, 
2 Taunt. 323, and Christie v. Tonseck, M. T. 52 Geo. 3, Cor. Sir J. 
Mansfield, cited from MS. Selw. N. P. 126, ed. 3. 

Batlet, J. I am clearly of opinion that the statute of limitations did 
not begin to run until two years after demand of payment of this note 
had been made. Here the cause of action did not arise until the two 
years after demand had elapsed, and, consequently, the statute affords the 
defendant no protection. But after the evidence given in this case, there 
could be no ground for the jury to presume that there bad been previous 
payment or satisfaction of the note. 

The other judges concurred. Rule refused. 



SHAW v. ROBINSON. — p. 423. 

The affidavit in support of a rule to discharge the defendant out of custody, upon the 
ground that the writ described him by the initial of his Christian name only, must set 
out the defendant's Christian name at full length in its title. 

This was a rule calling on the plaintiff to show cause why the bail- 
bond given in this case should not be delivered up to be cancelled, and 
why the defendant should not be discharged out of custody on filing com* 
mon bail. The ground of the motion was, that the defendant was arrested 
by the initial of his Christian name only, as " J. Robinson." 

Barstow, upon showing cause, took a preliminary objection to the form 
of the affidavit upon which the rule was obtained. It was entitled in a 
case of " W. Shaw against J. Robinson," thus following the very error 
of which the defendant complained. It ought to have been " John Rob- 
inson, arrested as J. Robinson." He submitted, that this was a fatal in- 
formality, and that the defendant could not use the affidavit ; consequently 
the rule must be discharged. 

Curwood, contra, insisted that the form of the affidavit was correct. 
The defendant's complaint was, that he was improperly arrested in the 
cause, as described in the writ by the plaintiff; and therefore he could 
not entitle his affidavit in any other way, for the only cause yet before 
the Court was one against " J. Robinson." 

Per Curiam. The affidavit is improperly entitled. The defendant 

should have described the cause in his affidavit, as he contended it should 

have been described in the writ. He complains that there is no cause 

against " J. Robinson," properly before the Court, and yet brings such 

vol. xvi. 44 
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Rule discharged. 



a cause before the Court himself. The rule roust be discharged, for the 
defendant cannot use this affidavit. 



The Mayor and Corporation of BRISTOL v. VISGER. — p. 434. 

In an action for tolls due to a corporation, the defendant, who had acquired the character 
of a corporator after the cause of action arose, but before trial, has no right to inspect 
the corporation books, and must still be considered as a foreigner quoad this action. 

This was an action for tolls due from the defendant to the plaintiffs, 
in respect of divers goods, wares, and merchandise, brought into the city 
of Bristol. The defendant had obtained a rule, upon the ordinary affi- 
davit, for leave, as a freeman of the city of Bristol, to inspect such of the 
corporation books as had reference to the subject of this action. 

W. E. Taunton, on a former day, obtained a rule nisi to discharge the 
rule above mentioned, on the ground that the defendant, being a stranger 
to the corporation at the time the demand for the tolls was incurred, had 
no right to inspect the corporation books. The action was brought for 
lolls due and payable in respect of goods, wares, and merchandise, brought 
into Bristol before the 16th July, 1825, on which day, and not previously, 
the defendant was admitted a burgess of Bristol. 

Tindal and Bompas now showed cause, and contended, that, as the 
defendant was actually an admitted freeman at the time the original 
application was made, he was entitled to retain the rule for inspecting the 
corporation books, although the cause of action arose before his admission. 
They cited Rex v. The Fraternity of Hostmen in Newcastle upon Tj/ne, 
2 Stra. 1233, and The Mayor of Southampton v. Graves, 8 T. R. 590. 

W. 23. Taunton, contra, was stopped by the Court. 

Abbott, C. J. The question is, whether, by the circumstance of this 
defendant having acquired a corporate character after the period of time 
to which this action relates, he is now entitled to inspect the corporate 
books, which, unless he had acquired the character of a corporator, he 
would have had no right to do. We are all of opinion, that, as far as 
regards this action, and the subject of it, the defendant must be consid- 
ered as a stranger to the corporation, and has no right to inspect its 
books. The rule, therefore, for setting aside the original rule must be 
made absolute. Rule absolute. 



STEELE v. MORGAN p. 450. 

Application to set wide process issued in vacation, must be made within the first four 
days of the term, for mere technical objections. 



WATSON v. GOWAR. — p. 456. 

Where a defendant had entered a cause in the marshal's book, with a mark of ne 
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recipiatnr, and the plaintiff brought the cause on to trial on such entry, as an 
undefended cause, and obtained a verdict, the Court set aside the verdict for irregu- 
larity. 



The Master, Wardens, Assistants, and Fellowship of the COMPANY 
of TOBACCO-PIPE MAKERS, of the Cities of London and West- 
minster, and Kingdom of England and Dominion of Wales, v. JOHN 
WOODROFFE. — p. 530. 

Where a person has been admitted a member of a corporate company, and has acted as 
such, it is not competent to him, in an action for infringing the by-laws, to dispute the 
acceptance of the charter by a majority of those whom it intended to incorporate. 

The charter of the Tobacco-pipe Makers' Company, of London, professes to operate 
upon all the tobacco-pipe makers throughout the kingdom : Held, first, that, assuming 
the charter could not by law have so extensive an operation, it was competent to bind 
such tobacco-pipe makers as were admitted members of the company, and had acted 
under the charter; and second, that the charter, in fixing the place of meeting for the 
company within the city of London, or within three miles thereof, established such 
local limits as are requisite in such a charter. 

By-laws for compelling, by means of pecuniary penalties, the attendance of members 
of a corporation, at corporate meetings, and the acceptance of corporate offices, are 
reasonable, and may bo enforced by action at law. 

But a by-law, imposing a tax en the members of a corporation by the name of quarter- 
age money, cannot be supported, unless it is shown that the necessities of the com- 
pany require such contributions, and that the latter are commensurate with the 
former. 



DENN, on the demise of GEORGE WILFORD BULKLEY, y. 
ANNA WILFORD. — p. 549. 

Where a testator, being seised in fee of several estates, in the parish of C, partly 
paternal, and the remainder purchased at different times, devised the whole (consist- 
ing of nineteen messuages and eighteen acres of land) to his wife in fee, and after- 
wards levied a fine "of twelve messuages, twelve gardens, twenty acres of land, twenty 
acres of meadow, twenty acres of pasture, five acres of wood, and five acres of land 
covered with water," and died suddenly without re-executing his will: Held, in 
ejectment by the heir at law for the paternal estate, (on the ground that the fine 
operated as a revocation of the will,) that parol evidence was admissible to restrain 
the operation of the fine to one of the purchased estates on which were twelve tnes- 



tuages, so as not to pass the estate in question. 
A fine of land, simpliciter, will 



pass houses thereon; but aliter, where a particular 
intent is manifested. 



BAKER v. DAVENPORT. — p. 606. 

Where the return to a writ of latitat stated that the defendant, upon being arrested in 
his own house, was confined to his bed by illness, and could not be removed without 
danger to his life, and so continued ill at and after the return of the writ, and for 
such cause the custody of the defendant was relinquished, the Court refused to errant 
an attachment against the sheriff, and allowed him to amend his return upon payment 
of costs. 
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Steer showed cause against a rule obtained on a former day, by R. V. 
Richards, for quashing the return made by the sheriff of Derby to a writ 
of latitat ; and why a writ of attachment should not issue against him, 
for not bringing in the body pursuant to the said writ. The return stated, 
that on the 9th of February, the officer, to whom the warrant was directed, 
proceeded to the dwelling-house of the defendant, and found him confined 
to his bed by paralysis, and suffering under a severe affection of the spine, 
and so ill as to be in an unfit state to be removed from his bed without 
the greatest danger and peril to his life ; and that the officer remained in 
the house of the defendant until and after the return of the writ, when 
finding that the defendant continued in such a state of health, as not to 
be fit to be removed without the greatest danger and peril of his life, lie 
thereupon relinquished the custody of the said defendant. Under these 
circumstances, it was contended that the return was sufficient, and the 
case of Cavenagh v. Collet t, 4 B. & A. 279, was cited as an authority in 
point. In that case, the return to the writ stated that the defendant was 
insane, and could not be removed without great danger, and continued so 
till the return of the writ, and the Court refused an attachment against 
the sheriff. [Abbott, C. J. That is a very different case from the 
present. In that case, the sheriff must have entered a Junatic asylum, 
and the defendant being raving mad, the officer could not have removed 
him without danger to his own life. Bay ley, J. Here there was no 
occasion for the officer to have relinquished the custody of the defendant, 
for he might have kept him until he got better.] 

R. V. Richards was stopped by the Court. 

Abbott, C. J. All the relief we can give the sheriff, is to allow him 
to amend his return upon payment of costs, making such other return as 
he shall be advised. 

Rule discharged upon payment of costs. 



The KING v. The Inhabitants of UPPER BODDINGTON. — p. 726. 

On a question of settlement, a mortgagee, a rated inhabitant of the appellant parish, 
subpoenaed by the respondent parish, is not compellable, under a subpoena duces 
tecum, to produce the title deeds of his mortgagor; nor can his attorney be allowed 
to produce an abstract of the deeds, or to give parol evidence of their contents. 

Two justices, by their order* removed Ann Leigh, widow of Joseph 
Leigh, and their three children, from the parish of Upper Boddington, to 
the parish of Staverton, both in the county of Northampton ; and the 
sessions, on appeal, quashed the order, subject to the opinion of this Court 
upon the following case : — 

Joseph Leigh, the pauper, Ann's late husband, was the son of George 
and Isabella Leigh, who, for many years after the year 1776, resided in 
a house in the appellant parish. Notice had been given, on the part of 
the respondent parish, to a Mr. Thomas Hands, to the parish officers, and 
to their attorney, and a subpoena duces tecum served on Mr. Thomas 
Hands, to produce at the trial all and every the deeds, papers, and 
writings, relating to a certain messuage, cottage, or tenement, and prem- 
ises, situate and being in Staverton aforesaid, heretofore the property of, 
and belonging to, George Leigh and Isabella his wife, or one of them, 
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late of Joseph Leigh, deceased, and now of Richard and George Leigh, 
and lately on mortgage to the representatives of Mr. John Liddall, de- 
ceased, and particularly certain indentures of lease and release, bearing 
date respectively the 8th and 9th April, 1776, the release being tripartite, 
and made between Elizabeth Isham, of Wilscott, in the county of Oxford, 
spinster, second daughter and devisee of the last will and testament of 
William Isham, late of Staverton, in the county of Northampton, weaver, 
deceased, of the first part ; the said George Leigh and Isabella his wife, 
and the said Joseph Leigh, therein described as the only son and heir ap- 
parent of the said George Leigh, by the said Isabella his wife, of the 
second part ; and John Leigh, of Upper Boddington, aforesaid, weaver, 
and Henry Burditt, of Staverton, aforesaid, shoemaker, of the third part ; 
which deeds, it was contended, would, when produced, prove a convey- 
ance of the said bouse to the said George Leigh. The deeds of lease 
and release of 8th and 9th April, 1776, were, before the removal of the 
pauper, in the hands of Mrs. Ann Marriott, as a mortgagee ; at which 
time an abstract of them was made by a clerk of her solicitor, by the 
solicitor's direction. Afterwards these deeds came into the possession of 
Mr. Thomas Hands, as assignee of the said mortgage. Mr. Hands ap- 
peared in Court, in compliance with the subpoena, with a parcel of deeds, 
but objected to produce the one in question, as it formed one of the title 
deeds of his property, and the Court held, that he was not bound to pro- 
duce it. The respondents theq called the clerk who made the abstract. 
He proved, that the deed from which the abstract was made, consisted 
of a lease and release, though he did not particularly notice with what 
stamp ; and appeared to have been duly executed. The respondents then 
tendered the abstract as secondary evidence of the contents of the deed, 
or offered to give parol evidence of its contents by the clerk. To this 
evidence the appellants objected, and the Court refused to receive it, and 
quashed the order of removal. 

Humfrey and Burton, in support of the order of sessions, cited Amey 
v. Lang, 9 East, 473 ; Rex v. Woburn, 10 East, 395 ; Rex v. Hardurick. 
11 East, 579; (a) Lambert v. Rogers, 2 Meriv. 489; Phittipps on Evi- 
dence, 3d ed. 225, 6 ; Id. 108, and the cases there collected. 

Dwarris, contra, cited Cobden v. Kendrick, 4 T. R. 432 ; Copeland v. 
Watts, 1 Stark, R. 95 ; Studdy v. Saunders, 2 Dowl. & Ry. 347. 

Baylet, J. I am clearly of opinion, that the decision of sessions was 
right upon both points, and that their order, therefore, must be confirmed. 
Hands was a party to the appeal, and, as such, was not compellable by 
the adverse parish, by whom he was called, to give evidence at all. He 
was also interested as a mortgagee in the deeds ; and as their production 
might, by possibility, have put his interest in jeopardy, he was justified in 
refusing to produce them. The deeds themselves not being produced, 
secondary evidence of their contents was certainly admissible ; but then 
that secondary evidence must have been of an unexceptionable nature in 
point of law. Was the secondary evidence, offered in this case, of such 
a nature ? Clearly not. The abstract was made by the attorney of a 
former mortgagee of the premises of which the deeds constituted the title, 
and those deeds had come into Mr. Hands's possession, as the assignee of 
that mortgagee. It was, therefore, an abstract made by an attorney, for 

(a) See 1 M. & S. 63a 
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the purposes, eventually, of Mr. Hands ; and as it remained in that attor- 
ney's possession after Mr. Hands became the mortgagee, must be taken 
*<> have been deposited there by him, and for his use and benefit, and the 
* corney was not at liberty to produce it. If so, it follows that the attor- 
:«y could not be at liberty to give evidence of the contents, either of the 
deeds or the abstract, because the whole of those contents were a confi- 
dential communication between a client and his attorney, and therefore 
privileged from disclosure ; and as to the attorney's clerk, he stood pre- 
cisely in the same situation as his master. I think it would be opening 
a door to great abuse of the confidence necessarily reposed by the client 
in his legal adviser, if we were to hold such evidence as this admissible. 
The other judges concurred. 

Order of sessions confirmed 
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ANONYMOUS.— p. 2. 

The essoign day cannot be considered as a day within the term, on which an application 
can be made to enter up judgment on an old warrant of attorney, on an affidavit sta- 
ting the party to be alive on that day. 

Mr. Serjt. Pell moved to enter up judgment on an old warrant of attor- 
ney, on an affidavit which stated that the defendant was alive on the third 
instant, being the essoign day of this term. 

But the Court referred to the rule laid down by them in the last term, (a) 
and held, that as it was necessary for the affidavit to state that the de- 
fendant was alive on a day within the term in which the motion is made, 
the essoign day could not be considered as being within the term for that 
purpose. 

The learned Serjeant therefore took nothing by his motion. 

■ 
(a) See HamUy v. AUaston, 3 J. B. Moore, 606. 



HARPER and Another, Assignees of FITZGERALD, a Bankrupt, 
v. ABRAHAMS.— p. 3. 

Where plaintiff obtained a verdict, subject to a reference, and the arbitrator died before 
making his award, and the parties agreed that another should be substituted in his 
stead, and one of them afterwards objected to such substitution : The Court refused 
to interfere ; as the death of the arbitrator had the effect of opening the caase, and 
as execution could not be sued out on the verdict, on account of such death. 
vol.. xvi. 45 
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This was an action of trover for a ship. At the trial of the cause be- 
fore Lord Chief Justice Dallas, at Westminster, at the sittings after last 
term, the plaintiffs obtained a verdict for 3000/., subject to a reference, 
by which an arbitrator was directed to inquire what alteration had taken 
place in the value of the ship since the time of the conversion. It ap- 
peared that a person, by the name of St. Barbe, had been duly appointed 
an arbitrator for this purpose, and that he died shortly after such appoint- 
ment, without making his award ; that it was agreed between the parties, 
that his partner, Green, should be appointed in his stead ; but when he 
was about to make his award, the defendant's attorney gave him notice 
not to do so, and objected to his being substituted for St. Barbe. Under 
these circumstances, Mr. Serjt. Taddy now moved, that the postea might 
be delivered to the plaintiff for 3000/., or that the name of Green might 
be inserted in the order of reference, instead of St. Barbe. 

But, Per Curiam. Although the refusal by the defendant's attorney 
was contrary to good faith, we cannot grant this application — such a 
one has never been made before. As the verdict was subject to a refer- 
ence, the death of the arbitrator, without having made his award, has the 
effect of opening the cause, and it may be retried. It is quite clear, that 
judgment cannot be entered up, or execution sued out on the verdict as 
it now stands, on account of the death of the arbitrator. 

Refused. 

Mr. Serjt. Taddy afterwards obtained a rule nisi, that the postea should 
be delivered to the plaintiff for $000/., with liberty to reduce it, and 
enter a verdict for one shilling, which was afterwards made 

Absolute. 



TOMLINSON and Others v. CLARK. — p. 4. 

If a defendant be arrested by an attorney for fees, and a bill of costs be delivered to 
him without being signed, he cannot be discharged out of custody on entering a 

- common appearance, as the want of such signature will be a defence to the action on 
producing the bill at the trial. 



SANDERSON and Another v. M'CULLOM p. 5. 

A policy of insurance was effected on a ship from Liverpool to Africa, and during her 
stay there, and fr om thence back to Liverpool, with liberty to proceed to and stay at 
any ports of discharge and loading in Africa, to sell, barter, and exchange goods, and 
load, unload, and reload goods, at all or any of the ports she might call at and pro- 
ceed to. After the execution of the policy, the assured inserted the words u $tH 
barter, and exchange goods," as well as the words " and trade? after those of u during 
her stay? and which were acquiesced in by several of the underwriters: -Held, that 
the alteration was unimportant, and therefore did not avoid the policy against an 
underwriter who had subscribed his initials to the words " sell, barter, and exchange 
gpois? but had not assented to the insertion of the words u and trade," although his 
initials were subscribed to them. 

This was an action of assumpsit, on a policy of insurance underwritten 
by the defendant, on the ship Venerable, in February, 1818 — in which 
the voyage was described "at and from Liverpool to the ship's port or 
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place of discharge and loading in Africa and the African islands, and 
during her stay there, and at and from thence, back to Liverpool, or the 
first port or place of discharge in the United Kingdom ; and that it might 
be lawful for her in that voyage to proceed and sail to, and touch and 
stay at, any ports or places whatsoever and wheresoever, as above, with 
liberty to sell, barter, and exchange goods, and load, unload, and reload 
goods, at any or all of the ports and places she might call at and proceed 
to 19 — At the trial of the cause before Lord Chief Justice Dallas, at 
Guildhall, at the sittings after the last term, it appeared that the vessel 
was wrecked during her homeward voyage, and that in the body of the 
policy the words "sell, barter, and exchange goods " were interlined, with 
the assent of some of the underwriters ; and that in the description of 
the risk therein, the words " and trade " were also interlined, after those 
of " during her stay ; " and that a copy of the policy was made when the 
goods were insured — but no proof was adduced when the interlineations 
took place. The defendant, however, called a witness, who swore that 
the words " and trade " were not inserted in the policy when he signed 
it, although he had before put his signature to the former, interlineation. 
It was also in evidence, that another underwriter declined to subscribe, as 
the words " and trade " had been introduced. For the defendant it was 
insisted, that those alterations avoided the policy. The jury, however, 
found that there was a liberty to trade, independently of those words, and 
accordingly found a verdict for the plaintiff*. 

Mr. Serjt. Lens now moved for a rule nisi, that this verdict might be 
set aside, and a nonsuit entered, on the ground that those interlineations 
had vacated the policy. He cited the oases of Langhorn v. Cologan, 4 
Taunt. 330, and Fairlie v. Christie, 1 J. B. Moofe, 114 ; 8. C. 7 taunt. 
416. 

Lord Chief Justice Dallas. This case does not appear to me to fall 
within the rule, where it has been decided that a material alteration 
avoids a policy. After the interlineations in question were made, the 
underwriters were requested to subscribe to them. If they refused to do 
so, they would still be liable on the policy as it originally stood. The 
alterations here stood as to the other underwriters, and they paid the loss 
without hesitation ; and the only question at the trial was, whether the 
alterations were made without the. assent of the defendant. The jury 
were of opinion, that the vessel had liberty to trade without the insertion 
of the latter words, and it was in evidence, that it was usual, under a 
policy of this description, to trade to Africa under the general terms 
previously contained in It. The alteration, therefore, is immaterial with 
respect to the defendant, as he. . would have, been bound without it. 
Besides, several other underwriters consented to it without any hesita- 
tion — and, therefore, such alteration can apply only to those who were 
hound by subscribing their initials after the latter words had been intro- 
duced. 

Mr. Justice Park concurred. 

Mr. Justice Burrough was absent. 

Mr. Justice Richardson. The defendant not only recognized, but 
adopted one of the interlineations, by putting his initials to the policy 
after it was inserted. The original policy expresses on the face of it a 
contract with several individuals, as underwriters ; if, therefore, some of 
them consent to the alteration after it is executed by them, and other* 
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refuse to do so, those who consent make the altered instrument their own, 
but those who do not, remain liable on their original contract* In Lang- 
horn v. Cologan, the plaintiff declared as if the subject-matter of the in 
surance had been added and adopted. Here, however, it has been con 
tended, that the interlineation of the words " and trade " has avoided 
the policy as against the defendant, and those other underwriters who 
have not consented to it ; but as they have not subscribed their initials, 
or assented to the insertion of those words, the original policy stands in 
force as against them, as they had an election to adopt such interlinea- 
tion or not* 

Rule refused. 



BARLOW and Another v. LECKIE. — p. 8. 

A. at Rouen ordered goods of B. and Co. to be shipped at Bristol, and before the vessel 
sailed he directed bis agents in London to insure her. B. and Co., having shipped the 
goods, caused another insurance to be effected, they being ignorant of the former 
insurance by A. Neither of the policies were cancelled, bat that effected by A. was 
void on the ground of concealment. In an action against an underwriter by B. and 
Co. on the policy effected by them : Held, that they were entitled to recover, A.'a 
agent having directed it to be effected ; and that the jury were warranted in finding 
that he had an implied authority so to do. 

This was an action of assumpsit, on a policy of insurance effected by 
the plaintiffs on the 2d of January, 1819, on iron in bars, by the ship 
L'Olivier, on a voyage from Bristol to Rouen, and underwritten by the 
defendant for 2002. The declaration contained two counts, the first 
averring the interest to be in the plaintiffs, and the other in one Lewis 
Poupellier. The defendant paid the premium into Court, on the count 
for money had and received. At the trial of the cause before Lord Chief 
Justice Dallas, at Guildhall, at the sittings after the last term, the follow- 
ing facts were admitted : That Poupellier, a resident at Rouen, ordered 
the iron in question of the plaintiffs, who resided at Bristol, and that they 
shipped it on his account ; that before the sailing of the ship from Rouen 
to bring the iron, Poupellier ordered an insurance to be made on it for 
the voyage in question, by a letter written on the 15th September, 1818, 
to Zwinger and Co., his agents in London, who accordingly caused a 
policy to be effected on the 18th of that month, for the purpose of cover- 
ing the iron. The vessel did not sail from Rouen as early as was expect- 
ed, but, in January, 1819, the iron was put on board by the plaintiffs, at 
Bristol, on account of Poupellier, and they, not being aware that he had 
effected his own insurance, sent instructions to their broker to effect the 
policy on which the present action was brought. The plaintiffs having 
afterwards learnt that Poupellier had previously insured the iron himself, 
directed their broker to apply to the underwriters to cancel the policy 
effected for them, and get a return of the premium from the underwriters, 
which was not done. The vessel was totally lost by wreck, when the 
assured called on the underwriters of the first policy to pay the loss, 
which they refused to do, on the ground that the contents of the letter of 
order had not been communicated to them ; when they called on the un- 
derwriters, under the policy in question, for a total loss. For the defend- 
ant it was insisted, that the plaintiffs were not entitled to recover, as they 
effected the policy without any orders, or express or implied authority 



4 J- B. Moore, 8. 357 

from Poupellier, who alone was interested in the iron. The jury, however, 
found that there was an implied authority for them to do so, and accord- 
ingly found a verdict for the plaintiffs. 

Mr. Serjt. Vaughan now moved for a rule nisi, that this verdict might 
be set aside, and a new trial granted, on the above objection, and distin- 
guished this case from that of Hagedorn v. Olicerson, 2 Maul. & Selw. 485. 

Lord Chief Justice Dallas. It appeared at the trial, that the policy 
in question was effected by the plaintiff's clerk, who received instructions 
-o do so from Poupellier's clerk, and I left it to the jury to determine 
whether the latter was authorized by Poupellier to give such instructions. 
They found that he was ; and I am of opinion they were perfectly right 
in so finding. The only question is, whether the plaintiffs had an express 
or implied authority from Poupellier to effect the policy. It is true there 
was no express authority ; but his clerk might act as a general agent, and 
this order therefore would be within the scope of his authority ; but be- 
yond this, it has been adopted by Poupellier himself, and whether such 
adoption be made by previous authority or subsequent acquiescence, I have 
no doubt but that the jury were perfectly warranted in finding that the 
clerk had an implied authority to cause the policy to be effected, and 
therefore that their verdict cannot be disturbed. 

Mr. Justice Park concurred. 

Mr. Justice Bdrrough was absent. 

Mr. Justice Richardson. I think the jury were warranted in find- 
ing that the policy was effected by the plaintiffs with the authority 
of Poupellier, and that his agent was empowered by him to make the 
order. 

Rule refused, (a) , 

(a) See Grant v. Hill, 4 Taunt 380, and Bell v. Jutting, 1 J. B. Moore, 155. 



GUNTER v. ASTOR and Others. — p. 12. 

In an action on the case for enticing away the plaintiff's servants, the measure of dam- 
ages is not to be ascertained at the actual loss he sustained at the time, but for the 
injury done him by causing them to leave his employment 

This was an action on the case, brought by the plaintiff, a manufacturer 
of piano-fortes, against the defendants, for having enticed away his work- 
men from his manufactory, to go into their service. The declaration 
charged the defendants with conspiring together to entice away his 
servants. At the trial of the cause before Lord Chief Justice Dallas, 
at Guildhall, at the sittings after the last term, it was proved, that one 
of the defendants had invited the plaintiff's servants to a dinner, where 
he proposed taking them from the plaintiff at advanced wages, and in- 
duced them to sign an agreement to that effect ; that the servants were 
not hired by the plaintiff for a limited or constant period, but worked 
by the piece ; and that they afterwards were employed by the defend- 
ants. It was also proved, that the plaintiff realized about 6002. per an- 
num by the sale of his instruments. His lordship was of opinion that 
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the plaintiff had fully made out his case, and left .t to the jury to ascer- 
tain what damages he had sustained by the misconduct of the defendants; 
and they found a verdict for him for 1600/. 

Mr. Serjt. Lens now moved for a new trial, on the ground that the 
damages were excessive, as the jury had indiscriminately given the 
plaintiff the value of two years' profit arising to him from the sale of his 
instruments. - He submitted, that as the men worked by the piece, each 
of them was justified in leaving the plaintiff when he had completed the 
work he had in hand; and that, in point of fact, the plaintiff could only 
be entitled to recover damages for the half day that his workmen accepted 
the defendant's invitation. If they had not met on that day, this action 
could not be supported, as the defendants could not be deemed responsi- 
ble for employing the plaintiff's servants, when they were empowered to 
quit his service on the completion of their work in hand. Although the 
declaration has charged the defendants with conspiring together to entice 
away the plaintiff's servants, still there was no evidence of such con- 
spiracy, and it could, therefore, only have been inserted in order to furnish 
matter of aggravation. He cited Skinner v, Gunton, 1 Saund. 223; 
Muriel v. Traey, 6 Mod. 169. 

Lord Chief Justice Dallas. I left it to the jury to give damages com- 
mensurate with the injury the plaintiff had sustained. The defendants 
clandestinely sent for his workmen, and having caused them to be intoxi- 
cated, induced them to sign an agreement to leave him and come to them 
-—by which the plaintiff was nearly, if not absolutely ruined. I am by 
no means dissatisfied with the .verdict the jury have found, as the conduct 
of the defendants, in point of fact, amounted to an absolute conspiracy, 
and I therefore think the Court cannot now be called on to interfere by 
granting a new trial. 

Mr. Justice Park. The misconduct of the defendants in this case 
appears to have been most gross. It has been said that the plaintiff has 
only sustained damage for the value of the half day's labor of his work- 
men, when they visited the defendants ; but it is not for the Court to 
ascertain the' precise damages he is entitled to, as that was most properly 
left by my lord chief justice to the jury. 

Mr. Justice Burrough was absent. 

Mr.. Justice Richardson. This was an action for seducing and en- 
ticing away the plaintiff's servants. The measure of damages he is en- 
titled to receive from the defendants is not necessarily to be confined to 
those servants he might have in his employ at the time they were so 
enticed, or for that part of the day on which they absented themselves 
from his service, but he is entitled to recover damages for the loss he 
sustained by their leaving him at that critical period. It appears, too, 
that the defendants combined to allure them from his service, and I do 
not think the Court ought now to infer that two years' profit is too much 
for the plaintiff to recover. 

Rule refused, (a) 

(a) See a learned note by Mr. Serjt Williams, 1 Saund. 290, (4,) in which he approved 
of the judgment of the Court in Skinner v. Gunton, although Sounder* differed from 
him. 
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SANDS v. GEAHAM.-^p. 18. 

An affidavit or oeot, stating that the defendant was indebted to the plaintiff in the sum 
of 741. on two bills of exchange, drawn by the plaintiff, and accepted by the defend- 
ant, dated on the 11th of February, and for goods sold and delivered to, and work and 
- labor done for the defendant by the plaintiff without stating that the bills were due 
and unpaid, is insufficient and defective, and the Court will not allow a supple- 
mental affidavit 

An affidavit to hold to bail, made bya third person, stated, that the 
defendant was indebted to the plaintiff in the sum of 74/. and upwards, 
on two bills of exchange, drawn by the plaintiff, and appearing to be 
accepted by the defendant, bearing date respectively the 11th of Febru- 
ary last; and for goods sold and delivered to, and work and labor done 
and performed for, the defendant by the plaintiff. The deponent then 
negatived a tender to the plaintiff, as he believed. 

Mr. Serjt. Hullock, on the first day of this term, had obtained a rule 
nisi, that the defendant might be discharged out of custody, on entering 
a common appearance, on the ground that this affidavit was defective in 
two points ; first, that it did not appear that the person making it had 
any connection with the plaintiff; and secondly, that in order to arrest 
the acceptor of a bill of exchange, it was necessary to state not only the 
date of such bill in the affidavit, but that it was due or payable at a day 
before the defendant was arrested ; but here it did not appear that the 
bills in question were due at the time. He cited the cases of Jackson v. 
Yate, 2 Maule & Selw. 148; and Holcombe v. Lambkin, Id. 475. The 
Court granted the rule on the last objection only. 

Mr. Serjt. Vaughan now showed cause, and observed, that as the 
affidavit contained a distinct allegation for goods sold and delivered, and 
work and labor, that it was sufficient ; and submitted, that as it could 
not be considered a nullity, a supplemental affidavit might be filed. 

Mr. Serjt. Hullock, in support of the rule, insisted, that as the original 
affidavit was in point of fact a mere nullity, a supplemental one could 
not be allowed or received by the Court, (a) He relied on the cases 
of Holcombe v. Lambkin, Jackson v. Yate, and Machu v. Fraser 9 2 
Marsh. 483. 

Lord Chief Justice Dallas. It is quite clear, that the original affidavit 
is defective. Tt has been said, however, that as it contained a distinct 
allegation for goods sold by the plaintiff to the defendant, and for work 
and labor, it was sufficient ; but the debt for which these goods were sold 
could not be demanded or payable until the bills of exchange became due. 
This was not stated in the affidavit. Although a discretion exists here to 
grant a supplemental affidavit, contrary to the rule laid down in the Court 
°f King's Bench, yet it has never been allowed since I have been in the 
Court. At all events, this case does not fall within the principles of 
those in which supplemental affidavits have been allowed ; and when the 
original affidavit is improper or defective, the Court will not interfere to 
aid the party making it. 

The rest of the Court concurring 

Rule absolute. 

(a) See 1 Tidd, 6th edit 19GL 
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DOE, on the demise of MACDOUGAL, v. ROE.— p. 20. 

An affidavit of service of a copy of the declaration and notice in ejectment, on the am 
of the tenant in possession, and that the tenant acknowledged that be had received 
the same, is not sufficient, as it must state that such acknowledgment was made before 
the essoign day. 



WALTERS v. REES and Others. — p. 34. 

If a plaintiff, while attending the execution of a writ of inquiry on an action brought by 
him in this Court against the defendants who had suffered judgment by default, be 
arrested by a quo minus at the suit of a third person, the under-sheriff before whom 
such inquiry is executed cannot discharge him, but the Court will do so on motion. 



GUICHARD and Another v. MORGAN and Another. — p. 36. 

The defendants, as brokers for B. and Co., effected two purchases of seed, both of which 
were paid for by B. and Co, and left in the defendants 1 warehouses, for the purposes 
of re-sale ; the first was made on account of B. and Co., and the other tor the plain- 
tiffs, resident abroad, and by their express order ; but the invoices of both were 
made out in the name of B. and Cc*, who did not inform the defendant, that the 
latter purchase was not made on their account : Held, that the defendants, having 
made advances to B. and Co., could not retain possession of the seed against the 
plaintiffs, on the ground that a factor has no authority to pledge the goods of bia 
principal. 

This was an action of trover for 67 sacks of clover seed. At the trial 
of the cause before Lord Chief Justice Dallas, at Guildhall, at the sittings 
after last term, it appeared in evidence that the plaintiffs were merchants, 
residing at Antwerp, and that the defendants, in July last, having been 
previously acquainted with the firm of Burrnester and Vidal, who carried 
on business as general merchants in London, sold them on their (the de- 
fendants') own account, 12 tons of clover seed, which were paid for in cash, 
and left in the defendants' warehouses, for the purpose of being re-sold 
by them, as factors for Burrnester and Vidal, when a favorable opportunity 
should occur. That in the following month, the defendants, as factors, 
purchased the seed, to recover which this action was brought, by order of 
Burrnester and Vidal, and on their account, which Burrnester and Vidal 
paid for in cash, and which was also left in the defendants' warehouses for 
the purpose of re-sale ; that in both instances, invoices were made out and 
delivered to Burrnester and Vidal, in their own names, and that in the latter 
transaction, the defendants handed over to Burrnester and Vidal the bought- 
note which they received from Messrs. Ellis, the sellers, according to the 
practice of the trade between factor and principal. That in Novembei 
last, all the seed still remaining in the possession of the defendants, in con- 
sequence of the unfavorable state of the markets, Burrnester and Vidal 
applied to them for an advance of 2000/. on the security of the seed in 
question, and they accordingly drew bills on the defendants to that amount, 
and which they accepted ; that a few days before these acceptances be- 
came due, Burrnester and Vidal applied to the defendants for further 
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time, to meet the acceptances, and for which Burmester and Vidal had 
agreed to provide cash, and that a new arrangement was entered into 
between the parties. It was farther proved by Vidal, that the seed in 
question was purchased by order of the plaintiffs, and on their account, 
and that one of the plaintiffs was in London at the time the purchase was 
made ; that the invoice was made out to Burmester and Vidal, as princi- 
pals, and, together with the bought-note, received by the defendants from 
the sellers, was handed to the plaintiffs, who knew the seed was left with 
the defendants, and that it was paid for by Burmester and Vidal 's draft, 
and that the seed was held by them on account of the plaintiffs, when 
the advances were made by the defendants to them. For the defendants, 
it was contended, that Burmester and Vidal were only known to them as 
principals or general merchants ; but the plaintiffs insisted, that, as Bur- 
mester and vidal had purchased the seed for them as factors, they had 
no authority to pledge. His lordship left it to the jury to consider, whether 
the plaintiffs were entitled to recover either in fact or by law, and said, 
that they were to judge whether this case was distinguishable fr<>m the 
general rule, that a person standing in the situation of factor, Lu» no 
authority to pledge the goods of his principal. The jury returned a ver- 
dict for the defendants. 

Mr. Serjt. Lens, on a former day in this term, obtained a rule nisi, that 
this verdict might be set aside, and a new trial granted, on the ground that 
no property in the seed passed to the defendants by the deposit made by 
Burmester and Vidal to them ; that the former were not authorized to 
make advances to the latter, as the plaintiffs had not empowered them to 
raise money on their account, or to act as principals in the transaction. 
Mr. Serjt. Vaughan now showed cause, and cited Paterson v. Task, 
2 Strange, 1178 ; Martini v. Coles, 1 Maule & Selw. 147 ; [Lord Chief 
Justice Dallas. Although a factor may have the prima facie possession 
of goods, still he has no right to pledge them, if in fact they are the 
property of another.] M* Combie v. Davies, 6 East, 538 ; Pickering v. 
Busk, 15 East, 48. 
Mr. Serjt. Lens, in support of the rule, was stopped by the Court. 
Lord Chief Justice Dallas. The facts of this case clearly show, 
that the property in the seed did not belong to the parties by whom it 
was pledged, but that they stood in the situation of factors for the plain- 
tiffs ; and consequently they could have no authority to pledge. The 
defendants sold seed to Burmester and Vidal on their own account, 
and were also employed by them to purchase the seed in question for 
the plaintiffs, as their factors, they having before made them advances 
for this particular purpose. The only question then is, whether Bur* 
mester and Vidal were authorized by the plaintiffs to pledge ; or, in 
other words, whether the acts they have done amount to a pledging or 
not. It appears to me, that, in point of principle, this case comes round 
to the general one, of a factor's pledging the goods of his principal ; 
but it has been said, that the plaintiffs consented that Burmester and 
Vidal should appear as the real owners of the seed ; but that does not 
seem to be so, under the circumstances of this case. When a factor is 
employed to purchase or sell, the contract is usually made out in his 
own name ; although, allowing him to retain possession of the property 
may be prima facie evidence of ownership, still, if the actual right of 
property be in another, he can have no power to pledge. The case of 
vol. xvi. 46 
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Martini v. Coles seems to me to be derisive of the present question. 
There, goods were consigned from abroad to >a factor, to be sold on ac- 
count of the consignor, and a bill of lading was sent to deliver the goods 
to the factor, or his assigns; the factor afterwards indorsed and delivered 
the bill of lading, together with the goods, to the defendants, as brokers, 
with instructions to do the needful ; and the defendants made advances 
to him on the credit of those and other goods, without knowing that be 
was not the owner of them ; and it was held that the defendants eonld 
not retain the goods against the' consignor, until payment of the debt due 
to them from the factor on account of these advances. There, the factor 
was as much the ostensible owner of the goods as Burmester and Vidal 
are in this case. In point of principle, therefore, I am of opinion^ that 
this is in fact the common case of a factor pledging the goods of his 
principal which have come to his hands ; and I need only to add, that the 
verdict of the jury was against my opinion. 

Mr. Justice Pare. I entirely concur with my lord chief justice. 
My brother Vaughan has endeavored to distinguish this from the prece- 
ding cases, by which it has been uniformly decided that a factor has no 
authority to pledge the goods of his principal ; but it appears to me, that 
there is no ground for any such distinction. In fact, the plaintiffs had 
paid Burmester and Vidal for the seed before the sale was effected, and it 
was in reality purchased by their money, although paid for by the check 
of Burmester and Vidal. The facts of the case of Martini v. Coles are 
nearly similar to the present ; the principle, therefore, appears to be, that 
whether a party is ignorant or not as to whom the goods may really belong, 
still, if they are not the property of the person pledging, the principal 
cannot be bound by his acts. The sale, from the circumstances disclosed 
in evidence in this case, was entirely different from that in Pickering v. 
Busk ; and I therefore am of opinion that there should be a new trial. 

Mr. Justice Burrouoh. In point of fact, Burmester and Vidal were 
merely the factors of the plaintiffs, and there was nothing in their conduct 
to show that they intended them to act as principals in purchasing the 
seed in question. 

Mr. Justice Richardson. I am also of opinion, that this case falls 
within the rule that a factor cannot pledge the goods of his principal. 
This was fully established in the case of Martini v. Coles, which applied 
to goods consigned from abroad to a factor, to be sold on account of the 
consignor, as well as to goods purchased in this country by a factor on 
account of his principal. I therefore concur with the Court in thinking, 
that this case falls within the general principle, and, consequently, that 
the rule for a new trial must be made 

Absolute. 



WILLIAMSON, Demandant ; MEGGISON, Tenant ; BEAUMONT, 

Vouchee. — p. 49. 

A recovery may be amended by substituting the words "perpetual adrowson" for thow 
of " tithes to rectories belonging," &c, if the words "perpetual adYowaon" only aw 
inserted in the deed to lead the uses. 
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CROFT v. COGGS.— p. 65. 

If a defendant be arrested by the name of Elisabeth, and pat in and justify bail in the 
name of Betsy, the bail-piece may be amended on payment of costs, and a re-ac- 
knowledgment of the bail. 



SALMON r. WATSON.— p. 78. 

The defendant agreed verbally with the plaintiff to take a house and purchase the fix- 
tures at a valuation to be made by two brokers. An inventory of the furniture and 
fixtures was accordingly made, described generally as "An inventory of the fixtures, 
&c," with the gross amount placed at the foot thereof. In an action for goods sold 
and delivered, with a count on an aocount stated: Held, that the defendant having 
taken possession of and enjoyed the furniture and fixtures, and paid part of the sum 
determined by the brokers, to be due for the same, he was liable on the account stated 
for the remainder, and could not afterwards object to the plaintiff's defective title to 
the house. 

This was an action of assumpsit founded on a parol agreement between 
the plaintiff and defendant, respecting a house which the latter took of 
the former, and with which he was to take the fixtures at a valuation to 
be made by two brokers. The declaration contained counts for goods 
bold and delivered, as well as the common money counts, and a count on 
an account stated. 

At the trial of the cause before Mr. Justice Park, at the last assizes 
at Croydon, it appeared that the defendant took possession of the house 
and fixtures, and that the valuation was made by two brokers, but that 
among the articles valued and includedin the inventory, and which the 
defendant consented to take, there was household furniture not coming 
under the description of fixtures ; but that the inventory was headed gen- 
erally, "An inventory of the fixtures, &c." Those articles of furniture 
were distinctly marked off, and valued by the brokers, who signed the 
inventory, making the defendant a debtor to the plaintiff to the amount 
of 137Z. for the whole of the fixtures and furniture. It was proved, that 
the defendant had paid SOL on account, and that the furniture mentioned 
in the inventory amounted to 20J. 12*. For the defendant it was contended 
that the plaintiff was not entitled to recover on the authority of the case 
of Lee v. Bisdon, 2 Marsh, 495, where it was decided, that an action for 
goods sold and delivered would not lie for fixtures, and consequently that 
the plaintiff could not resort to the counts for goods sold, that he must 
be bound by the inventory in which the brokers nad made their valuation 
for fixtures, and that consequently the contract was entire, and that he 
could not go for less than the whole of the amount of the valuation, and 
as the greater part of that sum was for fixtures, he could not recover for 
the furniture which formed the other part of the inventory. For the 
plaintiff it was insisted, that he had a right to recover for all the articles 
of furniture which it was proved the defendant had taken possession of, 
and which could not come under the denomination of fixtures ; that although 
the brokers had included certain articles of furniture as fixtures in the in- 
ventory, that it could not render them so ; but that the different descrip- 
tions of furniture or fixtures were to be taken according to their avowed 
import ; that the agreement, being by parol, could apply to fixtures only, 
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for which, even if the plaintiff could not recover, yet that as to the fur- 
niture, it was not included in that agreement at the time the house was 
taken, but were matters of subsequent purchase, for which the defendant 
should pay without any reference to the fixtures, and for which the plain- 
tiff was entitled to a distinct action for goods sold and delivered, and that 
he could not be deprived of his right to recover by the mistake of the 
brokers ; that the contract, as well for the fixtures as the furniture, was 
executed, and that, as the defendant was in possession of both, the plaintiff 
might recover for the fixtures on the count for an account stated, the bro- 
kers having settled the balance of 137Z., as due from the defendant to the 
plaintiff, and as the former had paid part of the amount on account, he 
had thereby admitted this sum to be correct, and that the plaintiff was 
therefore entitled to recover. The learned judge, however, was of opinion 
that the plaintiff could not recover for the fixtures on the authority of 
Lee v. Risdon, and that the inventory was conclusive, it being headed, 
" An inventory of the fixtures, &c. ;" thereby making the contract entire 
as to both the furniture and fixtures, and that the plaintiff could not re- 
cover for the fixtures on the counts for goods sold and delivered, nor on 
that on an account stated, and he consequently directed a nonsuit. 

Mr. Serjt. Taddy, on a former day in this term, obtained a rule nisi 
that this nonsuit might be set aside and a new trial granted. He now 
referred to Norton v. Simmes, Hob. 14; Pigot's case, 11 Rep. 27 b; 
Newman v. Newman, 4 Maule & Selw. 66 ; Robinson v. Bland, 2 Burr. 
1077. 

Mr. Serjt. Lawes now showed cause. 

Mr. Serjt. Taddy, in support of the rule, was stopped by the Court. 

Lord Chief Justice Dallas was absent. 

Mr. Justice Park. The declaration in this case contained two counts 
for goods sold and delivered, and another on an account stated. At the 
trial I entertained no doubt whatever, but directed a nonsuit on the au- 
thority of Lee v. Eisdon. I have no recollection that the plaintiff endeav- 
ored to support his case on the account stated, although he might have 
done so ; but my attention was drawn to the counts for goods sold and 
delivered only. There appears to be no little difficulty in separating the 
articles of furniture from the fixtures, as valued by the brokers in their 
inventory ; still, however, I am now of opinion, that the plaintiff's case 
may be supported on the account stated. It is therefore unnecessary to 
consider whether the appraisement were binding, as the inventory was 
subsequently adopted by the defendant, as well as the valuation made by 
the brokers. The inventory was delivered to the defendant's wife, and 
the defendant took possession of the house and fixtures, and raised no 
objection to the amount of the valuation before the trial, and he is still 
exercising a dominion over the property. Besides, the defendant was 
aware that there was no original lease, but still he acquiesced to take the 
premises, and entered into possession accordingly. Having had, therefore, 
the actual possession, having agreed to the amount of the valuation, and 
adopted the act of the brokers, I am of opinion that the plaintiff is entitled 
to recover on the account stated between him and the defendant ; and, 
consequently, the case of Lee v. Risdon will remain untouched by this 
decision. 

Mr. Justice Burrouoh. It appears that the defendant waived all 
objections to the title, as he was aware there was no original lease, and 
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consequently that the plaintiff's title was defective ; still, however, he 
entered into possession, and agreed to take the fixtures at a valuation, 
to the amount of which he made no objection whatever, and as he has 
had the enjoyment of the fixtures and paid a sum in part for them, I 
think the plaintiff is entitled to recover on an account stated between him 
and the defendant. 

Mr. Justice Richardson. I am of opinion that the defendant has 
waived every objection to the title by taking possession, and as he has 
also been let into the enjoyment of the fixtures, he is liable to pay the 
plaintiff for them according to the amount ascertained by the appraisers 
in their valuation. The count, as to the account stated, goes to the whole 
of that appraisement, and, in point of fact, amounts to the same thing as 
if such valuation had been made between the original parties ; I therefore 
think that the plaintiff is entitled to recover on that count. 

Rule absolute. 
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In the Sixtieth Tear of the Reign of Geo. III. and First of Gbo. IV. 

1820. 



MYERS v. WILLS.— p. 147. 



A defendant, on being served with a copy of a capias, tore it in pieces, and threw it at 
the officer : Held, not to amount to a contempt of Court tot which an attachment might 
be granted. 



PEPPER v. GORHAM.— p. 148. 

If arbitrators, having proceeded in a reference, inform the defendant present at the 
meeting, that they would suspend their proceedings till books of account had been 
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Mr. Justice Richardson. I am of the same opinion. The vease. 
was not confined to go from New South Wales to her loading ports ; for 
by the general terms mentioned in the policy, she might go to any other 
ports, and for any purpose whatsoever, without being deemed a deviation. 
It appears, too, that she took in some portion of loading at all the ports 
she touched at in the progress of her voyage, which was from London 
and back. 

Rule refused. 



The LONDON ASSURANCE COMPANY v. BUCKLE. — p. 153. 

A bond was executed by an insurance broker, as the principal obligor, and two sureties, 
with a condition, that if they should pay the obligees certain premiums which should 
become due for assurances on ships at sea, as should be made with the obligees by 
the insurance broker, and that within six months after the making the assurances, the 
bond was to be void. The broker became bankrupt, and was indebted to the obligees 
in a considerable sum for premiums, and they received a dividend of six shillings in 
the pound under the commission. The premiums were due three years before the 
bankruptcy, and the obligees did not call on the sureties until after the bankruptcy: 
Held, 1st, That the sureties were not discharged by the laches of the obligees in suf- 
fering the credit of the broker to run on so long beyond the six months stipulated by 
the bond ; and 2dly, That the dividend received by them under the commission, was 
to be deducted, as against the sureties, from the penalty contained in the bond. 

This was an action of debt on a bond for 20002. , duly executed by 
the defendant, dated the 5th of February, 1811. The declaration was in 
the common form, stating the defendant's liability to pay the plaintiffs on 
request. 

The defendant suffered judgment by default, and the following sugges- 
tion was entered on the roll, pursuant to the statute 8 & 9 W. 3, c. 11, 
s. 8. 

That the bond whereon judgment was recovered against the defendant, 
was made and given by him, subject to a condition thereto subscribed, 
whereby, after reciting, that one William Hamilton had already made, 
and did propose to make, assurances with the London Assurance, upon 
ships and merchandise, at sea and going to sea, the London Assurance 
giving him six months' credit for the payment of the premiums of the as- 
surances he should from time to time make with them, and allowing him 
to retain to his own use, as his brokerage or commission, after the rate of 
5/. per cent, on the amount of such premiums, and that one William 
Boyd and the defendant had agreed to become bound with Hamilton, 
as security for his performance of the said agreement, which proposal the 
plaintiffs had accepted ; it was declared, that if Hamilton, Boyd, and 
the defendant, or either of them, did and should, from time to time, and 
at all times thereafter, well and truly pay, or cause to be paid, unto the 
London Assurance, or their assigns, the premiums which had been agreed 
upon, and were and should be due, and which should thereafter, from 
time to time, be agreed upon and be due for such assurances upon ships 
and merchandises, at sea or going to sea, as then already had been made, 
and as thereafter should be made, with the plaintiffs by Hamilton, and 
that within six months after the making such respective assurances, deduct- 
ing and detaining thereout only for his brokerage or commission, after the 
rate of 51. per cent, on the amount of the premiums which should from 
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time to time become due and payable to the defendant, then the bond 
was to be void and of no effect, but when and as often as default should 
be made, then to be and remain in full force and virtue. That before 
and after the making the bond, and the condition thereof, to wit, on the 
21st of January, 1811, and on divers other days between that day and 
the 7th of April, 1813, divers premiums had been and were agreed upon 
between Hamilton and the plaintiffs, and were due from him to them, for 
divers assurances on divers ships and merchandises* at sea and going to 
sea, and which assurances were made with the plaintiffs for Hamilton, 
and which premiums in the whole amounted to 5260/* Is. ; yet that Ham- 
ilton, Boyd, or the defendant, did not, nor would, nor did nor would 
any or either of them, after the making the said bond, and condition 
thereof, well and truly pay, or cause to be paid, to the plaintiffs, the said 
premiums so agreed upon and due for such assurances so made with the 
plaintiffs for Hamilton, within six months after making such respective 
assurances, or at any other time whatsoever, deducting and detaining 
thereout for the brokerage and commission, after the rate in the bond in 
that behalf mentioned, according to the form and effect of the bond in 
that behalf, but that they and each of them wholly refused so to do, and 
therein failed and made default, and that there is now due and owing from 
Hamilton to the plaintiffs, for and in respect of the said premiums for 
such assurances so agreed upon and made as aforesaid, 15682. 10*. 6rf., 
contrary to the form and effect of the condition of the bond in that be- 
half, <fcc 

The usual writ of inquiry, to inquire the truth of the above breaches 
so assigned, was executed before Lord Chief Justice Dallas, at Guildhall, 
at the sittings after the last Trinity term, and the jury assessed the 
damages sustained by the plaintiffs according to the breach assigned in 
that behalf at 1568/. 10*. 6c/., subject to the opinion of the Court, on 
the following case : — 

In the year 1811, Hamilton, a ship owner and broker, proposed to 
effect insurances with the plaintiffs, and it being customary for brokers to 
give security to the Company for the amount of the premiums, Hamilton 
proposed the defendant and Boyd as his sureties, and on that occasion 
the bond mentioned in the declaration, with the condition set out in the 
above suggestion, was entered into, and duly executed by Hamilton, 
the defendant, and Boyd, the other surety. 

Hamilton, at various periods, between the 21 of January, 1811, and 
the 6th of April, 1813, both days inclusive, effected sundry policies of 
assurance with the plaintiffs, on ships and merchandises at sea and going 
to sea, and thereby from time to time became indebted to the plaintiffs 
for the amount of the premiums thereon, and the total amount of such 
premiums, including the duty on the policies, after deducting the com- 
mission of 5/. per cent., amounted to 5260/. 1*. 

The plaintiffs, on the 28th March, 1814, received of Hamilton 1000/. 
on account of such premiums so due them as aforesaid; and in 1815 
they received a further sum of 1000/., in two payments of 500/. each. 
Several average losses accrued on two ships insured by Hamilton with the 
plaintiffs, which were not -finally adjusted until August, 1816, which average 
losses amounted together to 1019/. 6s. ; and being added. to the before- 
mentioned sums of 1000/., 500/., and 500/., amounted together to 3019/. 
6t., which being deducted from the said sum of 5260/. 1*., the total 
vol* xvi. 47 
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amount of premiums, left a balance of 2240/. 15*., due to the plaintiffs 
for such premiums of insurance. 

Hamilton became bankrupt in June, 1816, having continued to carry 
on business on credit, as usual, up to the month of March preceding, 
and the plaintiffs proved the balance of 2240/. 155., under the commission, 
against him; and on the 29th of April, 1818, they received a dividend 
of six shillings in the pound thereon, amounting to 672/. 6«. ; and, after 
giving credit for the same, there remained a balance of 1568/. 10*. 6</., 
due to the plaintiffs, which they sought to recover in this action. 

No intimation whatever was given by the plaintiffs to the defendant of 
the state of the account as between the former and Hamilton, until the 
25th of July, 1816. On the execution of the writ of inquiry, the ac- 
count current between Hamilton and the plaintiffs was put in and ad- 
mitted as evidence ; and the policies of insurance corresponding therewith 
were also prodaced ; and, among other insurances, one on a ship called 
the Batavia, on the 7th of January, 1813, was effected on account of the 
defendant as the owner of that ship, and the sum of 65()/., the premium 
thereon, was actually paid by him to Hamilton as the broker effecting 
such insurance, on the 18th January, 1813. 

The question for the opinion of the Court was, whether the plaintiffs 
were entitled to recover the damages above assessed, or any part thereof. 
If the Court should be of opinion that they were, the verdict was to be 
entered for the damages so assessed, or for such other sum as they should 
think the plaintiffs were entitled to recover. But if the Court should be 
of opinion that the plaintiffs were not entitled to recover any thing, then 
the damages so assessed were to be reduced to one shilling. The case 
now came on for argument, when 

Mr. Serjt. Lens, for the plaintiffs, referred to Trent Navigation Con* 
pany v. Harley, 10 East, 34. 

Mr. Serjt. Vaughan for the defendant. 

Lord Chief Justice Dallas. The facts of this case lie in a very nar- 
row compass. With respect to the first or leading question; whether the 
defendant as surety be discharged by the laches of the plaintiffs, there 
can be no doubt. What are the real circumstances? Hamilton was an 
insurance broker, and in the habit of effecting insurances for the plain- 
tiffs, who required a bond to be entered into by himself and two others, 
as his sureties, by way of security for the payment of premiums, which 
should be due on his making assurances with them. This bond was 
conditioned, not that Hamilton should become immediately liable, but 
that the plaintiffs should not call on him until the expiration of six 
months after the making the assurances. The premiums therefore did 
not become a debt till then ; but when the six months had elasped, they 
became a debt absolutely payable. ' No case has been referred to as ap- 
plicable to the present, where a surety has been discharged by time hav- 
ing been given to the principal. Here, if the sureties had applied to the 
plaintiffs, they might have considered whether they would have pro- 
ceeded against the principal or not. This appears to me to be the com- 
mon case of a party becoming surety for another ; and yet it has been 
said, that as the principal has not been called on, (although time was 
given him to pay the premiums,) at the expiration of six months, the 
sureties are discharged. But no case has ever decided this position, nor 
will any principle of the common law carry it to so great a length. As 
to the third question, the plaintiffs have already received six shillings in 
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(he pound under the commission. With respect to the last, as to whether 
the insurance on the Batavia was made by Hamilton as the broker of 
the defendant, he at that time acted as broker for the plaintiffs, and the 
bond therefore applies to that transaction. 

Mr. Justice Park was absent. 

Mr. Justice Burrouoh. There is nothing on the face of this bond to 
show that time might not be given to the principal without discharging 
the sureties. 

Mr. Justice Richardson. It has been admitted that no case has es- 
tablished the principle, that where the principal himself has not been 
called on for payment, his sureties would be discharged. As, therefore, 
Hamilton was not called on for payment at the expiration of six months, 
I think the defendant, as his surety, is not discharged thereby. As to 
the second question, whether the moneys received by the plaintiffs, before 
the bankruptcy of Hamilton, were to be applied in discharge of the lim- 
ited engagement of the defendant for him, I am of opinion, that as no 
specific appropriation was made, it cannot be so considered. As to the 
third question, the plaintiffs having received a dividend under Hamilton's 
commission, I think that such dividend reduces the defendant's liability 
to the extent of six shillings in the pound. In Martin v. Brecknell, 2 
Maul. & Selw. 39, it was held, that the obligee of a bond given by prin- 
cipal and surety, conditioned for the payment of money by instalments, 
who had proved under a commission of bankruptcy against the principal 
the whole debt, and received a dividend thereon of two shillings and 
seven pence in the pound, might recover against the surety an instalment 
due, making a deduction of two shillings and seven pence on the amount 
of such instalment, and the surety was not entitled to have the whole 
dividend applied in discharge of that instalment, but only ratably, in part 
payment of each instalment as it became due. As to the fourth question, 
I can see no difference whether the insurance was effected by Hamilton 
for the defendant or not. Under all the circumstances therefore, I am 
of opinion that the plaintiffs are entitled to recover. 

Judgment for the plaintiffs accordingly. 



PALMER, Plaintiff ; MORGAN and Wife, Deforciants. — p. 162. 

The affidavit of taking the acknowledgment of a fine, in a foreign country, must be en- 
grossed on parchment 



PEPLOE v. GALLIERS. — p. 163. 

To a declaration in scire facias on a judgment in replevin, damages 4732. 13*. 4c/., the 
defendant pleaded, that before the suing out the sci. fiu, the plaintiff sued out a fieri 
facias, commanding the sheriff to levy 2742. 13». Ad. ; and which writ was delivered 
to the sheriff, who, before the return thereof, seized and took in execution goods of 
the defendant to the value of 372. 13*: Held, that such plea was bad, as it did not 
state that the sheriff had returned the writ It seems also that such plea afforded no 
answer to the whole of the declaration, as the sum levied was only sufficient to satisfy 
part of the judgment, and that it was therefore bad on special demurrer. 
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This wa* a scire facias on a judgment in replevin. The declaration 
of Trinity term, 5ft Geo. 3, (after stating that the plaintiff had taken the 
defendant's goods, and well avowed such taking for the arrears of rent, 
and that the defendant afterwards came and said that he could not deny 
the avowry, and confessed that the plaintiff had sustained damages to the 
amount of 400/., besides costs,) alleged that it was considered that the 
defendant should take nothing by his writ, &c, and that the plaintiff 
should go thereof without day, &c, and that he should have a return of 
the goods, and that he should recover against the defendant as well the 
damages so confessed, and also 73/. 13*. 4tf., for his costs, which amount- 
ed in the whole to 473/. 135. 4</., whereof the defendant was convicted, 
yet that execution of the said judgment still remained to be made : the 
defendant was ordered to be before his majesty's justices at Westminster, 
on ? &c, to show why the plaintiff ought not to have execution against 
him for the damages aforesaid, according to the form and effect of the 
said recovery. The scire facias was tested on the 24th of May, 59 Geo. 
3, returnable on the morrow of the Holy Trinity, at which day the plain- 
tiff came, and the sheriff returned that the defendant had not any thing 
in his bailiwick. The declaration then stated an alias scire facias with a 
like return, wherefore the plaintiff prayed execution to be adjudged to 
him against the defendant of the -damages aforesaid. Plea, that after the 
rendition of the judgment, and before the day of suing out the first writ 
of scire facias, on the judgment against the defendant so as aforesaid 
rendered, to wit, in Hilary term, 58 Geo. 3, the plaintiff sued out a writ 
of fieri facias, directed to the sheriff of Herefordshire, commanding him 
to cause the damages aforesaid to be levied of the defendant's goods and 
chattels, which writ was duly indorsed, with a direction for the sheriff to 
levy 274/. 13s. 4d. ; and was afterwards delivered so indorsed to the 
sheriff of Hereford, to be executed^ By virtue of which writ the said 
sheriff seized and took in execution divers goods and chattels of the de- 
fendant, of the value of 37/. 13s., as by the writ of fi. fa. remaining in 
the Court, before his said majesty's justices, more fully appears. To 
this plea there was a special demurrer, in which the plaintiff assigned for 
causes that the plea began and concluded as an answer to, and professed 
to answer the whole of the plaintiff's declaration, and to bar and preclude 
the plaintiff from having execution of all or any part of the damages : 
whereas in truth and in fact the plea was only an answer to so much of 
the declaration as related to the plaintiff's having execution of 37/. 13*. 
in the plea mentioned, parcel of the damages aforesaid ; and also that it 
did not sufficiently appear, nor was it expressly stated or set forth in the 
plea, that execution of the residue of the damages did not remain to be 
made to the plaintiff, and also that the taking a part of the damages in 
execution was no bar to the plaintiff's having his execution for the res- 
idue thereof. The defendant joined in demurrer. The cause came on 
for argument this day, when 

Mr. Serjt. Lawes, in support of the demurrer, cited Weeks v. Peach, 
1 Salk. 179 ; The King v. Well* and AUnut, 16 East, 282, n. 

Mr. Serjt. Lens, contra. 

Per Curiam. The defendant has merely stated in his plea that the 
sheriff seized his goods and took them in execution, and has not proceed- 
ed to state that he had returned the writ. The goods might have been 
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restored to the defendant, and on this ground the plaintiff is entitled to 
judgment. 

Judgment for the plaintiff accordingly. 



COLLINS, Plaintiff; BROWN and Wife, Deforciants. — p. 170. 

A fine may be amended in which tithes were described as arising ant of a rectory, by 
describing them as arising out of a borough and parish, in conformity to the deed to 
lead the uses. 



WILLIAMSON, Demandant; MEGGISON, Tenant; BEAUMONT, 

Vouchee. — p. 171. 

If there be several palpable mistakes in a recovery, through the neglect of the attorney 
employed to perfect it, the Court will order him to pay the costs of its amendment 
So, in a fine, if one parish be inserted instead of two, by more mistake of the attorney, 
the costs of the amendment must be paid by him. 



WATSON v. EAGLE. — p. 190. 

On the removal of a cause from an inferior court, by a writ of certiorari, the plaintiff need 
not file his declaration until the end of the term after that in which the writ is re- 
turnable. 



ARTON and DOWSON v. BOOTH. — p. 198. 

If one of two plaintiffs release a defendant after action brought, without the consent 
of the other, the Court will not set aside such release unless fraud be clearly es- 
tablished. 

The plaintiffs were in partnership from 1814 to 1816, which in the 
Matter year was dissolved, and by the terms of the partnership deed, Ar- 
ton was to receive and pay all debts due to and from the partnership, 
and Dowson was not to interfere. The defendant, previous to the dis- 
solution, was indebted to both the plaintiffs in 8/., for work done by 
them, and was afterwards informed by Arton that he alone was entitled 
to receive the money, according to the terms of the partnership. In the 
month of September following, Arton requested him to pay the sum in 
question, which he refused, when an action was brought against him in 
the names of both the plaintiffs, to which he pleaded a release from 
Dowson. 

Mr. Serjt. Blosset, on a former day in this term, had obtained a rule 
nisi, that this plea might be set aside, and the release be delivered up to 
be cancelled, on the ground that it was founded on fraud, and given col- 
Iusively by Dowson to the defendant, without the knowledge or concur- 
rence of Arton, who alone was entitled to receive the money under the 
deed of dissolution. He relied on the case of Legh v. Legh, 1 Bos. & 
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Put. 447. He also cited Payne v. Rogers, Doug. 407. S. C. 1 Bos. & 
Pul. 448, n. ; the dictum of Lord Holt, 1 Salk. 260 : Mountstephen ?. 
Brooke, 1 Chitty's Rep. 390 ; Doe, d. Locke, v. Franklin, 7 Taunt. 9; 
Hickey v. Burt, Id. 48 ; Jone$ v. Herbert, Taunt. 421. 

Mr. Serjt. Lens now showed cause. 

Mr. Serjt. Blosset, in support of his rule, was stopped by the Court. 

Lord Chief Justice Dallas. From the facts of this case, I am of 
opinion that the release cannot be set aside. The defendant, previous 
to the partnership of the plaintiffs, dealt with Dowson alone, afterwards 
with him and Alton, and after the partnership was dissolved, both of 
them applied to him for payment. An action was brought by both in 
the month of September, pending which Dowson gave a release to the 
defendant, without knowledge of Arton ; this was not fraudulent per se, 
and it appears that the defendant on receiving the release paid Dowson 
the sum due to him and his partner. It is quite clear that one plaintiff 
may release a cause of action brought by two, and therefore the courts 
have laid it down as a leading principle, that a release may be set aside 
if there be fraud between the parties, but that the party applying must 
make out a very strong case of fraud. The defendant here knew that 
the plaintiffs were partners, and the action was brought in the names of 
both. The defendant could not then know that Arton alone was to re- 
ceive the money under the deed of dissolution. Dowson afterwards ap- 
plied to the defendant for payment, and he was fully competent to settle 
the account. There seems to have been neither fraud nor collusion be- 
tween Dowson and the defendant, nor is there any reason to say, that 
any fraud existed between Dowson and his partner ; though his giving 
the release might be improper, still it is not fraudulent, and although the 
defendant was thereby discharged from the payment of costs, still it would 
not amount to a fraud, as against Arton. It is clear that a release may 
be set aside, though it be apparently good, but fraud must first be proved 
against it, and I am therefore of opinion that this plea must stand. 

Mr. Justice Park. I am of the same opinion^ In all the cases from 
Legh v. Legh to Jones v. Herbert, this Court has refused to interfere to 
set aside instruments of this description, unless fraud be clearly estab- 
lished, and such fraud cannot be inferred, but must be manifestly ap- 
parent. 

Mr. Justice Burrough and Mr. Justice Richardson concurring, • 

Rule discharged. 



GRAHAM, Plaintiff; , Deforciant. — p. 295. 

If, in taking the acknowledgment of a fine abroad, a schedule be referred to on tht 
back of the dedimus, as being annexed, such schedule must be signed by the com- 
missioners. 



In Re RICHARD PETER SMITH.— p. 319. 

If an attorney be struck off the rolls of the Court of King's Bench for misconduct, thi» 
Court will make a like order, on motion, founded on a copy of the original report o< 
the master of JC. B. 
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VENABLES v. WILKS. — p. 339. 

A sheriff may apply to the Court for a rule to enlarge his return to a venditioni exponas, 
from term to term, if the defendant become bankrupt, unless he be indemnified by the 
assignees in payiug over the money levied under it, or the rule for such enlargement 
be duly discharged. 



BURNELL v. MINOT. — p. 340. 

The plaintiff and defendant entered into a joint and written contract with the owner of 
a vessel, to supply her with colonial produce at Jamaica by a given time. The con- 
tract not being complied with, the owner made a demand on the plaintiff alone, who 
agreed to refer the amount of the damage sustained by such owner to an arbitrator, 
without the knowledge or consent of the defendant The arbitrator having awarded 
a certain sum to be due to the owner, the plaintiff paid the amount, and brought an 
action for money paid, against the defendant for a moiety thereof: Held, that he was 
entitled to recover. 

This was an action of assumpsit for money paid. At the trial of the 
cause before Mr. Justice Burroughs at Guildhall, at the adjourned sittings 
after the last term, it appeared that the plaintiff and defendant, on the 
18th of April, 1817, entered into the following joint undertaking, with a 
person by the name of Faith : — 

"To Mr. George Faith. 
11 Sir, 

" In consideration of your allowing your ship, the Mary Ann, 
to receive in the West India Docks such goods as may be sent along 
side, and proceed with the same to Kingston, Jamaica, to the address of 
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Messrs. William Harris and Co., we hereby engage to give the vessel, 
after she has discharged the whole of her outward cargo, four hundred 
and fifty casks of colonial produce, at the current rates of freight given 
to other ships then loading at Kingston ; and we do further engage, that 
the same shall be ready for the vessel, so that she shall have sufficient 
time to depart from Kingston for London, prior to the 1st August, 1817 ; 
and should we not be able to obtain the four hundred and fifty casks of 
produce for the vessel in due time, we do hereby engage to pay freight 
on any deficiency of that quantity." 

Signed by the plaintiff and defendant. 

The plaintiff stipulated with the defendant to perform the agreement, 
and was the only acting person under it. However, he did not procure 
the produce within the time stipulated by the agreement, and the ship 
in consequence brought home another cargo, which was loaded after the 
1st of August, and which was not consigned either to the plaintiff or 
defendant. Some time afterwards, Faith applied to the plaintiff to make 
compensation for the delay, and not shipping the produce, as stipulated 
by the agreement — and threatened him with an action, in case of refusal. 
The plaintiff not choosing to defend an action, he and Mr. Faith, with- 
out the privity or concurrence of the defendant, entered into bonds of 
submission for an arbitrator to determine what payment should be made 
to Faith for the breach of the agreement. The arbitrator awarded 1051/. 
7*. to be due, which the plaintiff accordingly paid, and brought the 
present action against the defendant to recover 5252. 17*., being a moiety 
of that sum. The learned judge observed to the jury, that the award 
was entirely out of the question, except as to the ascertaining the damages 
due to Faith, and that the plaintiff's demand was wholly distinguishable 
from an ordinary partnership claim ; and they accordingly found a verdict 
for the plaintiff for the amount of his demand. 

Mr. Serjt. Vaughan now moved for a rule nisi, that this verdict might 
be set aside, and a new trial granted, on the ground that the present 
action was not maintainable 

Lord Chief Justice Dallas. It is at all times extremely dangerous to 
lay down a more extensive rule than occasion requires. Confining my- 
self, therefore, to this particular case, I think that, my brother Vaughan 
is not entitled to the rule he now applies for. What are the facts ? The 
plaintiff and defendant entered into a joint contract with a third person, 
to supply a vessel of his with colonial produce at Jamaica, so that she 
might be despatched with the same for this country on a given day. In 
case, therefore, such produce were not supplied, or put on board, as stipu- 
lated, the owner of the ship had a claim on both the plaintiff and defend- 
ant. The contract between them was joint, and they were consequently 
jointly liable. The owner of the vessel made a demand on the plaintiff 
alone, as one of two joint contractors, who, in consequence of such de- 
mand, declined defending an action, but referred the amount due to the 
owner to the decision of an arbitrator. This was the most beneficial 
course he could possibly adopt, both for himself and the defendant 
Under that award, he paid the whole of the sum stated to be due to the 
owner by the arbitrator, a moiety of which he now seeks to recover from 
the defendant by the present action. It was stated to the jury by my 
brother Burrough, at the trial, that the award was out of the question, 
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except as to the apportionment of damages; It has been said, that this 
being an action for money paid, it is not maintainable by one partner 
against another, on a joint contract; but the only questions are, whether 
there has been a breach of that contract ; and whether the damages found 
by the arbitrator were commensurate therewith. Both these points the 
defendant might have taken at the trial, and he might also have disputed 
the contract, or denied his liability. But a breach of the contract has 
been most clearly established ; and as to what portion the defendant was 
liable to pay, he might have litigated at the trial ; but he then made no 
objections of this nature. Confining myself strictly to the facts of this 
case, I think the plaintiff is entitled to -recover. 

Mr. Justice Burrough. I was perfectly satisfied with the finding of 
the jury, and now see no reason to alter my opinion. 

Mr. Justice Richardson. I am of opinion that the present action is 
maintainable. The only question is, whether this be money paid by the 
plaintiff to the defendant's use. I think the former paid the sum 
awarded, for himself, conjointly with the latter. It has been said, that 
this may be considered in the nature of unliquidated damages ; but the 
facts of the case do not warrant such a conclusion. 

Rule refused. 



Ex parte JONES. — p. 347. 

If the certificate of an attorney of this Court be, through mistake of his agent, filed in 
K. BL, where he was not admitted, for four successive years, such certificate may be 
entered and filed here, on a notice of the fact being given to the stamp office. 



DOE, on the demise of SEABROOa, v. ROE. — p. 350. 

The affidavit on which to move for judgment against a casual ejector, in the case of a 
vacant possession, where one copy of the declaration was sworn to have been fixed on 
the premises, and another served on the lessee, but not on the premises, it is neces- 
sary to state that such lessee was tenant in possession at the time of the service. 



MAHON v. MARTINEZ. — p. 356* 

A plaintiff resident in Ireland is bound to give security for costs, although he may 
sometimes come over and sojourn in this country. 



HOSSACK and Others. Assignees of OSBOURNE, a Bankrupt, v. 
MASSON. — p. 361. 

f lie owner of a ship consigned her to persons abroad, who hypothecated her, and di- 
rected the captain to sign a bottomry bond; On her arrival in London, he, by their 
direction, delivered the register to the defendant, (the agent of the consignees,) who 
gave it to their solicitor, to institute proceedings in the Court of Admiralty on the 
bottomry bond. The ship was sold, by order of that court, and the register decreed 
vol. xvi. 48 
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to be given up to the purchaser. Tho owner became bankrupt, and his assignees 
brought an action of trover for the register: Held, that they could not recover, as 
they might have appeared in the Admiralty Court, and prevented the sale of the ves- 
sel, and as the delivery of the register to the purchaser, under the decree of that 
court, was not a conversion. 

This was an action of trover, brought by the plaintiffs, as assignees 
of Osbourne, a bankrupt, to recover from the defendant the certificate 
of register of the ship Atalanta, of which the bankrupt was the owner at 
.he time of his bankruptcy. 

At the trial of the cause before Mr. Justice Buvough, at Guildhall, at 
the sittings after the last term, it-appeared that the bankrupt, in July, 
1817, had consigned the ship to West and Co. in Jamaica, by the recom- 
mendation of the defendant, their agent in London, and who employed her 
improperly, and eventually obtained a bottomry bond on her, for her full 
value. The master swore that such bond was unnecessary, and that be 
was compelled to sign it, under the directions of West and Co. On her 
arrival in this country, he quitted her, and delivered her certificate of 
register, and other papers, to the defendant, (being directed to do so by 
West and Co.,) who having got the vessel reported and entered at the 
custom-house, handed the papers over to the attorney of West and Co. 
to enable proceedings to be taken on the bottomry bond in the Admiralty 
Court. A suit was afterwards commenced there by West and Co. as the 
holders of the bond, and a proctor appeared for the plaintiffs, as assignees 
of Osbourne the owner. The ship was eventually sold by the order of 
that court, who decreed the register to be delivered up to the purchaser, 
which was accordingly done. For the plaintiffs it was contended, that 
the defendant was not justified in delivering over the register to West 
and Co.'s attorney, who gave it to the officer of the Admiralty Court, 
they having demanded it before the sale of the vessel ; and that the 
detention by the defendant, in the first instance, was illegal, and conse- 
quently, that the delivery was a conversion. The learned judge, however, 
was of opinion, that the plaintiffs were not entitled to recover, as they 
had not opposed the sale of the ship in the Admiralty Court, and that, 
even if they had, they might afterwards have objected to the delivery of 
the register ; and he accordingly directed a nonsuit. 

Mr. Serjt. Vaughan now applied for a rule nisi, that this nonsuit might 
be set aside, and a new trial granted, or that a verdict might be entered 
for the plaintiffs. 

Lord Chief Justice Dallas. 1 am of opinion that under the facts of 
this case, there is no ground whatever for the present application. It 
appears that the defendant was agent to West and Co., who were resi- 
dent in Jamaica, and to whom the bankrupt had consigned a vessel, of 
which he was the owner. While there, she was hypothecated, and al 
though the master said it was unnecessary, he signed a deed of hypothe 
cation, as well as a bottomry bond. On the arrival of the vessel in this 
country, the register and other papers belonging to her, were delivered 
by the master to the defendant, by the direction of West and Co., who 
afterwards instituted a suit in the Admiralty Court on the bottomry 
bond. The defendant, in the first instance, delivered over the register 
to their attorney, for the purpose of commencing proceedings there, and 
?♦ was afterwards handed over to an officer of that court, who had com 
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petent jurisdiction to order such delivery, for the purpose of completing 
the sale of the vessel. That, therefore, was not an unlawful conversion, 
for the party would be liable to contempt if he had disobeyed such order. 
The plaintiffs had notice of the proceedings in the Admiralty Court, and 
might have opposed the order for the sale of the vessel, and it appears 
they might have interposed subsequently to that event. If this did not 
amount to an acquiescence of the sale on their parts, still, they took no 
steps whatever to oppose it. Afterwards, however, the judge of that 
court ordered the register to be delivered up, as being necessary to com- 
plete the title to the vendee on the sale of the ship. He had a competent 
jurisdiction so to do, and I therefore think that such a delivery cannot 
be deemed an unlawful conversion. At all events, the plaintiffs may have 
their remedy by bringing another action. 

Mr. Justice Burrough. When the facts of this case were fully un- 
derstood at the trial, I entertained no doubt whatever. At first, they 
appeared to be complicated ; but the proceedings in the Admiralty Court 
were eventually proved 'to have been regular. The plaintiffs, as as- 
signees of the bankrupt, demanded the register from the defendant, on 
the 5th of December, 1818, when the supposed conversion took place, 
but the suit was commenced in the Admiralty Court on the 28th of 
November preceding. After the commencement of that suit, the ship 
was seized, and the parties were cited to appear. The plaintiffs might 
have appeared three days after that citation, and it was proved that a 
proctor was present on their behalf. They might then have contracted 
for the vessel, or given bail, and disputed or prevented the sale ; but they 
did neither. After the ship had been sold, it became necessary to give 
up the register to the vendee, for the purpose of completing his title. 
No objection was even then made by the plaintiffs, and the sale could 
not be perfected without the delivery of the register, which was ordered 
by the Court of Admiralty, having full jurisdiction to make such an order. 
The captain had a property in the vessel, although he was not an equal 
part owner with the bankrupt, and when he delivered the register to the 
defendant, nothing whatever was said as to the bottomry bond. I there 
fore am of opinion, that the plaintiffs are not entitled to recover in this 
action. 

Mr. Justice Richardson. I am entirely of the same opinion. The 
defendant, in the first instance, received the register through the direc 
tions of West and Co., and it was eventually delivered over to the pur- 
chaser of the ship, in pursuance of a decree of the Court of Admiralty, 
which had competent jurisdiction to make such an order. That cannot 
amount to a conversion. Rule refused 



In Re PEARSON. — p. 366. 

The Court will grant a habeas corpus in the first instance, to bring np an mfant who 
had absconded from his father, and was detained by a third person without his consent 

Ma. Serjt. Blosset moved, that Pearson the younger might be brought 
up on a habeas corpus, on an affidavit which stated, that he had absconded 
from his father, without his knowledge or consent, to the house of a 
person by the name of Richardson, who was then resident in Yorkshire; 
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that the father went to inquire for him there, when Richardson said, 
that he was gone, and not then an inmate in his house ; that a constable 
afterwards wrote the father, that his son was still there ; that the former 
igain went there, when Richardson confined his son, and said that be 
was his (Richardson's) apprentice ; that the son was only thirteen years 
of age, and that his father, although assisted by the constable, could not 
take him out of Richardson's house, be having locked him up for the 
purpose of preventing them from so doing. 

On the Court's inquiring, whether this was not in the nature of an 
application for a rule nisi, that the writ might issue, the learned Ser- 
jeant referred to Wood's case, 3 Wils. 172, to show that this Court has 
a general jurisdiction to grant writs of habeas corpus, in all cases what- 
soever, in the first instance. He also cited the case of The King v. 
Penelope Smith, 2 Stra. 982, on which the application was 

Granted, (a) 

(a) In the case of The King v. Dthwal, 3 Burr. 1496, Lord Mansfield said, that «In 
cases of writs of habeas corpus, directed to private persons, « to bring up infants,' the 
Court is bound, ex debito justitie, to set the infant free from an improper restraint, bat 
they are not bound to deliver them over to any body, nor to give them any privilege; 
that this must be left to their discretion, according to the circumstances that shall ap- 
pear before them." 



CHITTY and Another v. BISHOP.— p, 413. 

In showing cause against a rule which had been previously before a radge at chambers, 
the same affidavits cannot be used, unless they are re-sworn and re-stamped. 



BRIGGS v. DIXON p. 414. 

The Court will not discharge a rule obtained by a defendant for a special jury, where 
no delay appears, nor will it be presumed to have been obtained for delay, although 
the defendant acknowledged the debt, and it was sworn that it was believed he had 
no defence to the action. 



LOPES v. DE TASTET. — p. 424. 

Under a commission issued to examine witnesses abroad* it ia no objection that a clerit 
to the plaintiff's attorney is appointed one of the commissioners, and settles the draft 
of the depositions of one of the plaintiff's witnesses. 



CLARKE v. DAVEY. — p.465. 

A constable who assists a parish officer in levying a distress for poor-rates, trader a war- 
rant of magistrates directed to such officer, is not liable to an action of trespass, al- 
though a demand was duly made on such constable in pursuance of the statute 24 
Geo. 2, c. 44, s. 6. 

The distress having been made on the 6th of June, and the action not commenced till 
the 6th of December following. Quere, whether it was brought within six calendar 
months after the act committed, as required by the eighth seetton of that statute? 
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DOE, on the demise of EVANS, ▼. ROE. — p. 469. 

in ejectment, if one part of the premises be vacant, and the other in the occupation of 
a tenant, it is sufficient for an affidavit to ground a motion for judgment against the 
casual ejector, to state, that a copy of the declaration was served on the tenant who 
occupied the one part, and that another copy was affixed on the door of that part 
which was vacant 



TRIPP v. PATMORE. — p.470. 

Wiere, in an nction on a bond, the defendant, after plea, had admitted the debt, but 
obtained a rale for a special jury, the court would not order the cause to be tried 
within the term, unless the plaintiff show whether it was a fit cause to be tried by a 
special jury, or not. 



BARLOW and Others, Executors of MARK BARLOW, deceased, v. 
BROADHURST. — p. 471. 

A promissory note, reciting that "the defendant had been awarded to pay 5002. to the 
representatives of J. S., and that he had paid him 100L in his lifetime, and thereby 
promised to pay his representatives 4002. three months after his death, pursuant to the 
award, first deducting thereout any interest or money J. S. might owe to the defend 
ant on any account," — may be given in evidence in an action brought by the repre- 
sentatives of J. & against the defendant, on an account stated between him and J. &, 
although it was improperly stamped as a promissory note. 
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This was an action of assumpsit. The first count of the declaration 
stated, that the defendant, before the death of the testator, to wit, on the 
23d of September, 1808, made his note in writing, bearing date on that 
day, whereby, after reciting, that by the award of W. H. the defendant 
was awarded to pay to the representatives of his father-in-law, the tes- 
tator, 500/., and that he, the testator, was in want of 100/., part of the 
said 500/., to supply his necessary occasions, which the defendant had, on 
the day aforesaid, paid to him, and taken a receipt ; and that the security 
for 500/. had been delivered up by the testator to be cancelled, but the 
defendant was to give a note for the remaining sum of 400/., payable at 
the time mentioned in the award, and security ; — the defendant, there- 
fore, promised to pay to the representatives of the testator 400/. in three 
months next after his death, without any interest for the same in the 
mean time, and pursuant to such award, first deducting thereout any 
interest or money which he (the testator) might owe to the defendant on any 
account ; that the defendant delivered the note to the testator, in his life- 
time, by means whereof, and by force of the statute, he became liable to 
pay him according to the tenor and effect of the note. The plaintiffs 
then averred the death of the testator, on the 1st of April, 1819; that 
he appointed them his executors ; and that they had duly proved his will ; 
that they have always been ready to permit the defendant to deduct from 
the said sum of 400/., in the note mentioned, all interest on any money 
which might be owing from the testator to the defendant, on any account 
between them ; and that three months from the time of the death of the 
testator had long since elapsed : — By means whereof, the defendant be- 
came liable to pay to the plaintiffs, as his executors, the said sum of 400/., 
in the note specified, after deducting thereout any interest, or any money 
which might be owing from the* testator to the defendant; and assigned 
for breach, that although they requested him to pay them that sum, after 
such deductions, that he refused to do so. The second and only other 
count was on an account stated between the defendant and the testator. 
Plea, non assumpsit. 

At the trial of the cause, before Lord Chief Justice Dallas, at Guild- 
hall, at the sittings after the last term, on the production of the note in 
evidence, it appeared that it was stamped with a three-shilling note stamp, 
as well as an agreement stamp of one pound ; when it was objected for 
the defendant, that as it was made payable three months after the death 
of Barlow, (the testator,) it required a stamp for 8s. 6rf. ; to which it was 
answered, that it might be treated either as a promissory note or an 
agreement, and that it might be given in evidence under the account 
stated. His lordship, being of that opinion, directed the jury to find a 
verdict for the plaintiffs, which they accordingly did ; but leave was given 
the defendant to move to set it aside, and enter a nonsuit, in case the Court 
should be of opinion that the plaintiffs were not entitled to recover. 

Mr. Serjt. Peake now moved accordingly. 

But Per Curiam. It is stated in the declaration, that the defendant 
had been previously awarded to pay to the representatives of the testator 
the sum of 500/.; that he had paid him 100/. in his lifetime; and that 
the note was given for the remaining sum of 400/., payable to his repre- 
sentatives three months after his death. That alone was sufficient to 
show that there was an account stated between the defendant and testator; 
but the terms of the note were to pay a certain sum, " first deducting 
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thereout any interest or money the testator might owe to the defendant 
on any account." The deductions, therefore, must rest entirely in con- 
tingency , and the instrument cannot be considered as a promissory note 
to pay a certain or definite sum, or at all events. The defendant ad 
mitted a sum to be due from him to the testator; that, therefore, was 
sufficient to enable the plaintiffs to give the instrument in evidence, 
under the account stated ; and it was the duty of the defendant to show 
what interest or moneys were due to him from the testator on that ac- 
count* 

Rule refused, (a) 

(a) See fFatkina v. Hewlett, 3 J. B. Moore, 211. 



HAWKINS v. EDWARDS. — p. 603. 

Where process appeared to be sued out in the name of A. by R, neither of whom were 
attorneys of this Court, and B. had no authority of any other attorney to act in his 
name, die Court set aside the proceedings, and ordered A. and B. to pay the costs 
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HARRIS and Others v. HILL and Others.— p. 17. 

On an issue as to the liability of defendants as partners, an attorney subpoenaed to pro- 
duce a composition deed, executed between them and another firm, showing the part- 
nership, may object to the production of the instrument, on the jrround that the dis- 
closure of its contents may prejudice the latter, in disputes with other persons. 

Assumpsit on a bill of exchange, accepted by the defendants. 

To prove the liability of some of the defendants as partners, in a 6rm 
called " The Foxhill Stone Pipe Company," the plaintiffs' counsel called 
a witness to produce a deed of composition, executed between the defend- 
ants and " The Middlesex Waterworks Company," for the purpose of 
showing that the defendants were all executing parties to the deed, as 
members of the firm, on whose behalf the bill of exchange in question 
was accepted. 

The witness, who was attorney for the Middlesex Waterworks Com- 
pany, produced the deed, but objected, on behalf of his clients, that it 
ought not to be read, inasmuch as it contained matters which might be 
prejudicial to their interests. There had been disputes between " The 
Middlesex Waterworks Company " and " The Foxhill Stone Pipe Com- 
pany," and the deed of composition, if now read, might be prejudicial 
to the former in their proceedings against other parties in the Court of 
Chancery. * 

Copley, S. G., for the plaintiff, submitted that the deed ought to be 
read, notwithstanding the objection urged by the witness. He admitted 
that in the case of title deeds the interests of third parties ought not to 
be prejudiced by the disclosure of evidence in their possession, however 
important to the parties at issue ; but he contended, that the rule laid 
down in such cases ought not to be extended to the present, where the 
object was merely to show a partnership between the defendants. 

Abbott, C. J. I cannot order the witness to produce the deed, if he 
informs me that the disclosure of its contents may prejudice his clients; 
and I can draw no distinction between this and the ordinary case, where 
a third party is called upon to produce the title deeds of his estate, and 
who may object to the disclosure of his title. 

The evidence was therefore not read. 

Copley, S. G., Gaselee, and Wilde for the plaintiffs. 

Scarlett and Marryatt for the defendants. 



Essex Summer Assizes, 1822. 



The KING v. BARKER. — p. 19. 

A person employed as a journeyman in the trade of a miller, and in the habit of re- 
ceiving money on his master's account, comes within the Embezzlement Act, 39 Geo. 
ac. 85. 



DowliiNg & Ryland's N. P. Cases, 20. 417 

Kent Summer Assizes. 

HORN v. SWINFORD p. 20. 

A witness attending to give evidence in a court of justice, who has absconded from his 
bail, may be retaken by the bail in Court, and he is not protected by his subpoena. 

In this case, a witness, having attended and given evidence in obedi- 
ence to his subpoena, was taken into custody in Court, by a person who 
alleged that he had become bail for the witness, and that the latter had 
absconded, and he had not been able to find him, until,, by accident, he 
found him in Court as a witness. 

The witness admitted that he had absconded from his bail, but claimed 
protection from arrest by virtue of his subpoena, which had compelled his 
attendance, and had exposed him to the peril of being retaken. 

Richards, C. B., said, that this case was an exception to the ordinary 
rule, by which witnesses in attendance on a court of justice are protected 
from arrest. Where a witness has absconded from his bail, he is entitled 
to no such protection. When a debtor is admitted to bail, he is always 
supposed to be in the custody of the bail ; and if he absconds, the bail 
may, for their own indemnity, take him, wherever he may be found. 
There "Was no reason for extending the ordinary rule to a person who has 
absconded from his bail, merely because he was exposed to the peril of 
being retaken when attending as a witness in a court of justice, in com- 
pliance with his subpoena. This, in fact, was not a fresh arrest ; it was 
in principle no more than a jailer retaking a prisoner who had escaped 
from his custody, which required no fresh warrant or process. 

The witness was therefore retaken. 



The KING v. ELIZABETH MASON. — p. 22. 

Where a defendant had established a saving bank consisting of 130 members, each of 
whom paid a weekly subscription of 2*. Id, the odd penny being paid to the defend- 
ant for the trouble of managing the affairs of the bank, the funds of which were to be 
disposed of once a week by lottery, consisting of 129 blanks and one prize amounting 
to 13/., which was to go to the holder of the fortunate ticket ; and the defendant hav- 
ing absconded, after receiving from one of the subscribers deposits to the amount of 
1(S. 8*., without receiving any benefit therefrom : Held, that the defendant was not 
indictable under the 52 Geo. 3, c 63, for embezzling the money as an M agent," or 
as a person having the possession of money " for safe custody ; " and held that, as 
the defendant had never at any one time more than 2s. Id, in her possession belong- 
ing to the prosecutrix, though she had received, in the aggregate, the whole sum of 
10L 8»., the indictment charging her with receiving that sum generally, could not be 
supported. 

Quaere, whether money can be considered as personal effects, within the meaning of 
the 52 Geo. 3, c. 63. 

vol. xvi. 53 - 
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The XING v. AUSTEN and Another. — p. 24. 

i'he statute 58 G. 3, c. 70, «. 4, authorizes the Court to order the county treasurer to pay 
to the prosecutcr or witnewes yhx. shall appear to have been active in the apprehen- 
sion of any person, and wiio shall give evidence against any person accused of grand 
or petit larceny, &c, the costs of prosecuting and appearing before the grand jury; 
Mid also to compensate them for their loss of time and trouble in such apprehension. 
Where a person had travelled 300 miles, and iru urred an expense of 17L, in tracing 
and endeavoring to bring two horsestealers to justice, and had succeeded in appre- 
nending them : Held, By Park, J M that under this 3tuteUi he was not entitled to any 
compensation for the money so expended. 



Middlesex Sittings after Hilary ~*erm 



HILL v. READ. — p. 26. 

Giving time to the acceptor of an accommodation bill, drawn for bis «» i ben*. \ *«- 
charges the drawer in an action by the indorsee ; but aliter where the ^Jtionis brosgat 
against the person for whom the bill is drawn. 

Assumpsit by the indorsee against the drawer of an accommodation 
bill accepted by one Waters. When the bill became due, it was dis- 
honored by the latter, for whose accommodation it had been drawn ; upon 
which the plaintiff, by whom it was discounted, gave time to the acceptor 
without the knowledge of the defendant, by taking his own promissory 
note for the amount, with interest; and it being objected that the defend- 
ant, as drawer, was thereby discharged, 

Gurney, for the plaintiff, urged, that although, in ordinary cases, giving 
time to an acceptor is a discharge of the drawer, yet the case of an ac- 
commodation bill is an exception to this rule ; but 

Abbott, C. J., held, that the exception as to accommodation bills ex- 
tends only to cases where the action is brought against the party for 
whose accommodation the bill was made ; and therefore, in an action 
against the drawer of a bill of exchange, which was drawn for the accom- 
modation of the acceptor, it is a good defence to prove that time was 
given to the acceptor, without the assent of the drawer. 



Nonsuit 



London Sittings after Easter Term. 



TURNER v. HOOLE. — p. 27. 

After a creditor had signed a composition deed in favor of his deotor, but afterwards 
induced the latter to give him bills of exchange for the full amount of his debt, dated 
on the day before the composition deed bore date ; and, after receiving one instal- 
ment, sued the debtor upon the bills, and recovered the amount, minus the instalment 
• Held, that the debtor might maintain money had and received against his 
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creditor to recover the difference between the amount of the composition and the full 
amount of the debt 

Assumpsit for money had and received. 

In December, 1820, the plaintiff, having become insolvent, proposed 
to his creditors, of whom the defendant was one, to enter into a compo- 
sition deed to receive 145. in the pound, in full satisfaction of his debts 
His attorney waited upon the defendant with this proposal, who then 
said that he would do as the other creditors did ; but at a subsequent in- 
terview stated that he would not sign the deed, unless he was guarantied 
his debt in full. He did, however, sign the deed on the 2d January, 
1821, but afterwards induced the plaintiff to accept bills to the full 
amount of his debt, which, though dated on the 1st January, before the 
date of the composition deed, were, in fact, drawn after that period. The 
defendant did not attend the meeting of creditors. In March, the plain- 
tiff's attorney again called upon the defendant, and tendered him an in- 
stalment of 35. in the pound, when the defendant told him, that he had 
bills from the plaintiff to the full amount of his debt, and that he would 
not receive the instalment as a composition, though he was willing to 
accept it as a payment on account generally. He in fact retained the 
money, and being afterwards desired to return it, or give a receipt for it, 
as an instalment of the composition money, refused to do either. The 
defendant was not paid any further sum under the composition deed, but 
proceeded against the plaintiff upon the bills, who, in consequence, paid 
them all, deducting the amount of the first instalment ; and the present 
action was brought to recover the sum of 18 guineas, being the amount of 
65. in the pound upon the defendant's original debt of 63/., over and above 
the sum agreed upon by the composition deed, namely, 145. in the pound. 

It was contended for the defendant, that the action could not be main- 
tained. The defendant had in fact never received any thing under the 
composition deed ; for, at the moment of the payment, he declared that 
he received it generally on account of his claim. The plaintiff had ac- 
cepted bills to the full amount of that claim, dated prior to the date of 
the deed ; he had subsequently paid those bills ; and he could not now be 
allowed by the present action to repudiate his own contracts, and annul 
his own acts. ' 

Abbott, C. J. The law upon this subject has been long established, 
and is, in my opinion, a wise and equitable law. The object of it is 
this — that one creditor shall not be allowed to get hold of all the property 
of an insolvent, so as to oppress a falling man on the one hand, and to 
injure the rest of the creditors on the other. This case is clearly within 
the scope of the law. The defendant signs the deed, and agrees to ac- 
cept 14i. in the pound in satisfaction of his debt, but afterwards contrives 
to obtain from the plaintiff bills for the whole, and which are afterwards 
paid. I am of opinion that he had no right to do this. It was a fraud 
either upon the insolvent, or upon the other creditors ; and, therefore, I 
think he is liable to refund the surplus which he has so received, namely 
the 65. in the pound. 

Verdict for the plaintiff. 1) 
Denman. C S.,and Comyn for the plaintiff. 
Scarlett and Milner for the defendant. 

(«) Vide 6T R. 146; 4 East, 371. 
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MUIR, Administrator of MUIR, deceased, v. FLEMING. — p. 29. 

If a policy of insurance is left in the hands of an agent, merely for safe custody, thtugh 
he advances money to the assured, without any other security than the policy, the 
agent acquires no general lien on the instrument for s*uch advances ; wtd alter if 
left with him as a security generally. 

Detjnue for a policy of insurance for 1500/., effected upon the life of 
the plaintiff's intestate, a merchant at Edinburgh, remaining in the hands 
of the defendant, his agent in London, and on which the latter claimed 
a general lien, upon a balance of accounts between himself and the de- 
ceased. 

On the part of the plaintiff it was proved, that the intestate died insol 
vent, and that the plaintiff, before the action was commenced, had ten* 
dered to the defendant the sum of 180/., the balance due from the intes- 
tate's estate to the defendant upon the face of the accounts then in the 
plaintiff 's hands, for one year's premium upon the policy, which had been 
paid by the defendant, and for interest generally, which the defendant 
had refused to accept. 

It was proved, on the other hand, that the policy was effected in the 
year 1810, and had been immediately placed in the defendant's hands; 
that the defendant, had regularly paid the premium upon it ; that the de- 
fendant, both before and since the date of the policy, had been in the 
habit of making advances for the intestate,. for which he never had any 
other security than the policy ; that the account was generally against the 
intestate ; and that the defendant had advanced to the plaintiff the money 
necessary to defray the expenses of taking out letters of administration. 
Upon this evidence it was contended, that the defendant had a general 
lien upon the policy for the amount of his claim upon the intestate, and 
that therefore he could not by law be compelled to give up the possession 
of it until that claim was satisfied. 

Abbott, C. J. I am of opinion that the defendant in this case is not 
an agent in the meaning of the word, which is necessary to confer a 
general lien. In a case like the present, a general lien can be claimed 
only in respect of a general balance of accounts, and it does not seem to 
me that we have any decisive evidence here that there ever existed any 
general balance of accounts between the parties* But a special contract 
may raise a special lien, and I shall therefore leave it to the jury, as a 
question of fact, to say whether the policy of insurance was left in the 
hands of the defendant, merely as the agent of the intestate, for safe 
custody, or whether it was deposited with him as a security for his ad- 
vances, telling them, that in point of law, in the former case, their ver- 
dict must be for the plaintiff, and, in the latter, for the defendant 

The jury found for the defendant 
Denman, C. S., and Tindal for the plaintiff. 
Scarlett and Chitty for the defendant. 
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London Adjourned Sittings after Trinity Term. 

WILSON v. TUCKER, Executrix of TUCKER. — p. 30. 

The executrix of an attorney is liable in case for the negligence of her testator, in not 
making due inquiry into the validity of a security upon which his client proposes to 
advance money. It seems, however, that the duty of an attorney is not so strict, but 
that if he is lulled by the assurance of his client into a persuasion that the security is 
good, so as to abate'his vigilance in the inquiry into its validity, his liability for neg- 
ligence is discharged. 

Cask against the executrix of an attorney, for injury sustained by the 
negligence of the testator, in not duly examining a will previous to pre- 
paring an assignment of a legacy to the plaintiff, as a security for the 
sum of 2102. advanced by him to a borrower. 

The facts not disputed were these. The plaintiff being applied to by 
a Mr. Freshfield to make him an advance of money upon the security of 
a legacy under the will of a relation, by way of assignment, employed 
the testator, an attorney, to prepare the deed, which he did, and the 
money was advanced. It turned out that the bequest in the will was 
qualified by a condition, that if any legatee should " assign his legacy," 
or should in any manner conduct himself, in reference to the will, " so as 
to give trouble to the trustees," his legacy should become absolutely void. 
The assignment led to a suit in equity, which terminated in a decree 
declaring the legacy void, and the security becoming unavailing, the plain- 
tiff now sought in this action to recover the damages thereby sustained. 
A letter from the testator to the plaintiff was admitted, in which he ad- 
verted to some doubts which had been raised as to the validity of the 
legacy, but added, that he thought the objection must fail, as the assign- 
ment was not calculated " to give any trouble to the trustees." 

To prove direct instructions to the testator to examine the will, a 
witness was called, who stated that she accompanied the plaintiff to Mr. 
Tucker's, and heard the former request the latter to prepare the assign- 
ment, and to go to Doctors' Commons and examine the will, at the same 
time warning him to pay no regard to any thing Mr. Freshfield might 
say ; and that at a subsequent interview, Mr. Tucker said to her, he was 
afraid Mr. Wilson would lose his money, adding, " If he does not, I 
shall." 

For the defendant, the testator's clerk was called, who was present at 
the tune the supposed instructions were given, and negatived any mention 
of Doctors' Commons being made. The plaintiff merely gave orders for 
the assignment, adding, that he knew the security was good, as he had 
inquired of the trustees ; and upon this evidence it was contended, that 
the plaintiff's own conduct was such as to lull the testator's vigilance to 
sleep, and to exonerate him from those precautions which it would other- 
wise have been his duty to take, and consequently that the plaintiff could 
not recover. 

Abbott, C. J. It appears in this case, that an extract from the will 
containing the legacy to Freshfield, was furnished by the plaintiff to the 
testator, and no more, and the complaint against him is, that he rested 
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satisfied with that extract, and did not examine all the will, as it is con- 
tended he ought to have done. In point of law it was clearly his duty, 
as the attorney employed by the plaintiff, to examine the whole of the 
will, unless any thing was said or done by his employer which could fairly 
and reasonably lead him to think that such a precaution was unnecessary. 
If the plaintiff really charged him to examine the will, then he was clearly 
guilty of the negligence imputed to him by omitting to do so, — if, on 
the contrary, the plaintiff told him, that he knew the will was sufficient 
and the security good, his caution might perhaps be not unnaturally lulled 
to sleep, and his liability in consequence removed. Upon this point there 
is contradictory evidence ; but there are other important facts uncontra- 
dicted ; namely, that Mr. Tucker, on one occasion, when speaking of the 
transaction, said, " If Wilson don't lose the money, I shall," and that in 
his letter to the plaintiff he betrays both a consciousness of neglect, and 
a desire to avoid the consequences of it, by misrepresenting the import of 
the disqualifying clause in the will. It is peculiarly for a jury to decide 
upon such evidence, but they should, I think, be strong facts which are 
held sufficient to absolve an attorney from those duties and liabilities which 
the law imposes on him, and the benefit of which it is the very object of 
his employer to secure. 

The jury found for the plaintiff. 

Scarlett and D. JP. Jones for the plaintiff. 
Puller and S. Comyn for the defendant. 



RALLI v. SARELL.— p. 33. 

An order for the payment of a sum of money, in the event of a certain contingency, 
cannot % be declared upon as a bill of exchange, though accepted by the drawee; bat 
if a conditional acceptance is declared upon, it must be set forth specially, with an 
averment that the condition has been performed. 

Assumpsit by the indorsee against the acceptor of a bill of exchange. 
The declaration was in the common form, and contained a count for 
goods sold and delivered, and the money counts. The instrument de- 
clared upon was in these words : — " Mr. Philip Sarell, London. — Con- 
stantinople, 24th December, 1821. Having been summoned into Court 
by Messrs. S. S. Theodore Ralli and Co. of this place, requiring of us to 
be paid for the two bonds by us delivered to them, under date of 1 1th 
and 18th September last past, agreeable to what therein was expressed, 
relative to the debt of Mr. W. Llewellen, towards Messrs. E. Ralli and 
Co., the said debt claimed by the above Messrs. T. Ralli and Co., and 
as we could not withdraw ourselves, nor avoid the said obligations or 
bonds ; in consequence, we have paid unto them on account of the above 
said debt 16,652/. arising from the proceeds of the part of the goods 
deposited in our hands, specified in the above-cited bonds, (the remainder 
of the goods having been delivered in their state,) and the rest until the 
complement of the proceeds of the said portion amounting to 81,025/ 
18c, and it has been agreed to write jointly to you and Messrs. E. Ralli 
and Co., above named, for the purport that you will pay to the order of 
Messrs. T. Ralli and Co. the complement of the proceeds here above 
mentioned of 81,025/. ±8, which, at the exchange of this day, of 37 
less 4 per cent, brokerage of exchange, amounts to 2187/. 3*. sterling, 
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ninety-one days after the receipt of the present letter, but though to b% 
well understood, that if in the interval, you should have paid in the hands 
of the above said Messrs. E. Ralli and Co. six hundred pounds sterling, 
on account of the proceeds of the iron by the ship Darius, according to the 
fixed agreement in the bond of the 18th September, or that you might 
have paid some sum in discharging and to alleviate one of above said bonds, 
which sum or sums must be deducted and accounted for with that, that in 
virtue of the present, you will have to pay for the object above specified. 
Richard and Philip Sarell, per procuration of Theodore Ralli and Co., 
Michael R. Marviogordato. This credit is confirmed by me, P. Sarell." 

The plaintiff having proved a prima facie case, two objections were 
taken for the defendant. First, that this instrument was not a bill of 
exchange, being payable on a contingency ; and second, that the accept- 
ance was. a conditional one, and ought to have been specially declared 
upon. It was quite settled law that no bill of Exchange was valid, unless 
it was payable at all events, and dependent upon no contingency ; (a) 
and it had also* been decided, that in an action against the acceptor, a 
conditional acceptance must be 'stated as such in the declaration, with _ 
an averment that the condition had been performed, (b) In this case, 
the instrument was dependent upon two contingencies, and there was 
no averment of the performance of the conditions upon which the ac- 
ceptance was given. 

Abbott, C. J., held both objections to be fatal, and therefore directed 
the plaintiff to be nonsuited. 

. Gurney and Littledale for the plaintiff. 
Marryatt and Puller for the defendant. 

(«) 3 Ld. Raym. 67. Burr. 32a Stra. 1153L (b) 4 Cainpb. 17& 1 Marsh. 17& 
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G. T. KING and J. KING v. WILLIAMSON and CLAPTON. 

—p. 35. 

In case for negligently pulling down a wall adjoining a wall of plaintiffs' cellar, where- 
by the roof of the latter fell in, and a quantity of wine was destroyed, and it appearing 
that the proximate cause of the damage was the placing a quantity of bricks on the 
roof of the cellar: Held, that this was no variance, and need not be set out in the 
declaration to support the action. 

Case for negligently pulling down a wall adjoining to the wall of the 
plaintiffs* cellar, whereby the last-mentioned wall was weakened, ami 
the roof of the cellar fell in, and a quantity of wine therein was de- 
stroyed. 

The facts of the case were these. The plaintiffs, who were wine mer- 
chants, occupied a wine cellar situated under a yard adjoining to a ware- 
house belonging to the defendant Williamson, who, being desirous of 
rebuilding the warehouse, employed the defendant Clapton, a builder, 
for that purpose. In the course of the work, a large quantity of bricks 
was deposited in the yard over the roof of the plaintiffs' cellar, and a 
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wall of the warehouse which adjoined a wall of the cellar, was pulled 
down, without any support being given to the latter, by shoring up or 
otherwise. As the work went on, the plaintiffs' wall became very much 
weakened, and at length the roof of the cellar gave way, and a great 
number of the bricks were precipitated among the bottles of wine therein, 
and destroyed a considerable quantity. The question was, as to the lia- 
bility of the defendants, the amount of damage not being disputed. 

For the plaintiffs several witnesses deposed, that the defendants ought 
to have shored up and supported the plaintifls' wall, while they were 
pulling down a wall adjoining to it ; that a material so heavy as bricks 
ought not to have been laid over the roof of a cellar ; that from the situ- 
ation and appearance of the yard, the defendants might have judged that 
there was a cellar under it ; and that by these acts of negligence and 
misconduct the injury had been occasioned. 

For the defendants it was proved, that they were ignorant of the fact 
of there being a cellar beneath the yard ; that the yard itself indicated no 
appearances which could lead any person to suspect that fact ; and that 
the plaintiffs' wall was old and ruinous before the defendants' operations 
were begun. 

Upon this case two objections were taken for the defendants. First, 
that as the depositing the bricks in the yard was proved to have been the 
proximate cause of the damage, and there was no averment in the decla- 
ration to that effect, there was a fatal variance between the evidence and 
the record ; and second, that the acts of negligence imputed to the de- 
fendants, were not such as would support the action. The first was the 
not shoring up the plaintiffs' wall ; but that was no part of their duty ; on 
the contrary, it was a matter of caution properly incumbent on the plain- 
tiffs themselves. The other was the laying bricks over the cellar ; but the 
defendants did not know, nor had they any reason to suppose, that there 
was a cellar under the yard, and therefore had been guilty of no negli- 
gence in that respect. On both these grounds it was submitted that the 
plaintiffs must be nonsuited. 

Abbott, C. J. Neither of the objections taken appears to me suffi- 
cient for a nonsuit. With respect to the supposed variance, as the act 
of depositing the bricks in the yard was done in connection with that of 
pulling down the wall, and in furtherance of the same object, namely, the 
rebuilding of the warehouse ; I think they must be considered as one 
joint act, and therefore the allegation in the declaration is sufficiently 
supported by the evidence. As to the second objection, I think it is a fit 
question for the jury to decide, whether it was the duty of the defendants 
to have supported the plaintiffs' wall, while they were removing the ad- 
joining wall, and to have inquired and ascertained that there was no 
cellar beneath the yard, before they deposited a heavy load of bricks upon 
it. If the jury should decide this question in the affirmative, I am of 
opinion that the defendants' negligence and misconduct in these particu- 
lars, are such as render them liable in law ; and therefore the plaintiffs 
will be entitled to recover a compensation from them for the injury sus- 
tained by their means. 

The jury found a verdict for the plaintiffs, (a) 
Scarlett for the plaintiffs. 

t Copley, S. G., and Campbell for the defendant Williamson. 
Denman, C. S., for the defendant Clapton. 

la) Vide Jonet v. Bird. 1 Dowl. & R v . T li. 4H7 
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Middlesex Adjourned Sittings after Michaelmas Term. 

LACON v. HIGGINS, alias ISAAC — p. 38. 

The validity of a marriage, celebrated in a foreign country, must be determined in an 
English court by the lex loci where the marriage is solemnized. 

On a plea of coverture, where the parties, who were British subjects, were married in 
France : Held, that if the marriage would not be valid in that country, it would not 
be valid in this. 

A printed copy of the tf Cinq Codes w of France, produced by the French vice-consul, 
resident in London, purchased by him at a bookseller's shop at Paris, received as 
evidence of the law of France, upon which this Court would act 

A witness who had voluntarily paid into the hands of the sheriff a sum of money, on be- 
half of a defendant, in lieu of bait; without any inducement from the latter, rejected 
on the voire dire as an interested witness. 

Assumpsit for goods sold and delivered, and work and labor, with the 
common money counts. The defendant pleaded coverture, and averred, 
that before and at the time of making the several supposed promises and 
undertakings mentioned in the declaration, she was and still is the wife of 
one Henry Higgins. Replication denied the marriage, and issue thereon. 

To sustain the defendant's plea of coverture, it was proved by one 
witness, that in January, 1818, (being then the widow of a gentleman 
named Isaac) she was married at Versailles, in France, to a gentleman 
named Henry Higgins, according to the rites and ceremonies of the 
Church of England, by a clergyman of the establishment. The defend- 
ant and her husband had been previously residing in Paris, were both 
British subjects, natives of Ireland, and were stated to be of the Roman 
Catholic persuasion. They had gone from Paris to Versailles for the 
purpose of being married. The ceremony was performed at a hotel, 
in the presence of two witnesses, one of whom was a relative of Mr. 
Higgins, and the other was the defendant's waiting woman. The latter 
being resident abroad, she could not be produced. It was stated that 
the clergyman had written a certificate of the marriage, and delivered 
it to the parties, but that document was not given in evidence. After 
the marriage was so solemnized, it was proved by several witnesses that 
the parties cohabited together as man and wife, and both in England and 
Ireland were received as such amongst their respective relatives, friends, 
and acquaintance. There was no proof that at the time the debt in 
question was contracted they cohabited ; but it was stated generally, that 
ever since the marriage they had lived together as man and wife, and had 
had one child. It was stated that British subjects, resident in Paris, were 
usually married at the English ambassador's, where a register of mar- 
riages solemnized there was regularly kept. On this evidence the de- 
fendant's case rested. 

Scarlett, (with whom were Espinasse and Dowling,) for the plaintiff, 
in answer to this case, proposed to show, that by the law of France, the 
marriage of the defendant, celebrated in the manner stated, was invalid, 
and consequently could not support the plea of coverture. There could 
be no doubt that the validity of a marriage, celebrated out of England, 
must be determined according to the laws of the country in which the 
vol. xvi. 54 
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ceremony takes place. If this marriage would be invalid in France, it 
followed as a consequence, that it would be invalid in England. For 
this the case of Dalrymple v. Dalrymple, (a) decided by Lord Stowell, 
is an express authority. There the question was, whether the marriage 
between the parties , was valid according to the laws>of Scotland; the 
learned judge deciding that the validity of the marriage must be deter- 
mined by the laws of the country in which it was solemnized. The only 
question then was, as to the mode of proving the lex loci in this case. 
For this purpose he proposed to call the French vice-consul, resident in 
London, who had in his possession a printed copy of " Les Cinq Codes " 
of France, forming a part of the library of his office. This, he submitted, 
was the best evidence which could be produced upon such a subject ; and 
this Court, in determining the validity of the marriage, must act upon the 
French law so proved. 

Abbott, C. J., said he would first hear the witness before he decided 
upon the admissibility of the proof proposed to be offered. 

M. Philip Francois Nettement, vice-consul of France, resident in 
London, was then examined. He produced a printed copy of " Les 
Cinq Codes," purporting on the title-page to be published by authority 
of the government of France. He said the book now produced was 
part of the library of his office. It contained the written law of France, 
and was the book upon which he acted in his office of vice-consul, when 
any question arose as to the law of France. The " Cinq Codes " was 
printed by the authority of the French government, and the copy now 
produced was similar to those copies upon which the municipal authori- 
ties and judicial tribunals of France would act. The " Cinq Codes " was 
a digest of the customaty and written laws of France, as they prevailed 
in their various modifications throughout the provinces of France prior 
to the Revolution. There were now no written records of the law of 
France as in this country, with respect to the law of England. The 
copy of the codes in his possession was not delivered to him by any 
official functionary of the French government ; he purchased it at a book- 
seller's shop in Paris, for the use of his office ; and importing on the title- 
page that it was printed by authority, and believing the fact to be so, he 
acted upon it in his official capacity. 

Copley, S. G., (with whom was F. Pollock,) for the defendant, con- 
tended, that this was not sufficient proof of the raw of France. It was 
an established rule of evidence, that in order to prove in a court of jus- 
tice in this country the law of a foreign country, an attested copy of the 
law must be produced, (b) No such proof in this case had been given. 

a) 12 Haggard's Cons. Rep. 54. 

(b) Vide Jives v. Hodson, 7 T. R. 242 ; Clemr v. Levi, 3 Camp. 166; fngiis v. Usha- 
wood, 1 East, 515; and Boihlingk v. lnglis, 3 East, 381. The principle laid down in 
these cases was acted upon in 

BROWN v. GRACEY, Michaelmas, 1821. 

If a promissory note, made in Scotland, be sued upon in this country, and there is any dif- 
ference between the law of the two countries as to the liability of the defendant, it Ii« 
upon the latter to prove the difference. 

This was an action upon a promissory note and the money counts. Verdict foi 
plaintiff. J 

Gurnetf moved for a new trial, upon the ground that the whole of the contract, on 
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The book now produced must have been printed from some written 
records. Supposing it to have been printed from a digested compilation 
of the customary and written law of France, as stated by the witness, 
still the digest must be written and deposited in the archives of the French 
legislature, so that an authenticated copy of it might have been produced. 
But supposing this not to be requisite, what proof was there that the 
book now produced was a genuine publication ? The witness stated that 
he had bought it at a bookseller's shop in Paris ; it was not delivered to 
him officially by any functionary of the French government, to act upon 
in his character of vice-consul, and therefore there was not the best 
evidence, even of this description, which might have been produced. 
The Court could not act upon such evidence of the law of France. It 
must be, proved to be an authentic copy; by a comparison, at least, with 
the original from which it was printed. 

Flannagan, amicus curiae, mentioned that in Sir Thomas Pictou's 
case, (a) where the question arose as to the right of inflicting torture in 
the island of Trinidad, (formerly under the dominion of Spain,) the at- 
torney-general of the island was examined as a witness, and the Court 
allowed him to refer to printed books purporting to contair! the law of 
Spain, as it was understood to exist in the island with respect to the 
jurisprudence of the colonial settlements of that country. In that case 
Lord Ellenborough, C. J., expressed no doubt that such books were re- 
ceivable as evidence of the law of Spain and of Trinidad, and they were 
accordingly acted upon in discussing the question then under considera- 
tion, (b) 

Scarlett, in reply, was stopped by 

Abbott, C. J., who said the general rule certainly was, that the 
written law of a foreign country must be proved by an examined copy 
before it could be acted upon in an English court ; but, according to his 
recollection, printed books upon the subject of the law of Spain were 
referred to and acted upon in argument in Sir Thomas Picton's case, as 
evidence of the law of that country, and therefore he should act upon 
that authority, and receive the printed copy now produced as evidence 
of the law of France. 

Les Cinq Codes (c) was then received, and the plaintiff's counsel relied 
upon lib. 1, tit. 1 1, cap. 3, and the following articles in the Code Civil : — 

Art. 63. Before the celebration of marriage, the officer of the civil 
state shall make two publications, at eight days' interval, on Sunday, be- 
fore the door of the town-hall. Such publications, and the act of them 
to be drawn up, shall set forth the prenomens, names, professions, and 
domiciles of the future couple, their state, either of full age or minority, 
and the prenomens, names, professions, and domiciles of their fathers 

which the action was brought, being made in Scotland, the plaintiff should have proved 
at the trial that, by the law of Scotland, the defendant was liable. But 

Abbott, C. J., said, that if the law of Scotland differed from the law of England as to 
the liability of the defendant, it lay upon the defendant, and not the plaintiff, to show it 
The other judges were of the same opinion. 

Kale refused. MS. 

(a) 30 Howell's St Tr. 514, et seq. 

(b) In that case the objection was waived, the Spanish law books beinjr r*»fw»d to 
hy consent — Ed. 

(c) Viae Barrett's Verbal Translation of the Code Napoleon. 
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and mothers. The act shall set forth, moreover, the days, places, and 
hours, where the publications shall have been made ; it shall be inscribed 
upon a register by itself, which shall be marked and certified in manner 
prescribed by article 41, (a) and deposited at the end of each year in the 
registry of the tribunal of the district. 

Art. 64. An extract of the act of publication shall be affixed at the 
door of the town-hall, and shall remain so during the eight days' interval 
between the one and the other publication. The marriage cannot be 
celebrated before the third day after, and exclusive of that of the second 
publication. 

Art. 63. In case of opposition, the officer of the civil state may not 
celebrate the marriage before his receipt of the dismissal, under pain of 
a fine of 300 francs and all damages. 

Art. 74. The marriage shall be celebrated in the township where one 
of the couple shall be domiciled. Such domicile, as to marriage, shall be 
established by six months' continued habitation in the same township, (b) 

Abbott, C. J., said, he should have great difficulty in pronouncing 
that this marriage was void for non-compliance with the French law so 
expressed, unless there was a nullifying clause. 

The French vice-consul was then examined again, and he stated, that 
from his education and habits he was conversant with the law of France. 
Speaking from his knowledge of the administration of the marriage law 
of France, he deposed, that marriages celebrated in thai country, con- 
trary to the articles 63, 64, and 74, were absolutely null and void. A 
marriage in violation of these articles was in fact no marriage at all ; and 
the issue of such marriages were bastardised. A marriage between 
British subjects, if solemnized according to the law of England, at the 
British ambassador's, is recognized as valid, but then it must be registered 
by the ambassador, to render it operative there ; but if the parties are not 
married at the British ambassador's, they must comply with the law of 
France, in like manner as French subjects. Even if persons lived to- 
gether, and were acknowledged as man and wife, that circumstance 
would not avail if the legality of the marriage came afterwards into 
question. Upon this evidence, coupled with the law above mentioned, 

Abbott, C. J., said, the result was indisputable ; the only doubt he 

(a) Art 41. The registers shall be numbered from first to last, and each leaf shall be 
signed by the president of the tribunal of First Instance, or by the judge supplying his 
place. 

(6) 63. Avant la celebration du mariage, l'officier de Petat civil fcra deux publications, 
a mm jours d'intervalle, un jour de dimauche, devant la porte de la maison commune 
Ces publications, et Pacte qui en sera dresae enonceront les prenoms, noma, professions, 
et domiciles des future epoux, leur qualite de majeure ou de mineurs, et lea prenoms, 
noma, professions, et domiciles de leur peres et m£res. Cet acte enoncera on outre 
les jours, lieux et heures ou les publications auront ete fuites : il sera inscrit sur un seul 
registre, qui sera cote et pa raphe comme il est dit en Particle 41, et depose a la fin de 
chaque annee au greffe du tribunal de l'arrondisseroent 

64. Un extrait de Pacte de publication sera et restera affich6 a la porte de la maisoi. 
commune pendant les huit jours d'intervalle de Pune a Pautre publication. Le mariage 
ne potirra etre celebre avant le troisieme jour, depuis et non compris celuide la aecomlc 
publication. 



68. En cas d'opposition, l'officier de Petat civil ne pourra celebrer le mariage avant 

Su'on lni en ait remia la mainlevee, sous peine de trois cents francs d'amende, et de tons 
ommages-interets. 

74. Le mariage sera cetebre dans la commune ou Pun des deux epoux aura son domi- 
cile. ^ Ce domicile, quant au manage, s'etablira par six mois d'habitation continue daitf 
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hud was, whether the evidence of the French law was properly received 
If he were to hold that the evidence was not receivable, the plaintiff 
must be nonsuited ; but if he were to admit it, then the defendant would 
be entitled to move for a new trial, which would put the parties to further 
expense. He was prepared now to give his opinion upon the question as 
to the validity of the marriage, with reference to the French law, if the 
parties were disposed to abide by his decision, without carrying the 
question farther. 

The counsel on both sides agreed to waive all objection as to the ad- 
missibility of the evidence of the marriage law in France, and abide by the 
decision of his lordship upon the effect of the law, as proved ; upon which 

Abbott, C. J., said, I am clearly of opinion, then, that, according to 
the law of France, this marriage is invalid, and consequently must be so 
considered in an English court of justice. I take it, according to the general 
rule laid down by Lord Stowell in Dalrymph v. Dalrymple, that a marriage 
celebrated out of England is valid or invalid in England, according as 
it would be valid or invalid in the country in which it is celebrated. Irr 
that case the whole inquiry was, whether the supposed marriage between 
the parties was a valid marriage according to the law of Scotland, in 
which country the contract took place ; and the decision of the Court was, 
that it was a valid marriage. The question in this case is, whether, as- 
suming the marriage to have been celebrated at Versailles in the manner 
mentioned, it is or is not a valid marriage according to the law of France. 
I am of opinion that if it is void there, it is void here. According to 
what has been said by the French vice-consul, and upon reference to the 
" Code Civil," which contains the written law of France, a marriage in 
that country requires to be performed, with a great variety of circum- 
stances and formalities. Those who complain of the circumstances 
requisite to make a marriage valid by the English law, may look with 
complacency to our laws upon the subject of marriage, when compared 
to those of France, which require much greater notoriety of publication 
to render the contract valid ; but we have nothing to do with the policy 
of the French law in the consideration of the present case. I do not 
find any express declaration that a marriage celebrated otherwise than in 
compliance with the articles which have been read, shall be deemed null 
and void, but the language of articles 63 and 64 seems expressly to re- 
quire certain things to be done before the marriage shall be celebrated, 
and article 74 requires, that the parties shall be domiciled six months in 
the township where the marriage is celebrated, before it can be solemnized. 
Now, in this case, none of these requisites have been complied with, nor 
is there any circumstance which takes it out of the general operation of 
these laws. The marriage is not celebrated at the British ambassador's 
residence, so that it is a case falling within the operation of the general 
law ; and che vice-consul, who states himself to be well acquainted with 
the laws and customs of France, says, that the marriage ceremony, if 
otherwise solemnized than as required by the articles mentioned, is invalid 
and inoperative; consequently, if this would be a bad marriage in France, 
I am bound to say that it is also bad in England. As the parties have 
agreed to abide by my opinion upon the effect of the French law, in the 
manner proved in evidence, the issue upon the coverture must be found 
for the plaintiff. 

Verdict for the plaintiff. 



430 Ashbourne v. Price. N. P. 1823. 

In the course of the trial another point of evidence arose. When the 
defendant was arrested, a female relative of hers deposited in the hands 
of the sheriff the amount of the debt, together with a sum of money for 
costs, in lieu of bail, under 43 Geo. 3, c. 46. This person being ten- 
dered as a witness on behalf of the defendant to prove some material 
facts, she admitted on the voire dire, that she had, of her own accord, paid 
the money into the hands of the sheriff, without any suggestion of the de- 
fendant. She did not lend the money to the defendant, but had voluntarily 
paid it into the sheriff's hands in lieu of bail, to obtain her liberation. 

The plaintiff's counsel objected that she was interested in the result 
of the cause, and therefore could not be examined. She had a resulting 
interests Her situation was precisely similar to that of bail, who could 
not be examined for a defendant in a civil cause. 

The defendant's counsel, contra, urged, that this could only be con- 
sidered as money lent to the defendant ; and for which she would be ul 
timately liable to her relative. Supposing the action should fail, the 
money would be paid over in the first instance to the defendant, and not 
to the person who had advanced it. The sheriff must be considered as 
receiving the money immediately from the defendant herself in lieu of 
bail, and he would pay it into Court in her name; and to her alone the 
Court would order it to be paid out, if the plaintiff failed in this action. 
The witness therefore had no interest in the suit. 

Abbott, C. J. If this had been money lent by the witness to the de- 
fendant, so as to constitute the relation of borrower and lender, I do not 
see how the witness could be disqualified on the voire dire ; but there is 
no privity between her and the defendant. She says expressly, that the 
defendant did not apply to her to advance the money, but that she vol- 
untarily and of her own accord paid the money into the hands of the 
sheriff. I think she is liable to the same objection, on the ground of 
interest, to which bail are liable ; she has a resulting interest in the cause, 
and therefore I think she cannot be examined. 

The witness was therefore rejected. 



London Adjourned Sittings after Michaelmas Term. 



ASHBOURNE, Administrator of HOLNE v. PRICE, Gent., one, 

&c. — p. 48. 

Where an attorney's clerk admitted, on the taxation of costs before the master, that the 
suit in which the costs were taxed was conducted by his employer from motives of 
charity, on behalf of the plaintiff: Held, that the clerk was such an agent as to bind 
his master by such admission. 

Assumpsit for money had and received. 

The defendant, an attorney of this Court, had conducted a suit for the 
intestate, a seaman > employed on board a South Sea whaler, against his 
captain, for wages, and recovered a verdict, with damages to the amount 
of 25Z. 18*. bd. y which sum he received from the attorney for the de* 
fendant in that suit, but which he had refused to pay over to the present 
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plaintiff, who claimed it as administrator of the intestate, upon the ground 
that, on a balance of accounts between, them, the intestate was indebted 
to him in a sum exceeding the damages recovered, tor the costs of con- 
ducting the action. To rebut this defence, it was proposed to prove a 
declaration on the part of the present defendant, that he had undertaken 
the suit for the intestate from motives of charity, and that he had agreed, 
in the event of obtaining a verdict, not to charge him any extra costs, 
but to be satisfied with those paid by the defendant in that action. For 
this purpose a witness was called, who stated, that at the taxation of costs 
in the former suit, a clerk of the defendant, who attended on that occa- 
sion as his representative, said, " he hoped the master would make as 
liberal an allowance as he could, because Mr. Price had undertaken the 
cause from charitable motives, and had promised his client (the intestate) 
not to charge him any extra costs ; " and that on a subsequent day the 
same declaration was repeated by the same person in the presence of the 
defendant Price, who did not contradict or object to it. 

It was contended for the defendant, that the declaration of a clerk, as 
to the terms upon which his master had undertaken any particular cause, 
was not admissible in evidence against the latter, but that it must be 
proved out of the mouth of the defendant himself. There was nothing 
in this case to take it out of the general rule of law, which excluded 
hearsay evidence. In the case of an action upon the warranty of a horse, 
sold by a servant for his master, the servant's declaration of soundness 
would not be evidence to prove a warranty by the master ; and that was 
a parallel case with the present. 

Abbott, C. J., said, the case supposed was distinguishable from the 
present, because there was not, in the instance of a groom selling a horse 
for his master, that direct and positive agency, which existed on the part 
of an attorney's clerk attending to tax the costs of an action conducted 
by his employer. In this case the clerk was clothed with a full and im- 
mediate agency by and for the defendant ; he appeared and acted as his 
representative, by his instructions, and for his benefit and convenience ; 
and standing in that close and intimate connection with him, the decla- 
ration of the one was, in effect, the declaration of the other, and was there- 
fore admissible in evidence. These circumstances appeared to him to 
take this case out of the general rule of law, and therefore upon the 
whole he thought it right to let in the evidence. 

The case went to the jury, under these circumstances, without any 
substantial defence, and they found a verdict for the plaintiff. 
& Comyn for the plaintiff. 
Scarlett for the defendant. 



LEE v. NEWSAM. — p. 50. . 

A tradesman, having, in the course of business, received a banker's chock, which had 
been stolen from the payee, and given the difference to a stranger who presented it, 
in payment of an article purchased, brought assumpsit against the drawer for the 
amount : Held, in the absence of fraud and negligence on his part, that the action 
was maintainable. 

Assumpsit against the drawer of a banker's check. 
The case was this: A check, dated 25th October, 1822, for the sum 
oi 7/., drawn by the defendant upon Messrs. Frys and Chapman, his 
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bankers, payable to C. W. Payne or. bearer, was, on the evening of the 
day of the date, stolen from the payee, and at about eight o'clock the 
same evening presented by a female, apparently a servant, to the plain- 
tiff, a retail grocer, in payment of the sum of eight shillings, the value of 
one pound of tea then purchased by her, when, after a slight inquiry 
where she came from, he took the check, and gave in change six sovereigns 
and twelve shillings. Neither the person who presented the check, nor 
the individual to whom she referred as her master, (and which reference 
turned out to be false,) nor the drawer of the check, was known to the 
plaintiff at the time when he thus cashed it On the following day, when 
the plaintiff presented the check at the bankers, he was told they had 
orders not to pay it, and upon a subsequent application to the defendant, 
he also refused to pay the amount. At one time, when questioned as to 
the transaction, and asked whether he had given full value for the check, 
the plaintiff rather hesitated in his reply, and was in consequence taken 
before the lord mayor, on the criminal charge of having received the 
check for less than its value, knowing it to have been stolen ; but was, 
after a full investigation of the case, discharged. 

Upon these facte it was contended, on the part of the defendant, that 
the action was not maintainable. The cases of Miller v. Race, 1 Burr 
453; Grant v. Vaughan, 3 Burr. 1516, and Mead v. Young, 4 T. R 
30, were cited. 

Abbott, C. J. There is no doubt that a man who purchases a banker's 
check for less than its value, and knowing it to have been dishonestly ob- 
tained, is by law disqualified from recovering the amount from the drawer. 
But I think that point may be left out of the present case ; for there seems 
no ground for imputing to the plaintiff an£ criminal knowledge, or any 
fraudulent intention, in the transaction. Another question, however, re- 
mains ; for if he has acted with culpable negligence on this occasion, if 
the circumstances were such as might and should reasonably have excited 
his suspicions, then he has in point of law forfeited his claim agaiust the 
defendant, and is not in a situation to maintain this action. This, how- 
ever, is a question entirely for the jury to decide. 

The case was left to the jury upon this footing, and they found a ver- 
dict for the plaintiff. 

Scarlett and Campbell for the plaintiff. 
Talfourd for the defendant. 



DOWSON and Others v. LEAKE, sued with LONGSTER.— p. 52 

Where there were two joint owners of*a ship, and one, by private agreement, parted 
with all his interest in his share to the other, to be paid for by bills at different dates, 
but kept his name on the register, by way of collateral security for the payment of 
the bills : Held, that he was liable for repairs done to the ship subsequent to such 
agreement, although he had never afterwards interfered in the concerns or manage 
ment of the ship. 

Assumpsit for work and labor performed, and materials found and 
provided by the plaintiffs, as shipwrights, in the repair of a ship called 
the Ranger, belonging to the defendants. Plea by the defendant Leake, 
non assumpsit, and issue thereon ; the defendant Longgter suffered judg- 
ment by default. 
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The case for the plaintiffs was this : Three several registers of the 
ship Ranger were produced, dated March, 1813, November, 1816, and 
May, 1818, in all of which, both defendants appeared as owners, and to 
which were affixed the usual affidavits by both, describing themselves as 
such owners. Upon the last register there appeared an indorsement of 
a memorandum, bearing date the 30th of June, 1820, that Leake had 
assigned over all his interest in the ship lo Longster. The broker, who 
had acted for the ship from 1815 to 1820 inclusive, stated, that the con- 
cerns of the ship had, during that period, always been managed by the de- 
fendants jointly ; Longster was the manager out of doors, and Leake in 
doors ; all the freights earned by the ship up to December, 1818, were paid 
to Leake ; in the latter end of 1819, or the beginning of 1820, he had ' 
some conversation with Leake respecting the transfer of his interest in the 
ship to Longster, when he asked Leake why he had not taken off his name 
from the register, to which he replied, " he should keep it there as a 
collateral security till Longster's bills were paid." A clerk of the plain- 
tiffs proved the repairs done in 1819, for which the present action was 
brought; some repairs had also been done in 1816 ; the order on both 
occasions was given by the defendant Longster. The first application 
made for payment to the defendant Leake was in August, 1821, to which 
he returned a written answer, in which he said, " I sold my share and 
interest in the vessel to Mr. Longster on 17th December, 1818, and, con- 
sequently, any repairs done to her since that time, must have been done 
for his account as sole owner, to whom I musWrefer you for payment." 
For the defendant an agreement was produced, dated 17th December, 
1818, whereby Leake agreed to sell to Longster all his interest in the ship 
for the sum of 1700/., to be paid by three bills of exchange, at four, eight, 
and twelve months' date ; with a stipulation, that until all those bills should 
be paid, Leake should not be required to execute any conveyance of his 
interest in the ship. It was further proved by the master of the ship, that 
after the date of the agreement, Leake never in any way interfered in 
the concerns or management of the vessel, and that the original bill for 
the repairs in question sent in by the plaintiffs, was addressed to '• Mr. 
George Longster, owner," as their debtor. 

Under these circumstances it was contended, that the defendant Leako 
was not liable in the present action. It was true, upon general princi- 
ples of law, that where one joint owner of any species of property, in- 
curred a debt in respect of that property, his single order rendered the 
other joint owners liable for the expenses so incurred. But then they 
must be 'really joint owners. There must be an actual existing legal 
interest in the party so sought to be rendered liable, but there was no such 
interest here ; for Mr. Leake had transferred all his share in the vessel 
previous to these repairs being done, and it was clear that they were done 
entirely upon the credit and for the benefit of Mr. Longster. The Regis- 
try Acts made no difference in the case. They were not designed to 
extend the liabilities of ship owners, nor to impose upon individuals, in 
respect of that particular species of property, a greater responsibility than 
attached to the owners of other property by the general principles of law. 
The object of those statutes was, that the world might know who were 
the real owners of a vessel, and that all who were so, might be equally 
liable to debts incurred on her account. But the defendant Leake was 
not such an owner ; he had, in fact, assigned over all his right and title 
vol. xvi. 55 
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in the ship to Longster, and although, by a private understanding between 
them, he continued his name upon the register as a security for the pur* 
chase money, still to the world he had ceased to be an owner altogether. 
He stood precisely in the character of a mortgagee, and it had bet n 
decided that the mortgagee of a vessel was not liable for the expens s 
incurred in respect of the vessel by the mortgagor. Jackson v. Vernon. 
1 H. BI. 114; and Chinnery v- Blackbvrne, Ibid. 117, note. Nor does 
the mere fact of a person's name remaining on a ship's register, make 
him liable for repairs ordered by another. Young v. Brand, 8 East, 10 ; 
Frazer v. Marsh, 13 East, 5238, and AT her v. Humber, 16 East, 169. 
These authorities went clearly to show, that the mere fact of ownership, 
or the mere existence of the name of a party on the register, unaccom- 
panied by any ostensible acts, recognizing the ownership, or any partici- 
pation of profit, or share in the management and conduct of the ship, was 
not sufficient to render him liable for debts incurred on her account 
Upon these grounds, therefore, the defendant Leake was clearly exempt 
from liability in this action. 

Abbott, C. J. There are two questions in this case — one of fact, and 
the other of law. The first, namely, whether the plaintiffs did the repairs 
upon the joint credit of Leake and Longster, considering them as joint 
owners of the ship, or upon the credit of Longster alone, is for the jury 
to decide ; and if they shall be of opinion that no credit was given to 
Leake, he will clearly be entitled to a verdict The second, namely, 
whether, supposing the* repairs to have been done partly upon Leake's 
credit, he is in law liable for the amount, I am to decide, and I feel no 
difficulty in saying that he is so liable. It is in evidence that at the 
time when the repairs were done, Leake's name remained upon the regis- 
ter, as a security for the payment of the purchase money of his share 
which he had agreed to sell to Longster, and consequently he was then 
beneficially interested in the ship. The register is legal evidence of 
ownership, and no private understanding between the parties can weaken 
the effect which that evidence is calculated to have upon the world. It 
has been contended, that Leake stood in the character of a mortgagee 
out of possession, and consequently could nqt be liable for expenses in- 
curred in respect of the ship. I think there is a wide difference between 
the character of a mortgagee, and that which Leake held in reference to 
the ship ; because it seems to me, that the legal possession of, and bene- 
ficial interest in her, was not divested from him by the agreement for the 
sale of his share ; but independently of that, the more recent case of 
Westerdd v. Dale, 7 T. R. 306, has very materially shaken the authority 
of Jackson v. Vernon, 1 H. BI. 114, and the other similar cases relied on 
in argument ; and I think I am warranted', on the authority of Lord Kent/on, 
in saying, that the doctrine there laid down cannot now be considered 
as law. It is admitted by Leake's letter of 16th August, 1821, that up 
to the date of the agreement he was liable for all outgoings upon the 
ship ; and what is there afterwards to remove that liability ? Nothing, 
certainly, but the agreement itself; and I am of opinion, in point of law, 
that such an arrangement between two joint owners did not diminish the 
rights of the plaintiffs as creditors of both, nor vary the responsibility 
which both had previously acknowledged to the world. The object of 
the Registry Acts is, that creditors may know who are the proprietors of 

ship, and to whom they are to look for payment of their claims in re- 
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spect of such property ; and I think that object would be utterly defeated 
if such conduct as the defendant Leake has pursued in the present case, 
could relieve him from those liabilities which he had all along given the 
public a fair right to believe still rested upon him. 

The case went to the jury under this direction, and they found a ver- 
dict for the plaintiffs. The amount of damages was not disputed. 

Copley, S. G., Gwrnty, and F. Pollock for the plaintiffs. 

Scarlett> W. K Taunton, and S. Comyn for the defendant Leake, (a) 

(a) Vide Abbot on Shipping, put 1, chap. 1, sec. 11, et seq. on this subject 



HILL and Others v. HEAP and Others. — p. 57. 

Declaration by payees against drawers of a bill of exchange, averred presentment to 
and non-payment by drawers, neither of which averments was proved: Held, that 
notice to the drawers was waived by proof of an order given by the latter to the 
drawees not to pay the bill if presented ; but aliter as to the fact of presentment, 
though the payees were informed of such order before the bill became due. 

Assumpsit by the payees against the drawers of a bill of exchange. 
Plea, first, non assumpsit ; and second, a set-o!ff for money lent, and issue 
on both pleas. 

The plaintiffs constituted the firm of "The Stone Pipe Company," 
carrying on business at Foxhill in Gloucestershire. The defendants were 
trustees appointed by " The Manchester and Salford Water Works 
Company," for the payment of their debts. The bill was in these 
terms: "Manchester, 24th October, 1816: Messrs. William Jones, 
WiUiam Fox, Edward Lloyd and Co., pay the Stone Pipe Company, or 
order, the sum of three hundred and ninety pounds, seven shillings, and 
eleven pence, and place the same to our account as trustees of the Man- 
chester and Salford Water Works. William Heap, Thomas Greaves, 
George Bridges, William Everett." The declaration averred a present- 
ment to and refusal to pay by the drawees, and due notice of non-pay- 
ment to the drawers, but no evidence was given in support of those 
averments, the fact being that the bill never was so presented, and no 
notice of non-payment given ; but it appeared that the defendants had 
given orders to the drawees not to pay the bill if presented, and that 
those orders had been communicated to the plaintiffs. Upon this evi- 
dence it was objected that the plaintiffs must be nonsuited, inasmuch as 
it was incumbent upon them to prove these averments in the declaration,, 
notwithstanding the evidence thus given. 

In answer to the objection it was contended, that the plaintiffs were 
exonerated from the duty both of presenting the bill to the drawees for 
payment, and of giving notice of non-payment to the drawers. With 
respect to the latter, there could be no doubt that the order not to pay 
was a dispensation of notice of dishonor, because it necessarily betrayed 
a consciousness that it would not be paid, which had in various cases 
been held to deprive the drawer of his right to such notice. P hip son 
v. Knetter, 4 Campb. 285, 1 Stark. 116; Brett v. Levett, 13 East, 214 ; 
Perthouse v. Parker, 1 Camp. 82. Then, as between payee and drawer, 
the same act which would dispense with notice, would also dispense with 
presentment, because it could be only some act of the defendants them- 
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selves which rendered the presentment nugatory. The only ground upon 
which a drawer was originally permitted to set up non-presentment of * 
bill of exchange as a discharge of his liability, was, that it would have 
been paid if presented, and that, therefore, the laches of the payee, in not 
presenting, had the effect of damnifying the drawer. So clear was this 
rule, that it appears in many cases to have been formerly held, that proof 
of actual damage was necessary to enable a defendant to set up such a de- 
fence; Mogadara v. Holt, 1 Show. 318, 12 Mod. 15 ; Butler v. Play, 1 
Mod. 27 ; Bkkerdike v. BoUman, 1 T. R. 406, and Whitfield v. Savage, 2 
Bos. & Pul. 2S0 ; and although in some more recent cases the rule has 
been relaxed, still there does not appear to have been any direct decision 
to the contrary, and the principle, at all events, remains equally strong 
and unaltered, fn this case the defendants order the hill not to be paid 
if presented, and communicate that fact to the plaintiffs, which was in 
effect saying to them, " You need not trouble yourselves to present that 
bill for payment, for it will not be paid if you do." This was rendering 
the act of presentment perfectly useless, and therefore unnecessary, and 
being so rendered by the act of the defendants themselves, they cannot 
be damnified by the omission, and have no right to impute that omission 
to the plaintiffs as laches in their own discharge. 

Abbott, C, J. I am clearly of opinion, upon the authority of the 
cases cited, that the defendant's order to the payees not to pay the bill if 
it was presented, did amount to a dispensation of the notice of dishonor; 
but I am equally decided in my opinion, that it formed no excuse for the 
non-presentment for payment ; for I find this very distinction taken by 
Lord Ellenborough, in Prideaux v. Collier, 2 Stark. 57. The rule which 
has been referred to, with respect to the proof of actual damage, and the 
presumption arising from the absence of such proof, cannot weigh with 
me now, because I find that it has been repeatedly contravened, and is 
now considered as exploded, and, as it seems tome, very properly so; be- 
cause it is always to be presumed, until the contrary appears, that the 
drawer has effects in the drawee's hands, and that he will be damnified 
by an omission to present the bill at the drawee's ; and the contrary can 
be ascertained only by the holder presenting it there and making the in- 
quiry. In this case, therefore, the plaintiffs have been guilty of laches, 
of which the defendants are entitled to the benefit, and therefore the 
plaintiffs must be nonsuited. 

Plaintiffs nonsuited, (a) 

a) Vide 2 H. Bl. 612 ; 3 T. R. 182 ; 3 Esp. 158; Bayley on Bills, 133, n. 1. Sed 
e Pothier Traite du Contrat de Change, part 1, c. 1, No. 157. 



vid 



Middlesex Sittings after Hilary Term, 1823. 



The KING v. BIGNOLD. — p. 59. 

If the counsel for the defendant, on an indictment for a misdemeanor, opens new facts is 
his address to the jury, and afterwards declines calling witnesses to prove the facts 
so opened, the counsel for, the prosecution is, notwithstanding, entitled to a genera' 
reply. 



Dowung & Ryland's N. P. Cases, 59. 437 

Indictment against the defendant for perjury, assigned upon an answer 
to a bill in chancery. 

After the case for the prosecution was closed, the defendant's counsel 
proceeded to address the jury, and, in the course of his address, read 
some resolutions, and stated certain facts, which he conceived to be ma- 
terial to the defendant's case ; but in the result he declined producing the 
resolutions in evidence, or calling witnesses to establish the facts which 
he had opened. Upon which 

Abbott, C. J., held, that the counsel for the prosecution had a gen- 
eral right of reply upon the defence which had been opened, although 
the facts and circumstances stated had not been established in evidence. 
The due administration of justice required that such privilege should be 
allowed, because the statement of facts and circumstances, unsupported 
by evidence, could not but have an effect upon the minds of the jury. 
He should lay it down as a general rule, that where counsel for a defend- 
ant opens facts upon the merits of the case, and declines calling wit- 
nesses to prove those facts, the counsel for the prosecution shall be entitled 
to a general reply. 

The counsel for the prosecution replied accordingly, (a) 

Verdict, Guilty. 
Scarlett and Adolphus for the prosecution. 
Copley, S. G., and Chitty for the defence. 

(a) Scartdt observed, that he remembered a similar ruling in the time of Lord Ken- 
yon, when the counsel for the defendant read an advertisement from a newspaper, and 
did not afterwards put it in evidence. 
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The KING v. WHITEHEAD and BROWN. — p. 61. 
[Reported £. C. L. R. xi. 316.] 
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58 



AN INDEX 



TO 



PRINCIPAL MATTERS 



CONTAINED IN THIS VOLUME. 




A. 



ABATEMENT. 

Where a defendant was indicted with an 
alias dictus, and pleaded in abatement 
that he was not known by such name : 
Held, that the plea mast be demurred 
to, and could not be quashed on motion. 
The King v. George Clark, alias John 
Jones, 17 

ACCOUNT. 

A rule to appoint auditors in an action 
of account, is absolute in the first in- 
stance; and the court appointed two 
of its principal officers to be the audi- 
* tors. Archer v. Pritchard. 179 



ACTION. 

. Where an action was brought against 
the Bank of England for a breach of 
duty in not paying dividends due to 
the plaintiff upon stock standing in his 
name in the bank books : Held, in error, 
that the action was not maintainable, 
for not showing that money had been 
actually issued dv government to the 
bank, to pay the dividends in question, 
at the time of the alleged breach of 
duty. The Governor and Company of 



ike Bank of England v. Davis. (In 
Error.) 322 

2. The defendant agreed verbally with 
the plaintiff to take a house and pur- 
chase the fixtures at a valuation to be 
made by two brokers. An inventory 
of the mrniture and fixtures was ac- 
cordingly made, described generally as 
"An inventory of the fixtures, £c.," 
with the gross amount placed at the 
foot thereof. In an action for goods 
sold and delivered, with a count on an 
account stated : Held, that the defend- 
ant having taken possession of and en- 
joyed the furniture and fixtures, and 
paid part of the sum determined by the 
brokers to be due for the same, he was 
liable on the account stated for the 
remainder, and could not afterwards 
object to the jplaintiff's defective title 
to the house. Salmon v. Watson. 363 

3. After a creditor had signed a compo- 
sition deed in favor of his debtor, out 
afterwards induced the latter to give 
him bills of exchange for the full 
amount of his debt, dated on the day 
before the composition deed bore date; 
and, after receiving one instalment, 
sued the debtor upon the bills, and re- 
covered the amount, minus the instal- 
ment paid : Held, that the debtor might 
maintain money had and received 
against his creditor to recover the dif- 
ference between the amount of the 
composition, and the full amount of the 
debt. Turner v. Hoole. 418 
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ARREST. 

1. The defendant was arrested, and exe- 
cuted a bail-bond by the initials of his 
Christian names only, as the acceptor 
of a bill of exchange, in which his ini- 
tials only appeared: Held, that the 
bail-bond ought to be cancelled, but 
without costs. Parker v. Bent 75 

2. Where a widow was arrested upon a 
bill of exchange, accepted by her in 
the name of W. S. Chatterley, by which 
name she had always gone since her 
husband's death ; W. £ being the ini- 
tials of her husband's Christian names: 
The Court set aside the bail-bond only, 
on entering a common appearance. 
JTBeath v. Chatterley. 82 

3. Defendant was arrested and held to 
bail for 172., and paid Zl. into Court, 
which plaintiff -took out and stayed 
proceedings : Held, that defendant was 
not entitled to costs under stat. 43 Geo. 
3, c. 46, s. 3. Porta- v. PUtman. 85 



ASSIGNEES. 

An assignee of a bankrupt is not liable, 
under the 5 G. 2, c. 30, s. 25, to repay 
the messenger under the commission, 
the costs incurred by him previous to 
the appointment of the assignee. Bur- 
wood y. Fdton. 212 



ASSIGNMENT. 

Where A. by deed assigned all his effects 
at W. to trustees, for the benefit of cer- 
tain creditors for four years, and the 
trustees were empowered to sell at the 
expiration of two years, or sooner, if 
A. should direct, and apply the pro- 
ceeds of the sale in discharge of the 
debts of such creditors, who covenanted 
that A. might continue at home or 
abroad, and that they would not molest 
him for two years from the date of the 
deed : Held, that such assignment was 
valid, and not within the statute 13 
Eliz. c. 5, and that the property was 
thereby protected against a judgment 
creditor, who had sued out execution 
against A. after the deed was executed. 
Goes v. Ncale, Bart. 387 



ASSUMPSIT. 

I A., having money due to him from B., 
who was also indebted to other persons, 
took a warrant of attorney for the whole 
amount of the several debts, in the usual 
terms. A. afterwards assigned his in- 



terest in the warrant of attorney to C. 
for valuable consideration, who entered 
up judgment, and took out execution 
against B.'s effects, and the money was 
levied by the sheriff, who paid it over to 
B.'s assignees (he becoming bankrupt) 
upon an indemnity. Semble, that as- 
sumpsit for money had and received to 
his use, would lie at the suit of C, against 
the assignees. Cooper v. Wrench, As- 
signee of Robinson. 51 

2. A. sells goods to B. in America, to be 
shipped for a European port, and paid 
for by bills in different sets, and at dif- 
ferent dates, drawn by B. in favour of A. 
upon C. and Co., a mercantile house in 
London ; D. is appointed supercargo 
and joint trustee by A. and B. for se- 
curing remittances to the house in Lon- 
don, for the honor of the bills. The 

rds being shinned for Europe, B. and 
respectively advise C. and Co. of the 
transaction, who effect insurance upon 
the cargo, by B.'s directions, and«this 
expense, tfhe ship in her voyage is 
captured, and B. abandons the cargo to 
the underwriters as for a total loss, the 
amount of which is paid to C. and Co. 
in London, who place it to the credit of 
B. The London house honor the first 
set of bills before any fruits are re- 
ceived from the policy, and advise A. 
of that fact, in consequence of a letter 
received from him upon the subject of 
the bills, informing him that they could 
then say nothing about the other bills, 
as the fate of them would depend (not 
being accepted) upon the state of B.'s 
account when they became due, with an 
assurance, however, that they would do 
every thing they could with propriety, 
to further the views of all parties. By 
a subsequent letter, they advise him of 
the payment of a second set, stating that 
they did not know what would be the 
fate of the third, which had not then 
appeared for acceptance ; but that they 
would do all they could to prevent loss 
to the parties ; part of the remaining 
set of bills is subsequently paid, but the 
rest is refused payment by C. and Co. 
B. becomes bankrupt, and C. and Co. 
account with him prior to, and with his 
assignees subsequent to his bankruptcy, 
for all the money ever received by them 
on his account. A. receives, under B.'s 
commission, a dividend upon the bills) 
remaining unpaid,' and for the balance 
his administrator brings an action for 
money had and received, against C. and 
Co.: Held, that the action was not 
maintainable. Neale, widow, Admin- 
istratrix of Whittle, deceased, v. Beid 
and Another. 157 

3. In an action for work and labor in 
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earing a flock of sheep and lambs, con- 
sisting of 497, of the scab, it was proved 
that the plaintiff had declared that he 
did not expect to be paid unless he cured 
all; and it appearing that forty out of 
the flock were not cured : Held, that he 
was not entitled to recover any thing. 
Boies v. Hudson. 249 

4. Assumpsit for work and labor lie's at 
the suit of a certificated conveyancer, 
to recover his fees. Davie* v. SiMy. 250 

5. A tradesman having in the course of 
business received a banker's check, 
which had been stolen from the payee, 
and given the difference to a stranger, 
who presented it in payment of an article 
purchased, brought assumpsit against 
the drawer for the amount: Held, in 
the absence of fraud and negligence on 
bis part, that the action was maintain- 
able. Lee v. Neweam. 431 



ATTACHMENT. 

1* Personal service of an attachment for 
not paying money pursuant to the Mas- 
ter's allocatur cannot be dispensed with ; 
but quaere, whether an attorney, who 
keeps out of the way to avoid service of 
the allocatur, is eligible to remain any 
longer on the roll? In ike Matter of 
, Gent. 55 

2. Attachment ordered against the mayor 
of a corporation for not making a return 
to a peremptory mandamus within the 
time prescribed by the writ, though 
there was no personal service thereof. 
The King v. The Mayor and Corporation 
ofFowev. 244 

3. An affidavit to support a rule for an at- 
tachment for not paving money pursu- 
ant to the Master's allocatur, must show 
that at the time of serving the copy, 
the original was shown to the defendant. 
Rcid v. Deer. 302 

4. A regular attachment against the she- 
riff shall not stand as a security, unless 
the plaintiff has lost a trial within the 
term, nor where the defendant has been 
rendered before the last day of term. 
Rex v. Sheriff of Middlesex. 339 

5. An affidavit in support of a motion for 
setting aside an attachment against the 
sheriff may be entitled, " The King v. 
The Sheriff of Middlesex," without 
naming the cause in which the attach- 
ment has been obtained. The King v. 
The Sheriff of Middlesex in Fenning v. 
HoUyoak. 340 

6. A defendant, on being served with a 
copy of a capias, tore it in pieces, and 
threw it at the officer: Held, not to 
amount to a contempt of Court for which 



an attachment might be granted. Myers 
v. Wills. 365 



ATTORNEY. 



1. An articled clerk who has served part 
of his clerkship with an attorney, who 
died before the clerkship was completed, 
is at liberty* after an interval of six rears 
from that time, to serve the remainder of 
his clerkship with another attorney, with 
a view to his admittance. In the Matter 
of William Smith. 12 

2. By statute 22 Geo. 2, c. 46, s. 11, it is 
enacted, " that if any sworn attorney or 
solicitor shall suffer his name to be used 
by an unqualified person, to enable him 
to practise as an attorney or solicitor, 
ana complaint shall be made thereof in 
a summary way, and proof made thereof 
on oath to the satisfaction of the Court, 
such attorney or solicitor shall be struck 
off the roll ; *nd by the same section 
it is enacted, " That in that case, and 
upon such complaint, and proof made 
as aforesaid, it shall be lawful for the 
Court to commit such unqualified per- 
son so acting or practising as aforesaid 
to the prison of the said Court for any 
time not exceeding one year :" Held, 
that a person brought within the latter 
branch of the section, upon affidavit of 
his offence, was not entitled to have the 
witnesses in support of the charge ex- 
amined viva voce. 

After the matter had been referred, in 
such a case, by consent of counsel, to 
the Master of the Crown Office, who re- 
ported the party in contempt, die Court 
allowed the latter to bring the whole of 
the case under their own consideration, 
when brought up to be committed. In 
the Matter of George Jaques. 74 

3. An attorney who discontinues to prac- 
tise after his last certificate has expired, 
may be re-admitted without payment of 
any arrears of duty, or any fine. The 
word " neglect" in 37 0. 3, c. 90, s. 31, 
means " culpable neglect," and does not 
apply to a person who has omitted to 
take out his certificate during the in- 
terval of his ceasing to practise. Ex 
parte Matson, Gent. 83 

4. Where an attorney is retained jointly 
by several parties to defend a suit against 
each, delivery of a bill to one is sufficient 
to entitle him to maintain a joint action 
against all for his costs, within 2 Geo. 2, 
c. 23, 8. 23. Oxenham, Gent., one, ike, 
v. Lemon and Others. 103 

5. An attorney's bill may be referred for 
taxation, after verdict for the full 
amount Nuttall v. Marr. 132 
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6. If there is reasonable and probable 
cause for coming to the Court against 
an attorney, although it shall turn out 
that there is no actual foundation for 
imputing misconduct to him, the Court 
will not give him his costs of the appli- 
cation. Voe, d. Thwaites, v. Roe. 167 

7. The Court struck two attorneys off the 
roll for knowingly permitting an unqual- 
ified person to practise as an attorney 
in their names, for his own profit, con- 
trary to 22 Geo. 2, c. 46, and sentenced 
the unqualified person to be imprisoned 
for three months in the prison of the 
Court. The latter, being previously a 
prisoner for debt, was ordered by the 
Court to be brought up without a day- 
rule, on a suggestion that he was unable 
to pay the expense of the day-rule. In the 
Matter of Thomas Clark, John Slee, Isaac- 
son, ana John Beruamin Brookes. 168 

8. An attorney of R. B. may sue an attor- 
ney of C. B. by attachment, but he may 
not arrest and hold him to bail. If he 
does, the Court will set aside the pro- 
ceedings with costs, for irregularity. 
Pearson, Gent., one, dec., v. Henson, 
Gent., one, <£c. 189 

9. An attorney is liable to an attachment 
for not entering an* appearance for a 
defendant, in pursuance of his under- 
taking. Mould v. Roberts. 220 

10. Motion to strike an attorney off the 
roll for signing a fictitious name to a 
demurrer, as and for the signature of a 
barrister. Smith v. Matham. 222 

11. Where an attorney, intending to ap- 
ply to be re-admitted on the roll, affixed 
his notice outside the Court in the morn- 
ing before the sittings of the Court, on 
the first day of the term of which notice 
was intended to be given : Held, that 
it was a sufficient compliance with the 
rule, T. 33, Q. 3. Ex parte Daoey, 
Gent., one, dec. 219 

12. Where more than seven years had 
elapsed after the settlement of transac- 
tions between an attorney and his client, 
the Court refused to interfere to have 
them re-opened, in the absence of any 
suggestion of fraud or misconduct Ex 
parte Shipden, Gent., one, dec. 261 

13. An agent for a plaintiff attorney, dying 
intestate and insolvent, pending a suit, 
has a lien for his costs unon a postea, of 
which the former has obtained posses- 
sion after the death of the intestate. 
Taunton (deceased) v. Goforth. 264 

14. Death of a principal attorney pend- 
ing a suit, does not revoke his agent's 
authority to obtain possession of a pos- 
tea, after verdict found for the former. 
Id. 264 

15. If an attorney be struck off the rolls of 
the Court of King's Bench for miscon- 



duct, this Court will make a like ordei; 
on motion, founded on a copy of the 
original report of the Master of K. B. 
In Re Richard Peter Smiih. 374 

16. The executrix of an attorney is liable 
in case for the negligence of her tests- 
tor, in not making due inquiry into the 
validity of a security upon which his 
client proposes to advance money. It 
seems, however, that the duty of an at- 
torney is not so strict, but that if he is 
lulled by the assurance of his client into 
a persuasion that the security is good, so 
as to abate his vigilance in the inquiry 
into its validity, his liability for negli- 
gence is discharged. Wilson v. Tucker, 
Executrix of Tucker . 421 

AUTHORITY. 

1. An award against trustees and guard 
ians of an infant, tenant for life of the 
realty, who died before the award was 
made, is not binding. Bristow and 
Others v. Binns. 165 

2. An order of nisi prim, referring an ac- 
tion of debt on a money bond (where the 
issue was payment by a co-obligor,) and 
all matters in difference to arbitration, 
does not require the arbitrator to direct 
for what sum the verdict shall be en- 
tered; and the Court refused to set 
aside an award directing the verdict to 
be entered generally for the plaintiff, on 
a suggestion that the arbitrator ought 
to have directed for what sum judgment 
and execution should have been taken 
out, without proof that there were other 
matters in difference between the par- 
ties. Came v. Watts. 166 



AWARD. 

1. Where by a pudge's order, a cause and 
all matters in difference between the 
testator of an executor and the defend- 
ant, were referred to arbitration, and 
the arbitrator awarded that a sum cer- 
tain was due to the defendant upon the 
balance of accounts, and directed the 
executor to pay the money out of assets 
on a given day, without determining 
whether in point of fact the executor had 
assets to pay the money on the day ap- 
pointed : Hel4 that the award was not 
void for uncertainty. Love, Executor, v. 
Honeybourne. 222 

2. By submission to arbitration it was 
agreed between A. and B., who carried 
on the business of surgeons and apothe 
caries at II ., to dissolve partnership, sn& 
that all matters in difference betweei 
them, and the terms and conditions ot 
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which the copartnership should be dis- 
solved, should be referred to an arbitra- 
tor; and the arbitrator haviug determin- 
ed that it should not be lawful for B. 
during the lifetime of A. to carry on the 
profession or practice of a surgeon, &c, 
at H. or within thirteen miles thereof: 
Held, that the arbitrator had not exceed- 
ed his authority. Morley v. Newman. 

236 
31 Where an arbitrator, who had made his 
award in the plaintiff's favor, was sup- 
posed to have made a mistake in calcu- 
lating the sum which the plaintiff claim- 
ed a right to recover: Held, that the 
Court could not refer it back to the ar- 
bitrator to correct the mistake, without 
the consent of the defendant Ex parte 
Cuerton. 0*21 

4. Where plaintiff obtained a verdict, sub- 
ject to a reference, and the arbitrator 
died before making his award, and the 
parties agreed* that another should be 
substituted in his stead, and one of them 
afterwards objected to such substitution : 
The Court refused to interfere; as the 
death of the arbitrator had the effect of 
opening the cause, and as execution 
could not be sued out on the verdict, on 
account of such death. Harper and 
Another, Assignees of Fitzgerald, a Bank- 
rupt, v. Abrahams. 353 

5. If arbitrators, having proceeded in a 
reference, inform the defendant present 
at the meeting, that they would suspend 
their proceedings till books of account 
had been referred to, and they after- 
wards make an award in his absence, 

. without examining such books: Held, 
to be a good ground frr setting aside the 
award. Pepper v. Gorham. 365 

6. The plaintiff and defendant entered into 
a joint and written contract with the 
owner of a vessel, to supply her with 
colonial produce at Jamaica by a given 
time. The contract not being complied 
with, the owner made a demand on 
the plaintiff alone, who agreed to refer 
the amount of the damage sustained by 
such owner to an arbitrator, without the 
knowledge or consent of the defendant 
The arbitrator having awarded a certain 
sum to be due to the owner, the plain- 
tiff paid the amount, and brought an ac- 
tion for money paid, against the defend- 
ant, for a moiety thereof: Held, that 
he was entitled to recover. BurneU v. 
Mnot. . 375 

B. 

BAIL AND BAIL-BOND. 
1. Bail being excepted to in vacation, tbe 



defendant gave four days 9 notice of jus- 
tification for the first day of the term, 
but on the 19th gave notice for justify- 
ing added bail: Held, that the latter 
bail might justify. H'oodroffe v. OW- 
faUL 11 

2. Though it is a general ruie not to grant 
time lor adding and justifying bail in 
error, in lieu of those of whom notice of 
justification has already been given, yet, 
if the bail are prevented coming up by 
any misconduct of the opposite party, 
time will be given to put in other bail. 
Dyott v. Dunn (in Error.) 1 1 

3. A conveyancer engaged in partnership 
with an attorney of this Court, and shar- • 
ing in the general profits of the business 
of the office, though he did not himself 
practise as an attorney, was not allowed 
to justify as bail. v. Yaks. 1 1 

4. In this Court, as in C. P., a member of 
the House of Commons cannot be al- 
lowed to justify as bail, not being liable 
to the ordinary process of the Court 
Duncan v. Hill. 23 

5. In general the demand of a plea is a 
waiver of the justification of bail ; but, 
after the time for putting in and justi- 
fying bail had expired, (one of the bail 
having been rejected,) and time was 
given to add and justify another bail 
without prejudice to the plaintiff in his 
proceedings, and in the interval he de- 
manded a plea: Held, that an attach- 
ment against the sheriff for not bringing 
in the body was regular, the added bail* 
not having justified within the time for 
which indulgence was given; and held, 
that the proceedings towards the attach- 
ment, though late, were regular against 
the new sheriff notwithstanding the 
original process was executed by the old 
sheriff The King v. The Sheriffs of Lon- 
don in a Cause of Marsh v. Russell. 26 

6. Where a plaintiff in error was also the 
plaintiff below: Held, that he was not 
required to give bail in error, and that 
the case was not within the stat 3 Jac. 
1, c. 8; and having given bail by mis- 
take, the bail were exonerated. Free- 
man v. Garden. 31 

7. Though it is a general rule that bail 
once rejected, and entered in the reject- 
ed book, stands always rejected, yet 
where bail had been rejected on a for- 
mer occasion merely on the ground of 
having been indemnified by the defend- 
ant's attorney: Held, that the general 
rule did not apply. v. Hallett. 53 

8. Where time was given to the plaintiff 
to see whether bail were really possess- 
ed of the property, in respect of which 
they professed their ability to justify, 
and on the day appointed for coming 
up again, the bail, being rejected, im- 
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mediately rendered the defendant : 
Held, that the sheriff was liable to an 
attachment, the notice of render not 
having been served until after the at- 
tachment had issued. The King v. The 
Steriff of Middlesex in Lister v. Gold- 
stein. 61 

9. Where it appeared after bail had justi- 
fied, that money had been given to one 
of them for his trouble and loss of time 
in coming up to justify, the Court did 
not set aside the allowance, but imposed 
upon the defendant the terms of pro- 
ducing an affidavit of merits, bringing 
the sum sworn to into Court, and taking 
ahort notice of trial. WiU.it v. Jones. 84 

10. In bail by affidavit, time will not be 
given to amend a mistake in the jurat, 
occasioned by the error of the commis- 
sioner in the country, unless the defend- 
ant produces an affidavit of merits. Bur- 
ford v. HoUoway. 96 

11. Though bail justify by consent at the 
judge's chambers, the practice of the 
Court requires that a rule for the allow- 
ance of bail should, notwithstanding, be 
served on the plaintiff or his attorney. 
Bignold v. Holding. 101 

12. After bail had been opposed, and al- 
lowed, it was discovered that one of 

* them had on a former occasion been re- 

i'ected for insufficiency, and though he 
tad since become a person of property, 
the Court set aside the rule for allow- 
ance, Pickard v. Dobson. 139 

13. Defendant having been arrested on 
27th March, on a writ returnable the 
16th April, became bankrupt on the 3d 
April, and obtained his certificate on the 
26th June. Held, that as the bankruptcy 
took place before the bail-bond was for- 
feited, the debt was provable under the 
commission, and consequently the bail 
were discharged. Litttewooa v. Crow- 
therl 177 

14. It is no ground for cancelling the bail- 
bond that the attorney who sued out the 
writ, had neglected to take out his cer- 
tificate. Welch and Another y.PribhU. 36 

15. Giving notice of exception to bail, 
without actually entering the exception, 
is a nullity, and the irregularity is not 
waived by the defendant's acting upon 
the notice. Thwailes and Another v. 
Gallington. 205 

16. Where an action was commenced in 
Jun<*, 1822, and after the defendant be- 
came bankrupt the plaintiff proceeded 
and signed interlocutory judgment, and 
issued a ca. sa. in Michaelmas term, 
1823, to which non est inventus was re- 
turned, whereupon the plaintiff proceed- 
ed by sci. fa. against the bail, and signed 
judgment thereon on the 26th of Febru- 
ary, 1824 : The Court refused to set 



aside the proceedings against the bail 
even upon payment of costs, though it 
was sworn that they knew nothing of the 
proceedings after declaration against the 
principal, or against themselves, umV 
they received notice on the 27th Feb 
ruary that they were fixed. Strain v. 
Bland and SarganL, Bail of Robertson. 

206 

17. A defendant admitted to bail upon an 
attachment, though a defective notice of 
bail had been served on the prosecutor. 
In the Matter of . 207 

18. After issue joined in assumpsit for 
goods sold, the plaintiff added a special 
count for not delivering a bill of ex- 
change, and having recovered on that 
count only: Held, that the bail were 
discharged. 

Where goods to the value of 144/. were 
made pursuant to order, but continued, 
by the desire of the vendee, upon the 
premises of the vendor, excepting a part, 
to the value pf 21. 10s. which the former 
took away: Held, that there was no 
delivery and acceptance of the goods 
within the meaning of the 17th sect of 
the statute of frauds. Thompson v. Maei- 
rone. 211 

19. It is an invariable rule to require four 
bail in cases of felony. The King v. Stat*. 

260 

20. Bail committed to Newgate for pre- 
varication as to the state of his circum- 
stances and property, on coming up to 
justify. Wilson v. Bodkin. 333 

21. A defendant, being arrested, employed 
on the sudden one attorney to put m bail 
for him, and another to carry on the sub- 
sequent proceedings. At the return of 
the writ each attorney gave notice of bail 
above, describing himself as the defend- 
ant's attorney. The plaintiff excepts to 
one set of bail, and that set not justi- 
fying, he attaches the sheriff; without 
regarding the notice of bail given by the 
second attorney: Held, that he was 
bound to attend to both notices, and the 
attachment set aside for irregularity. 
Gilmour v. Brindley. 288 

22. Exception must he entered to bail, be- 
fore the body-rule can be served on the 
sheriff. The King v. The Sheriffs of 
Middlesex, in the Cause of Alexander 
v. . 289 

23. A clerk in a mercantile house, describ- 
ed in the notice of justification by the 
addition of "gentleman," rejected as 
bail. Moss v Heavyside. 321 

24. Bail rejected where he was to receive 
a commission on the amount for which 
he proposed to justify. FornlTs BaiL 

322 

25. Where the time foi justifying bail ex- 
pired on the 7th, and time was given til 
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the 9th February, to add and justify 
other bail, and on that day the defendant 
was rendered in discharge of his bail, 
and notice thereof was given on the 
same day to the plaintiff: Held, that the 
sheriff was liable to be attached on the 
10th, if the plaintiff had lost a trial for 
the sittings after term. The King v. 
The Sheriffs of Middltstx, in Waterhoust 
v. Eames. 339 

26. Parol notice of exception to bail is not 
sufficient; it must be written, and also 
entered, in the filazer's book, before the 
sheriff can be attached. 

It seems that the defendant's attorney 
may give notice of justification of bail 
put in by the sheriff; provided the ex- 
ception has been properly entered. lb. 

340 

27. If a defendant be arrested by an attor- 
ney for fees, and a bill of costs be deliv- 
ered to him without being signed : He 
cannot be discharged out of custody on 
entering" a common appearance, as the 
want of such signature will be a defence 
to the action on producing the bill at the 
trial. Tomlinson and Others v. Clark. 

354 

28. If a defendant be arrested by the name 
of Elizabeth, and put in and justify bail 
in the name of Betsey, the bail-piece 
may be amended on payment of costs, 
and a reacknowledgment of the bail. 
Croft v. Com. 363 

29. If proceedings on a bnil-bond are irreg- 
ular, or against good faith, it is unneces- 
sary to put in bail before application is 
made to set them aside. Socub, if regu- 
lar, and the defendant applies to set 
them aside on terms. Heath, Assignee 
of the Sheriff of Sussex, v. Gurley. 366 

30. A continuance of notice of bail, where 
time was not given by the Court, need 
not be served before three o'clock, as 
specified in the rule, Mic'nelraas term, 
60 Geo. 3. fVUlutms v. Taylor. 404 

31. If the justification of bait by affidavit be 
opposed by another affidavit stating the 
insolvency of one of the bail, the Court 
will not allow the matters of the latter af- 
fidavit to be answered. Aplin v. For. 406 

J2. Where th<? ac etiam in a writ was « in 
a plea of trespass on the case upon prom- 
ises," and the declaration was delivered 
in debt, it is a fatal variance, and the 
Court ordered an exoneretur to be en- 
tered on the bail-piece, and would not 
al ow the declaration to be amended by 
filing it in assumpsit Muyberley v. Ben- 
ton. 406 

BAILOR AND BAILEE. 

Where A. hired a room in the house of B. 



at 2s. per week, for toe purpose of de- 
positing goods for safety, and kept the 
key of a padlock by which the room 
door was fastened, and the goods were 
stolen by one of B.'s family : Held, that 
B. could not be sued as bailee for the 
value of the goods stolen. Peers v. 
Sampson, 216 

BANKRUPT. 

1. Insolvency, within the meaning of the 
bankrupt laws, does not mean an ina- 
bility to pay twenty shillings in the 
pound, when the affairs of a bankrupt 
shall be ultimately wound up; but a tra- 
der is in insolvent circumstances when 
he is not in a condition to pay his debts 
in the usual and ordinary course of trade 
and business. Shone and Another, As- 
signees of J. T. Egling, a Bankrupt, v. 
Lucas and Another. 106 

2. A. and B. having dissolved partnership, 
an award was made between them, by 
which B. was directed to pay A. a sum 
certain, and to pay several partnership 
debts. B. gave a warrant of attorney 
for securing the money awarded, with a 
stipulation in the defeasance, that if A. 
should be called upon to pay any of the 
partnership debts, he should be at lib- 
erty to enter up judgment B. became 
bankrupt, and A. proved his private 
debt under the commission, and received 
a dividend thereon. A. was afterwards 
sued for a partnership debt, and entered 
into an arrangement with the creditor to 
pay it by instalments, and then entered 
up judgment, and took out execution on 
the warrant of attorney, before B. had 
obtained his certificate: Held, that A. 
was not deprived of his remedy by 49 
Geo. 3, c. 121, s. 8, and 14. Dally v. 
Wolftrslon. 169 

3. Where A., the dormant partner of B., 
in a trading firm, allowed the latter, on 
a dissolution of the partnership, to re- 
main in the order and disposition of the 
partnership property, effects, and debts * 
and B., after continuing in trade for about 
two years afterwards, on his sole ac- 
count, became bankrupt: Held, that A.\-> 
share of the partnership property and 
effects, and of the debts due on the part 
nership account at the time of the dis 
solution, passed to B.'s asignees under 
21 Jac. 1, c. 19, s. 11. In Re Gilpin, a 
Bankrupt. 180 

4. Where a country trader was in the habit 
of coming up occasionally to London, 
and staying a day or two at a friend's 
house, where he wrote his letters, and 
used to order his goods to be sent to 
him there, and in the same street a 
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creditor of his lived, and on a particular 
day he told his friend not to inform the 
creditor that he was in town, because 
the latter would be bothering him for 
his money; and shortly afterwards the 
creditor called at the house upon busi- 
ness, whereupon the bankrupt went into 
a back warehouse for ten minutes or a 
quarter of an hour, to avoid seeing the 
creditor: Held, that this was a ** begin- 
ning to keep house " within the meaning 
of 1 J. 1, c. 15, so as to support a com- 
mission of bankrupt Curteis and Jin- 
other v. E. fTUles, Esq. 196 

5. A., a native of America, and R, a native 
of England, had dealings by mutual con- 
signments previous to 1812. In June, 
1812, war was declared between the two 
countries, and on 24th December, 1814, 
preliminaries of peace were signed at 
Ghent A cargo of goods consigned on 
account, by A. to R, arrived in England 
in November,, 1814, and were sent oy B. 
to France, and there sold, and he received 
bills for the amount, which he got dis- 
counted. Another cargo, so consigned, 
arrived in England in January, 1815, 
and was sold by B. before the 15th 
February. In March, 1815, B. became 
bankrupt, and was appointed by his as- 
signees their agent to wind up his affairs ; 
in the course of which employment he 
received the proceeds of the second 
cargo, and transmitted accounts to A. in 
which he admitted A. to be his creditor 
for a balance in respect of the proceeds 
of both cargoes. In an action by A. 
against the assignees of B. to recover 
such balances : Held, that A. was enti 
tied to prove under B.'s commission for 
the balances due to him upon the second 
carjjo only. Ogden and .Another v. Peele 
and Others, Assignees of Waddington, a 
Bankrupt. 325 

6. Where an attorney was made bankrupt, 
and described in the gazette as a M deal- 
er and chapman," and obtained his cer- 
tificate, and the plaintiff afterwards ar- 
rested him as acceptor of a bill of ex- 
change, payable before the commis- 
sion issued, the Court discharged him 
on common bail, although the plaintiff 
swore, that he did not know that the 
defendant was the person mentioned in 
the gazette, and that he intended to dis- 
pute the validity of the commission on 
the ground of fraud. — He should have 
stated the nature of such fraud, and 
when he discovered its existence. Kemp 
v. Neville. 389 

7. Where a trader ordered his servant to 
say, that, if any creditors called, he was 
not at home, and he was accordingly 
denied, but was in bed ill at the time : 
Held, that it was properly left to the 



jury, whether this was a beginning to 
keep house, with an intent to commit 
an act of bankruptcy, and that they were 
warranted in finding that it did. 

Where a trader committed an act of 
bankruptcy on the 9th November, and 
the sheriff took his goods in execution 
on the 15th, and sold them on the 21st 
December, and a commission was issued 
on the 23d, and an assignment made 
on the 6th of January following : Held. 
that the assignees might maintain trover 
against the sheriff although be had sold 
before the assignment was made, as the 
bankrupt's property vested in them by 
such assignment, from the act of bank- 
ruptcy, by relation. Lazarus and An- 
other, Assignees of Jackson, a Bankrupt, 
v. fVaithman and Another, Sheriffs of 
London. 401 



BARON AND FEME. 
See Warrawt or Attoricet, Marriage. 

1. Husband and wife being arrested for a 
debt contracted by the latter dum sola, 
the rule for cancelling the bail-bond, 
given by the wife, for the irregularity, 
was made absolute, but without costs. 
Taylor v. WhiUaker and Wife. 81 

2. A conveyance to husband and wife and 
their heirs as joint tenants, " in con- 
sideration of 20&. now in hand duly paid 
by husband and wife, 19 may be explained 
by extrinsic evidence, showing that the 
money belonged to the wife only, so as 
to defeat the claim of the husband's as- 
signees under 21 J. 1, c. 15, 8. 5. Dot, 
d. Jane Bainbridge v. Statham and 
Others. 279 



BASTARDY. 

1. An order of bastardy not made until 
twelve years after the death of the child, 
whereby the putative father (who had in 
the mean time absconded) is adjudged 
to pay two several sums, one for the by- 
gone maintenance, and the other for the 
costs, is void ; and though the filiating 
justices commit the father upon an ille- 
gal warrant, from which he is discharged 
at the next sessions, still they may after- 
wards issue a fresh warrant, founded on 
the original order; but if the case fall* 
within 49 Geo. 3, c. 68, s. 3, as an ordei 
unappealed from, the commitment foi 
non-payment of maintenance must be for 
three months, unless the money is sooner 
paid. A general commitment, until 
the putative father pays two several 
sums, one for maintenance and the other 
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for costs, is bad in toto. Fn the Matter 
of Joseph Addis. 77 

2. *\Vhere the supposed father of an il- 
legitimate child had made various pay- 
ments for its maintenance, and then re- 
fused to continue its support until the 
mother obtained an order of filiation; 
Held, that no action would lie for arrears 
of maintenance, at the suit of the mother. 
Purillio v. Crowther. 302 



BILLS OP EXCHANGE, akd PROMIS- 
SORY NOTES. 

1. Where the drawer of a bill of exchange 
indorses it to a third person as a valid 
security, and whilst it is current, his 
declaration afterwards that it was an 
accommodation bill, will not defeat the 
indorsee's right to sue the acceptor. 
Shaw v. Broom. 220 

2. Declaration on a promissory note, in 

Seneral terms stating the promise by the 
efendant to pay the money sought to 
be recovered, is sufficient to sustain the 
action, though the note when produced 
shows it was given to pay the debt and 
costs of an action against a third person. 
Coombs and Another, Executors of M. 
Baker, v. Ingram. 194 

3. The acceptor of an accommodation bill 
having delivered it to A. for a special 
purpose, and the latter, without per- 
forming his trust, having quitted the 
country after committing an act of bank- 
ruptcy, was pursued by a creditor, who 
obtained the bill from him in igno- 
rance of his bankruptcy and of the cir- 
cumstances under which the bill was ac- 
cepted: Held, that the acceptor was 
not liable upon the bill at the suit of the 
creditor who had so possessed himself 
of it Smith v. Be Witts. 256 

4. Declaration by the payee against the 
maker of a promissory note to the order 
of the payee for "value received," 
generally, is not disproved by evidence 
of a note payable to the plaintiff's order 
for " value received in Mrs. L.'s estate." 
Bond v. Stockdalt. 278 

5. Where a servant received on behalf of 
his master, in payment of goods sold, 
country bank notes at one o'clock on a 
Friday afternoon, and paid them to his 
master after banking hours on Saturday 
evening, and between three and four 
in the afternoon of Saturday the bank 
stopped payment : Held, that the mas- 
ter was not guilty of laches in not pre- ! 
senting the notes before the bank 
stopped on the Saturday. James v. 
Holdiich. 332 

G. Where a promissory note was made 
payable "two years after demand:" 



Held, that the statute of limitations did 
not begin to run until the two years after 
demand had elapsed. Thorpe v. Coombe. 

344 

7. Notice of the dishonor of a bill of ex- 
change, to I give you notice that a bill 
for, tec, drawn by you, upon, &c, lies at, 
&c, dishonored," is not sufficient to 
sustain an action against the indorstr, 
who was not also the drawer Beauchamp 
v. Cash. 410 

8. Two unstamped slips of paper, with 
"I. O. U. 400J." and «L O. U. 250/." 
written thereon, are neither promissory 
notes nor receipts, and therefore may be 
received in evidence on an assumpsit for 
money lent ChUders v. Boulnois. 411 

9. Giving time to the acceptor of an ac- 
commodation bill, drawn for his own 
benefit, discharges the drawer in an ac- 
tion by the indorsee ; but aliter where the 
action is brought against the person 
for whom the bill is drawn. Hill v. 
Read. 418 

JO. An order for the payment of a sum of 
money, in the event of a certain contin- 
gency, cannot be declared upon as a bill 
of exchange, though accepted by the 
drawee ; but if a conditional acceptance 
is declared upon, it must be set forth 
specially, with an averment that the con- 
dition has been performed. Ralli v. 
Sarell. 423 

1 1. Declaration by payees against drawers 
of a bill of exchange, averred present- 
ment to and non-payment by drawees, 
neither of which averments was proved : 
Held, that notice to the drawers was 
waived by proof of an order given by 
the latter to the* drawees, not to pay the 
bill if presented; but aliter as to the 
fact of presentment, though the payees 
were informed of such order before the 
bill became due. Hill and Others v. 
Heap and Others. 435 

BOND. 

A surety bond by three, for the payment of 
10002. worded*, "for which payment to 
be well and faithfully made, we bind 
ourselves, and each of us for himself, for 
the whole and entire sum of 10002. each" 
is a several, and not a joint and several 
bond, and may be enforced against the 
obligors severally. 

Tearing off the seal of one of the obli- 
gors of such a bond does not avoid it 
as against the others, and if the obligor 
against whom it is enforced, is entitled 
to contribution, it seems his remedy is 
in equity only. Collins and Others v. 
Prosier and Others, Executors of G. S. 
Wegg, Esq., deceased. 146 
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BRIBERY. 

The plaintiff; in an action for bribery, on 
the 2 Geo. 2, c. 24, is bound by the 11th 
section to proceed without wilful delay ; 
but until the defendant appears to the 
writ, the question as to the wilfulness of 
the delay does not arise. Therefore, 
where the writ sued out was returnable 
on the first return in Trinity, 1821, and 
the plaintiff did not proceed to declare 
till the 1st of June, 1822, and no appear- 
ance had been entered for the defend- 
ant: Held, that the proceedings could 
not be stayed under the 11th section of 
the statute. Talmash, Bart n qui torn, v. 
Gardiner. 54 

c. 



CASE. 

1. Falsely, maliciously, and without any 
probable cause, procuring the warrant 
of a justice to search the premises, and 
apprehend the person of A. on suspicion 
of felony, and thereby causing his prem- 
ises to be searched, and his person im- 
prisoned, is properly the subject of an 
action on the case, and not trespass. 

A positive oath that a felony is actually 
committed, is not necessary to justify a 
magistrate in granting his warrant to 
search the premises, and apprehend the 
person of a party suspected of felony ; 
anrl though it may be trespass in the 
magistrate to grant an illegal warrant, 
yet it is case in the person who causes 
and procures such warrant to issue, if it 
is done maliciously, and without reason- 
able or probable cause. EUee v. Smitk, 
(in Error.) 19 

2. A., an engineer, being employed by B. 
to erect a steam boiler, and other appa- 
ratus, on premises adjoining to the manu- 
factory of C, and in consequence of the 
explosion of the boiler from the insuf- 
ficiency of the materials of which it was 
composed, the property of the latter 
was injured, and it being found as a fact 
by the jury, that A. was personally pres- 
ent, and that his servants had the man- 
agement of the apparatus at the time of 
the accident : Held, that C. might main- 
tain case against A. for the injury he had 
sustained. Semble, that if the jury had 
negatived the fact of A.'s management 
of the apparatus, though the accident 
arose from an imperfection in the mate- 
rials of which it was composed, he would 
not have been primarily liable. H'itte 
and .-fool Act v. Hn$tte and .-toother. 67 

o. In case, for negligent driving, the law 
or* usage of the road is not the criterion 



of negligence. Therefore, where de- 
fendant's carriage was on the wrong side 
of the road, and, in attempting to pass on 
the near instead of the off side, plaintiff 
sustained damages: Held, that it was 
for the jury to decide the question of 
negligence, without regard to the law if 
the road. Hayde v. Lady Carr, 84 

4. Where a person, having lost a bill of ex- 
change, which he supposes to have been 
stolen, goes before a magistrate, and re- 
lates the circumstance of the loss, and 
the magistrate grants his warrant to ap- 
prehend A. B.-on a charge of having 
M feloniously stolen, taken and carried 
away " the bill of exchange, (language 
which the complainant did not use when 
he laid his information,) and upon sub- 
sequent investigation of the case it tamed 
out to be no felony : Held, that case 
would not lie for maliciously procuring 
the magistrate to grant his warrant To 
sustain the averment of malice, the 
charge must be tcUfvMy falst. 

Informations before magistrates must 
be taken as nearly as possible in the 
language used by the party. Cohen v. 
Morgan. 250 

5. In case for negligently pulling down a 
wall adjoining a wall of plaintiff's cellar, 
whereby the roof of the latter fell in, 
and a quantity of wine was destroyed, 
and it appearing that the proximate 
cause of the damage was the placing a 
quantity of bricks on the roof of the 
cellar: Held, that this was no variance, 
and need not be set out in the declara- 
tion to support the action. G. T. King 
and J. King v. WUiiammm and Clap- 

CERTIORARI. 

J. The statute 12 Geo, 1, c 34, s. 3, makes 
it an offence for clothiers and other 
manufacturers to pay the wages of their 
workmen in goods instead of money; 
the statute 22 Geo, 2, c. 27, creates sev- 
eral new offences, and extends the pro- 
visions of the preceding 1 statute to silk 
manufacturers ; and the 17 Geo. 3,c. 56, 
s. 22, takes away the certiorari upon 
convictions under the 22 Geo. 2. A silk 
manufacturer having been convicted un- 
der 12 Geo. 1, c. 34, s. 3, and 22 Geo. 2, 
c27: Held, that he was not deprived 
of the certiorari by force of the 17 Geo. 
3, c 56: Held, also, that the six months 
limited by the statute for bringing the 
certiorari, was to be computed from 
the time the conviction was affirmed 
by the sessions, and not from the time of 
the conviction by the justices below 
in the Matter of Ktye. 46 

2. The Court will not grant a certiorari in 



INDEX. 



471 



the first instance to remove the order 
for the appointment of overseers, for 
the purpose of having it quashed, on a 
suggestion, that the justices made the 
appointment from corrupt and improper 
motives — the propriety of the appoint- 
ment being matter of appeal to the ses- 
sions — but they will grant a criminal 
information against the justices, if the 
corrupt and improper motive for making 
the appointment be satisfactorily estab- 
lished. The King v. The Justices of 
Somersetshire. 47 

3. Certiorari will not lie to remove the 
record of a judgment obtained against a 
defendant in the county palatine of Our- 
ham, for the purpose of enabling his bail 
to render him in this Court, though he 
be a prisoner for debt in the custody of 
the marshal. Patterson v. Reay. 78 

4 A certiorari always lies to remove pro- 
ceedings under penal statutes, unless it 
is expressly taken away, and an appeal 
never lies unless it is expressly given 
' by the statute. 

This Court will not take notice of any 
formal defect in the proceedings under 
a penal statute, unless it appears on the 
face of the conviction itself. The King 
r. The Justices of the Hundred of Cashio- 
bury. 132 

& The 50 G. 3, c. 73, reciting 31 G. 2, c. 
29, 3 G. 3, c. 6, and 13 G. 3, c. 62, makes 
certain amendments in the laws then in 
force respecting the trade of bakers, &c, 
and by 8. 5, all powers given by the 
previous statutes upon the same sub- 
ject are incorporated, except those al- 
tered by that statute. The 31 G. 2, c. 
29, sa. 36 and 37, respectively take away 
the writ of certiorari, and give an appeal 
to the sessions : Held, that 50 G. 3, c. 
73, s. 5, incorporates those sections, and 
that on a conviction under the latter stat- 
ute, the certiorari is taken away and an 
appeal given. The King v. The Mayor 
of Liverpool, in the Matter of Price. 1 70 

CHARTER. 

See Corporation. 

1. If there are words of permission in a 
charter to do an act which is clearly for 
the public benefit, they are obligatory ; 
therefore, where a charter declared that 
the mayor and jurats of an ancient town 
might hold a court of record for the 
holding 1 of pleas, but which had been 
long disused, the Court granted a man- 
damus to compel such courts to be held 
at the instance of an inhabitant of the 
town, though he was not a corporator. 
The King v. The Mayor and Jurats of 
Hastings. 23 



2. Where the charter of a corporation, 
consisting of a mayor and twenty-foil . 
capital burgesses, granted, that when 
and so often as it should happen that 
any one or more of the twenty-four 
capital burgesses should die, or dwell 
without the borough, or should, from 
any cause, be removed, that then and so 
often it should and might be lawful to 
the other capital burgesses " at that time 
surviving or remaining, or the greater 
part of the same? of whom the mayor for 
the time being should be one, to elect 
another, &c. ; and a burgess having been 
elected to fill up a vacancy [occasioned 
by death] by twelve capital burgesses 
only, who were alleged to be the capital, 
burgess »s at that time surviving and re- 
maining: Held, that the election was 
void, not being made by a majority of 
the whole definite body, to which the 
words «* or the greater part of the same n 
were referable. The King v. Humphrey 
Wtfiyams. 139 

3L Where the modern charter of a corpo- 
ration, consisting of a mayor, eleven al- 
dermen, eighteen assistants, .and eigh- 
teen common councilmen, after direct- 
ing that the corporate officers should for- 
ever thereafter f>e nominated and chosen 
out of the free burgesses, proceeded to 
nominate the first corporate officers, and 
amongst the common councilmen was 
named one who was not at the time of 
his nomination a free burgess: Held, 
that he was entitled, by virtue of his 
nomination, to all the privileges, and to 
exercise the office of a free buttress of 
the borough. The King v. H. Per- 
kins. 208 

4. The nomination of a corporate officer 
in a modern charter, by necessary in- 
tendment makes him a free burgess of 
the borough, if he were not so before. 
The King v. William Downes. 322 

6L Certiorari refused to remove^ an indict- 
ment of murder from Yorkshire, in order 
to a trial at bar, or in another county, on 
the ground that the prisoners (who had 
pleaded to the indictment) could not 
have a fair and impartial trial in the for- 
mer county. The King v. William Meade 
and Robert Belt. 171 

7. This Court will order an inferior court 
to amend its record according to the 
facts of the case as they occurred below, 
after an imperfect record had been an- 
nexed to a writ of error brought in Una 
Court upon the judgment 

Certiorari issued to the judge of an 
inferior jurisdiction to return the prac- 
tice of his court. Williams v. Lord Bu- 
rnt (in error.) 203 

8. Where a defendant in an action brought 
in an inferior court for defamation, .after 
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entering a common appearance and Buf- 
fering judgment by default, removed 
the proceedings by certiorari into this 
Court, without entering into any recog- 
nizance : Held, that the case was within 
51 G. 3, c. 124, s. 3, and the Court award- 
ed a procedendo for the defendant's de- 
fault in not entering into the recogni- 
zance thereby required, the damages 
being laid only at 13*. Let et Uz. v. 
Goodlad. 205 

9. The stat 30 G. 2, c. 34, s. 30, takes 
away the writ of certiorari ; but where 
counts on that statute were joined with 
counts for a conspiracy at common law 
to obtain floods by false pretences: 
Held, that the certiorari was not taken 
away. The Knur v. Saunders and Others. 

244 

10. Section 80 of the General Highway 
Act, 13 G. 3, c. 78, which takes away the 
certiorari, does not extend to cases where 
the justices at sessions act wholly with- 
out jurisdiction. Therefore, where the 
justices at petty sessions made an order 
for the allowance of the accounts of a 
surveyor* of highways, which accounts 
had not previously been verified before 
one justice, pursuant to the requisites 
of section 48 of the act: Held, that 
they acted wholly without jurisdiction ; 
that their order was not a proceeding 
had pursuant to the act; and, conse- 
quently, that certiorari lay to remove it 
into this Court, for the purpose of having 
it quashed. The King v. The Justices of 
Somersetshire. 2ti6 

11. This Court will not jrrant a certiorari 
to remove proceedings in quare impedit 
from the Court of Great Session at Ches- 
ter into this Court, where a special ver- 
dict is expected to be found ; the proper 

. course is to remove the special verdict, 
when found, into this Court by writ of 
error. Pickering v. The Bishop of Ches- 
ter. 266 

12. It is a general rule, that certiorari 
does not lie to remove a cause from an 
inferior court after judgment signed 
there ; especially where the defendant 
suffered judgment by default. 

Where, in an action for 16f. brought in 
the Forest Court of Knaresborough, the 
defendant suffered judgment by default, 
and afterward* sued out a certiorari to 
remove the cause into this Court : Held, 
that the certiorari was too late, and this 
Court made a rule for a procedendo 
absolute, though the defendant in oppo- 
sition to that rule swore, that the juris- 
diction of the inferior court was limited 
to 57. Walker v. Gann. 320 

13. A warrant of commitment under the 
Smuggling Act, 6 G. 4, c. 108, s. 81, of 
a person [who had been refused to be 



received on board a ship of war, as unfit 
for the naval service] until he paid the 
penalty of 100/., need not show that he 
bad been examined by a surgeon, as the 
ground of the refusal to be received into 
the service: nor need the commitment 
show, in terms, that the party had been 
44 called upon to pay the penalty," before 
he was committed. Ex parte William 
Edwards. 338 



CHARTER PARTY. 

The owner of a British ship may avail him- 
self of a statement of average made at 
the port of delivery in a foreign coun- 
try, according to the law thereof, so as 
to charge a British freighter of goods, 
under a charter made in Britain, with 
the expenses of wages and provisions for 
the seamen, incurred during the necessa- 
ry detention of the ship at an interme- 
diate port, although by the law of this 
country such expenses would not be re- 
coverable as average. Dalglish and Oth- 
ers v. Davidson. 229 



CHURCH-WARDENS AND OVER- 
SEERS. 

1. The statute 18 Geo. 3, c. 25, a, 5, gives 
an appeal to the sessions against the al- 
lowance, by two justices, of constables* 
accounts, ** in case the overseer or over- 
seers shall find that the parish or town- 
ship is aggrieved " thereby ; but the right 
of appeal cannot be exercised by one 
overseer without the consent of the ma- 
jority. Therefore, where a township had 
four overseers and four church-war- 
dens, and seven were for allowing the 
constable's accounts, against the sense 
of the eighth, and a majority of the lay- 
payers ; and two justices afterwards al- 
lowed the accounts : Held, that the sin- 

§le overseer could not appeal against 
le allowance in his own name, and this 
Court refused a mandamus to the ses- 
sions to hear the appeal. The King v. 
The Justices of Manchester. 48 

2. A pauper having met with an accident 
in the parish of W M where he was casual 
poor, the parish surgeon attended him, 
and in the progress of the cure, one of 
the overseers of the parish to which the 
pauper belonged, called upon the sur- 
geon and desired him to take care of 
the pauper, and do what he could for 
him, and added, M that he should see 
him paid ; " and, on a subsequent appli- 
cation by the parish officers of W-, after 
the pauper was removed to his own 
parisit, the overseer said, "if it was 
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right that they should pay the surgeon's 
bill, they would:" Held, in an action 
against the overseers by the surgeon for 
the amount of his bill, that there was no 
legal obligation on the part of the for- 
mer to pay, under the circumstances sta- 
te*]. Gent v. Tompkins. 55 

a. Where a parish certificate, thirty-five 
years old, was granted by two persons 
who described themselves on the face 
of it to be "the major part of the church- 
warden and overseer," and there was 
evidence on one side, that both before 
and ever since the certificate was granted, 
but one overseer had acted in the par- 
ish, and on the other that in two in- 
stances, at least, two overseers had been 
appointed, though one liad acted : Held, 
that the sessions might reasonably in- 
tend, as a question of fact, that there 
had never been more than one overseer 
appointed, and consequently that the 
certificate was valid. The King v. The 
Inhabitants of Earl Shilloru 256 

4. By a local act for the government of the 
poor of the parish of G., the church-war- 
dens and overseers, and nine guardians 
and directors, or any five or more of 
them, were empowered to contract for 
the supply of the poor with provisions, 
and the parochial funds were directed to 
be paid into the hands of a treasurer, 
who was to apply the money under the 
orders of the governors and directors. 
Where the plaintiff contracted with the 
governors and directors for supplying 
the poor-house with goods, and acted 
under the orders of the church- wardens 
and overseers: Held, that the latter 
were personably liable, and that the 
plaintiff was not bound to join the gov- 
ernors and directors in the action. Lam- 
bert v. JVbtt and three Others. 257 



CITY LOTTERY. 

The city Lottery Act, 46 Geo. 3, c. 97, 
vests the prizes therein enumerated in 
five trustees by name, in trust, for the 
purposes of the act, and by the 16th sec. 
it is enacted, That in case of the death 
of one or more of the trustees before the 
drawing of the lottery, and the convey- 
ance of the prizes to the fortunate hold- 
ers of the tickets, the survivors shall 
and they are thereby required to fill up 
the vacancy or vacancies by the election 
of some other person or persons for the 
purposes of the act: Held, in ejectment, 
that a conveyance of a prize to the lessor 
of the plaintiff, by four only of the five 
trustees, (one having died,) was valid and 
effectual in a court of law ; and Semble, 
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That the conveyance was effectual, 
though no proof was given that the les- 
sor of the plaintiff was the fortunate 
holder of the ticket to which the prize 
had fallen. Doe, dent. Read, v. Godwin 37 



CLERGY. 

A spiritual person, who, in virtue of his 
office of chaplain of a college, holds a 
curacy with a dwelling attached thereto, 
and ceasing to hold the office of chap- 
lain, retains possession of the dwelling 
is not a curate within the meaning of 57 
Geo. 3, c. 99, a, 67, and may be evicted 
by notice to quit forthwith, and is not 
entitled to the three months' notice re- 
quired to be given by that statute, with 
the consent of the bishop. Goodtitle, a\ 
The Master and Fellows of Lincoln Col 
lege, v. Lee, Clerk. 120 



COMMISSIONERS. 

Where* a bankrupt was, after repeated ex- 
aminations, finally committed bv the 
commissioners for not satisfactorily an- 
swering, the Court granted a manda- 
mus conditionally to the commissioneis 
to issue their warrant for a further ex- 
amination, on a suggestion that the bank- 
rupt was desirous of fully disclosing his 
estate and effects, hi the Matter of 
Bromley, a Bankrupt. 171 



COMMITMENT. 

1. By statute 1 & 2 Geo. 4, c. 118, a. 40, 
the penalties imposed by the same are 
directed to be distributed, one half to 
the receiver therein mentioned, and the 
other to such persons as the convicting 
justices shall direct, and it gives no ap- 
peal to the sessions. Where a prisoner 
was committed under a warrant of -exe- 
cution (which recited that he had been 
convicted) for two months, or until he 
paid a penalty of 5^ for an offence under 
the 33d sec. of the act, without statin? 
how the penalty was to be distributed 
and to whom paid ; the Court refused to 
discharge him out of custody for this ob- 
jection, holding, that the warrant did 
not require the same certainty as a con- 
viction, and that they were bound to 
presume there had been a legal convic- 
tion to found the warrant The King v. 
James Rogers. 26 

2. It is no offence within the statute, 1 
Geo. 4, c. 56, u wilfully and maliciously 
to carry away" a post or pale, unless the 
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party charged lias wilfully or maliciously 
committed the damage, injury, or spoil 
alleged. Therefore, where a defendant 
charged with cutting, spoiling, and tak- 
ing and carrying away a post out of a 
fence, was committed for wilfully and 
maliciously carrying the same away, 
only: Held, that the commitment was 
bad, and the defendant entitled to be dis- 
charged. 

Justices, under the same statute, may 
award satisfaction for malicious injury to 
tlie amount of 51., but in each case the 
extent of the injury is to be ascertained 
by the justice, and compensation award- 
ed only in proportion to the injury 
proved. 

A commitment in execution need not 
recite the title of the statute on which 
the proceeding is founded. The King v. 
Elizabeth Harpur. 36 

3. The Metropolitan Paving Act, 57 G. 3, 
c. 29, s. 135, prevents the removal into 
the superior courts of " any rate, pro- 
ceeding, conviction, order, matter, or 
thing:" Held that a case granted by 
the sessions for the opinion of this Court, 
upon the affirmance of a conviction un- 
der the act, was a thing, within the 
meaning of s. 135, and could not be re- 
moved by certiorari. The King v. Th* 
Justices of Middlesex. 338 

COMMON, RIGHT OP. 

Where commissioners under an enclosure 
act, awarded, that certain persons, enti- 
tled to a ri^ht of common in certain com- 
monable lands, " shall forever hereafter 
use and enjoy the said commonable 
place as a common pasture, exclusive of 
all others whatsoever." Held, that the 
right of the commoners was still subser- 
vient to the right of the lord to take 
stone, it appearing that, both before and 
since the award, the lord had exercised 
that right; and that an action was not 
maintainable against his lessee, although 
the soil had latterly been subverted to 
an unusual extent. It seems, however, 
that if the lord wantonly and unnecessa- 
rily exercises his manorial rights to the 
injury of the commoners of pasture, he 
is liable to an action. Place v. Jackson. 

204 

CONSPIRACY. 

Indictment against A., B., C, and D. for a 
conspiracy, charging that they conspired 
together, with divers other persons un- 
known. A. and B. were tried. A. was 
found "not guilty," and B. was found 
* guilty of conspiring with C. n C. had 



pleaded before the trial of A. and B.; 
nut neither he nor D. appeared to take 
their trials. On motion to arrest the 
judgment against B., or to suspend it 
until C. should be tried : Held, that the 
verdict was conclusive against B n as 
a general verdict of guilty; and tnat 
judgment might be given against him, 
without reference to what the verdict 
might be on the trial of C. The Khg 
V.J.S.& Cooke and Others. 316 



CONVEYANCE. 

A deed of conveyance, which omits truly 
to set out the whole consideration di- 
rectly or indirectly paid, or agreed to 
be paid, for the estate conveyed, is not 
void by 48 Geo. 3, c. 149, s. 22; there- 
fore, in ejectment for a forfeiture, where 
a lease was supposed to have omitted 
part of the consideration: Held, that 
this was no answer to the action. D<# A 
d. Higginbotham, v. Hobson. 165 



CONVICTION. 

1. A conviction on 45 Geo. 3, c. 121, s. 7, 

for carrying and conveying foreign bran- 
dy in half-ankers, alleged to be "then 
and there liable to forfeiture, the said 
offence being committed against the 
provisions of the acts for the prevention 
of smuggling," is insufficient, in not 
showing the particular grounds of for- 
feiture. Ex parte John Smith. 171 

2. A conviction under 11 G. 1, c. 30, a 16 
for knowingly harboring and concealing 
smuggled spirits, cannot be supported 
by evidence of finding the smuggled 
sprirts concealed in the house of the 
party convicted, unless he was present 
at the time of finding, or some other di- 
rect proof be given of a guilty knowl- 
edge. Ex parte George Ransley. 179 

3. The costs to be paid by offenders un- 
der the Stage Coach Act, 50 G. 3, a 
48, must be ascertained by the convic- 
tion, or it is bad. The King v. Thomas 
Payne. 169 

4. Where justices omitted to set out on 
the record of a conviction on the build- 
ing act, the evidence adduced on the 
hearing of the information, as nearly as 
possible in the words used by each of 
the witnesses, in pursuance of 3 G. 4, c 
23, a mandamus issued to compel them 
to do so. In the Matter of Rix and Jh- 
other. 205 

5. The record of a conviction by default 
upon the 5 Anne, c. 14, must show that 
the defendant has been personally «um- 
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moned to appear to the information. 
The King v. Hall. 255 

6. Information on 48 G. 3, c. 143, for sell- 
ing u beer or ale * without an excise li- 
cense, is bad, and a conviction thereon, 
showing that the defendant had sold ale 
only, quashed. The King v. John North. 

258 

7. If a warrant of commitment in execu- 
tion, manifestly defective on the face of 
it, shows that there has been a convic- 
tion, the Court will not notice the de- 
fect, until the conviction is returned into 
Court 

Conviction on the 4 Geo. 4, c. 34, of 
an apprentice for misbehavior, must 
show on the face of it, that the defend- 
ant is an apprentice within the 4 Geo. 4, 
c 29, which extends previous acts to 
apprentices, upon whose binding out 
no larger sum than 25/. has been paid. 
The King v. John Taylor and Others. 306. 

8. A justice convicted of a misdemeanor 
in his office, must attend in person to 
receive the judgment of the Court ; but 
upon an affidavit of age and infirmity, 
the Court will dispense with his person- 
al attendance. The King v. Abraham 
Constable, Esq. 312 



CORPORATION. 
.See Charter. 

1. Mandamus will not lie to admit an in- 
habitant of a borough by prescription 
to be a free burgess, unless it appear 
first that he has an inchoate right to be 
a free burgess, and, second, that the 
office of a free burgess is a corporate 
office by prescription. The King v. 
The Mayor, fyc. of West Loot. 78 

2. Where ex-overseers of the poor deliv- 
ered to succeeding overseers a certifica- 
ted balance sheet of the gross sums re- 
ceived and disbursed during the year 
in which they were in office, without 
any other voucher or document: Held, 
that this was not a sufficient compliance 
with 17 Geo. 2, c. 38, and mandamus is- 
sued to the justices to hear and deter- 
mine a complaint for not properly ac- 
counting pursuant to the statute. Tht 
King v. The Justices of Worcestershire. 

171 

3. Where a modern charter of an ancient 
borough contained a clause expressly 
disqualifying certain persons from vo- 
ting for corporate offices, but at the 
same time ratified and confirmed the an- 
cient usages of the borough, by which 
certain other and different persons were 
also disqualified from voting at any nom- 
ination or election of corporate offi- 
cers, and a person was elected to a cor- 



porate office in pursuance of the words 
of the charter, but not conformably to 
the ancient custom: Held, that this 
election was void. The King v. F. T. 
MeU, Gent. 172 

4. A by-law, that no person not being free 
of the Pewterers' Company shall exer- 
cise the trade of a pewterer within the 
city of London, is a by-law in restraint 
of trade, and is void, without proof of a 
special custom to support it The Cham- 
berlain of London v. Compton. 21)9 

5. See Tobacco Pipe Makers v. Woodroffe. 



COSTS. 



Set Security for Costs. 

1. A defendant, being sued by bill as an 
attorney of this Court, pleaded by an 
attorney who had not filed any warrant 
to defend, and on motion to stay the 
proceedings in the action, (in which the 
plaintiff was nonsuited,) plaintiff under- 
taking to set off the defendant's costs 
against a judgment debt due from him 
to the plaintiff? Held, that the defend- 
ant's attorney or agent had no lien upon 
the costs for his own costs in defending 
the suit Vansandau, Gent, one, fyc v. 
Burt, Gent., one, fyc. 29 

2. Qua? re, whether a criminal information 
will lie against justices, for making a 
false return to a mandamus, unless the 
return is corruptly and wilfully false ? 

Where justices had made a false re- 
turn to a mandamus to appoint overseers 
for a township, and the Court had there- 
upon granted a rule nisi for a crimi- 
nal information; and on showing cause 
against that rule, contradictory facts 
were disclosed, which were directed to be 
tried by an issue, and after an issue had 
been prepared and delivered, the jus- 
tices had abandoned the issue, and ob- 
tained a judge's order for staying pro- 
ceedings, without prejudice to the ques- 
tion of costs, the Court ordered the jus- 
tices to pay the prosecutor the costs of 
preparing and delivering the issue. The 
&'ng v. The Justices of Lancashire. 52 

3. The defendant in a quo warranto infor- 
mation against him, to show by what au- 
thority he holds the office of registrar 
and clerk of the Court of Requests, of 
the city of Bristol, is not entitled to costs 
under the statute 9 Anne, c. 20, s. 5. 
The King v. John Webb Hall 91 

4. A plaintiff declared in assumpsit against 
trustees of a turnpike road generally, 
went to trial, withdrew his record, and 
after suffering himself to be non-prossed, 
sued the same trustees a second time by 
name, for the same cause of action, and 
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the Court refused to stay the proceed- 
ings in the second, until the costs of the 
first action were paid. PashUy v. Poole 
and Another. 134 

\ Where an attorney arrested the defend- 
ant, and held him to bail, for his bill of 
costs, amounting to 15/., and the costs 
were afterwards reduced by taxation to 
a sum less than 15/., the Court refused to 
order the bail-bond to be delivered up 
to be cancelled. Thwaites, GtnL, one, 
fyc. v. Piper. 193 

6. Where a judge at the assizes refused 
to try an indictment for a misdemeanor, 
manifestly bad on the face of it, but 
did not order it to be quashed, and the 
prosecutor preferred another indictment 
for the same offence, and removed it 
into K. R, the Court would not call 
upon the prosecutor to pay the costs of 
the first prosecution, before he proceed- 
ed with the second. The King v. Trt- 
maine. 240 

7. Discharging a rule for judgment as in 
a case of nonsuit, on plaintiff* giving a 
peremptory undertaking, does not pre- 
vent the defendant from afterwards 
moving for the costs of the day for not 
proceeding to trial pursuant to notice. 
Lewis v. Thomas. 260 

8. The Court has no power to award costs 
to prosecutors by indictment, nor to 
compel a defendant to go before the 
Master. The King v. Richardson. 257 

9. Where, in trespass for an act done in 
pursuance of the Building Act, 14 G. 3, 
c. 78, a verdict was found for the plain- 
tiff, subject to a reference ; and the arbi- 
trator awarded a verdict for the defend- 
ant: Held, that the defendant was en- 
titled to treble costs under s. 100 of the 
statute, the same as if the plaintiff had 
been nonsuited, or a verdict had been 
found for the defendant, at the trial. 
Pratt v. HUlman. 266 

10. A writ of error does not stay execution, 
unless the defendant suggests that thr re 
is real ground of error, where it appears 
that after action brought the defendant 
threatened to bring a writ of error, and 
ruin the plaintiff by law proceedings, 
unless he complied with certain terms. 
Berdoe v. Bloom/UUL 267 

11. Where a defendant was arrested for a 
sum of money, in respect of the greater 
portion of which the plaintiff knew at 
the time, that the defendant had obtain- 
ed a discharge under the insolvent debt- 
or's act: Held, that the defendant was 
entitled to have his costs taxed under 
43 Geo. 3, c. 46, s. 3, as upon an arrest 
without probable cause. Lord Hunting 
toioer v. Heely. 289 

12. Where plaintiff, on the eve of trial, 
accepted from defendant a cognovit for 



a certain sum, payable at a future day, 
in full discharge of the action, and the 
Master on taxation allowed plaintiff costs 
previous to the cognovit; the Court re- 
fused to admit plaintiff's affidavit stating 
a verbal agreement that he should have 
such costs in case defendant made default 
in payment, and that he had made such 
default, and made the rule for the disal- 
lowance of such costs absolute. Anony- 
mous, 289 

13. Where an affidavit answered a rule nisi 
for setting aside proceedings for irregu- 
larity, with costs, but was written in a 
cramped and slovenly hand, the Court 
on that ground refused to grant the costs 
of the application. Bane v. Jones. 337 

14. Where an action was brought in this 
Court for a debt of 91. 17*., and the plain- 
tiff's demand was reduced, by partial 
payments on account, and the jury found 
a verdict for the plaintiff for It 13*.: 
Held, that the defendant, who resided 
within the jurisdiction of the Middlesex 
County Court, was entitled, under the 
23 Geo. 2, c. 33, s. 19, to his double 
costs of suit Chadmdt v. Bunmng. 341 

15. A. brought an action of use ana occu- 
pation against B., and recovered a ver- 
dict, and B. afterwards commenced an 
action of trespass against A. for seizing 
his cattle for rent due, and A. suffered 
judgment by default, and on a writ of in- 
quiry, B. received 1/. more in damages 
than A. had obtained in his action: 
Held, that the costs of the one might be 
set off against the other, although it ap- 
peared that A. was insolvent, and that 
nis attorney would be thereby deprived 
of his secunty for costs. Lomas v. Md- 
lor. 390 

16. Where the defendant had obtained a 
verdict, and the Court granted a new 
trial, on the ground that it was against 
evidence, and directed the costs of the 
former trial to abide the event of the 
second, and on that trial the plaintiff had 
a verdict : Held, that he was only enti- 
tled to the costs of such second trial 
Brown v. Boyn. 401 



COUNTY COURT. 

1. Plaintiff sued defendant in Surrey Coun- 
ty Court for a debt contracted in Mid- 
dlesex, and having failed for want of 
jurisdiction there, proceeded in E. B n 
and though the debt was under 40*., the 
Court refused to set aside the proceed- 
ings, the debt not being recoverable else 
where. Eames v. Williams. 42 

2. The county clerk of Middlesex is en- 
titled to take the following fees upon 
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the hearing and determination of suits 
in his Court, viz., upon the appearance of 
both parties upon the first summons and 
determination of the cause, 3*. CkL ; upon 
an order nisi in consequence of the non- 
appearance of the defendant upon the 
first summons, 2*. ; and upon execution 
on a judgment against the defendant, 3*. 
4dL ; which sums include the fees to the 
county clerk, bailiffs, and criers. The 
King v. The County Clerk of Middlesex. 

203 



COUNTY TREASURER. 

A county treasurer, authorized by an order 
of sessions to raise money on the credit 
of the county rates, obtained advances 
from time to time from his bankers, and 
died in their debt The sessions, being 
satisfied that the money so advanced had 
been bona fide applied to county pur- 
poses, made an order for assessing and 
levying a sum of money towards the re- 
payment of the debt, but this Court 
quashed the order. The King v. The 
Justices of Flintshire. 122 



COVENANT. 

L In covenant for not setting out tithes 
of certain garden-ground, defendant 
pleaded an enclosure act, by which the 

{ilaiutiff received an allotment of waste 
ands in the parish, in lieu of tithe, but 
omitted to allege that the commissioners 
under the enclosure act had made their 
award in pursuance thereof, and after a 
finding for the defendant by the jury upon 
an issue of fact, the Court entered judg- 
ment for the plaintiff non obstante vere- 
dicto. Ellis, Clerk, v. Arnison. 131 

2. In a lease for years 4>f a messuage and 
premises in a public street, lessor cov- 
enanted, that lessee, his executors, &c, 
should not permit or suffer any person or 
persona to inhabit the same, who should 
carry on therein cert tin enumerated 
trades or businesses, " or any other trade 
or business, that may be, or grow, or lead 
to be, offensive, or any annoyance or dis- 
turbance to " any of tne other tenants of 
lessor, &c. Lessee granted an under- 
lease of the premises (subject to the like 
covenant) to A., who opened them in 
the business of a licensed victualler, which 
was not one of the businesses enumera- 
ted in the covenant : Held, that by such 
acts, the covenant was not broken. Jones 
v. Thome. 154 

•i Covenant M not to let, set, assign, trans- 
fer, set over, or othertcise part toilh, the 
premises demised, .ir the lease," of a cof- 



fee-house, is not broken by proof of a 
deposit of the lease with the brewers of 
the lessee, as a security for beer supplied 
to the house. Doe, on the demise of Ste- 
phen Pitt, v. Hogg. 190 
4. Plaintiffs enfeoffed defendant with a 
piece of land bounded on the west by a 
street, and on the east part by buildings 
belonging to defendant and part by build- 
ings belonging to W. G. Defendant 
covenanted " that he would not, at any 
time after the feoffment, permit or suffer 
any warehouse door to be opened or put 
out to the front of the street" A ware- 
house door was put out in the buildings 
belonging to W. G., at the eastern ex- 
tremity of the defendant's land, about 
eight feet distant from, but giving access 
to the street: Held, that this was a 
breach of the covenant by defendant, 
though the premises in which the dooi 
was put out, did not stand upon his land, 
were not in his occupation, and were 
not level with the front of the street. 
The Mayor, Bailiffs, and Burgesses of 
v. Tomltnson. 295 



CUSTOMa 

By statute 57 Geo. 3, c. 87, s. 6, persons 
liable to be arrested under the acts for 
the prevention of smuggling, and who 
are fit and able to serve on board a king's 
ship, shall be taken before a justice, and 
upon due proof be committed further to 
answer, fee, and after being so commit- 
ted, the jailer in whose custody they are 
kept, is authorized, on the order of the 
commissioners of customs or excise, re- 
spectively, to convey them on board a 
ship of war, in order to their being im 
pressed. Where persons were impressed 
under the authority of this act, by virtue 
of an order signed by only four commis- 
sioners of customs out of the nine nomi- 
nated and appointed by the king's pat- 
ent: Held, that such order was valid and 
effectual, it appearing by the patent that 
four of the commissioners might act for 
the whole body, and therefore the Court 
refused to discharge the prisoners out 
of custody. Ex parte Thomas While and 
Thomas Gibbs. % 25 



D. 



DEBT. 



Debt lies by the drawer against the ac- 
ceptor of a bill of exchange, expressed 
to be for value received in goods. Priddy 
and Another v. Henbrey. 160 
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DFiCLARATION. 

1. Where a declaration contained, besides 
the usual money counts, the indebitatus 
and quantum meruit counts for work and 
labor as an attorney, and two similar 
counts for work and labor generally, 
the Court referred it to the master to 
strike out the latter for superfluity, be- 
fore the issue was made up. GabeU v. 
Shaw. 30 

2. Plaintiff in ejectment permitted to 
amend his declaration on payment of 
costs, by adding a new count on another 
demise, after three terms had elapsed, 
and the roll had been made up and car- 
ried in. Doty on the demise of Beaumont, 
v.JJrmUage. 30 

3. The Court will refer it to the master to 
determine whether superfluous counts 
in a declaration are introduced vexa- 
tiously. Ncwby v. Mason, 53 

4. In a declaration upon a bail-bond against 
four defendants, one of the plaintiffs sued 
as administratrix of J. C. W., deceased, 
without making profert of the will, and 
the declaration m reciting the writ stated, 
that the sheriff to whom it was directed 
was commanded to take "the said de- 
fendant T. A. to answer the plaintiffs of 
a plea of trespass, and also to a bill of the 
plaintiffs against the said defendants:" 
Held, on special demurrer, 1st, that the 
declaration was well, without making 
profert of the will ; but 2d, that it was 
ill in not clearly showing agninst whom 
the writ was issued, or who was the de- 
fendant in the plaintiff's suit on the writ 
Large and Others v. Mtcood and Oth- 
ers. 55 

5. Where a declaration for seducing plain- 
tiff's daughter was framed in trespass, 
but omitted the words a with force and 
arms : " Held, that the verdict cured the 
objection. Parker v. Bailey. 195 

6. However informally a breach of cove- 
nant may be assigned in a declaration, 
yet, after judgment by default, the 
Court will pronounce such judgment as 
will meet the justice of the case, not- 
withstanding the informality. Brookes 
v. HeberJ. 336 

b. Where a plaintiff declares as heir at law 
upon a lease granted by his ancestor, he 
must show how he is heir at law : a gen- 
eral averment that the demised premises 
descended to him as cousin and heir at law, 
is not sufficient Lidgbird v. Judd. 292 



DEVISE. 

1. Testator devises his freehold estates to 
trustees in trust, to secure an annuity of 
60J. per annum to his wife for life, and 
then in trust for his two younger sons, 



and his two daughters, and all children 
to be begotten on the body of his wife, 
until they shall severally attain the age 
of twenty-one years, and then unto and 
among them, share and share alike, as 
tenants in common, and not as joint ten- 
ants. The will then granted a power to 
the trustees to receive the rents, and t > 
lay out the surplus beyond the wife's 
annuity, and other charges thereon, in 
good securities, to grant leases of the 
estates for a term not exceeding seven 
years, "and should they think it advisa- 
ble, to sell any part thereof at any time 
after my death:" Held, that this latter 
clause did not control the express gift 
of the estates to the children in fee, when 
they should severally attain the age of 
twenty-one years. Doe, on the demises 
of Sudden and Others, v. Harris. 68 

2. H. S. devises his estate to his wife in fee, 
and dies seised, leaving his widow and 
two sons him surviving. After his death, 
the widow and the younger son, by 
deed of bargain and sale, convey the 
estate in fee to H. without the privity of 
the eldest son and heir at law of the tes- 
tator. H. continues in undisturbed pos- 
session of the estate for twenty-two 
years, and dies possessed, bequeathing it 
to his children. Six years after H. en- 
tered into possession, W. S., the eldest 
son and heir at law of H. S«, makes his 
will and devises all his real estate to his 
wife, and to his younger brother in trust 
for the life of the wife, and then to his 
children, and dies three years after- 
wards, without ever disturbing H.'s pos- 
session: Held, that the trustees might 
maintain ejectment to recover the pos- 
session of the estate, notwithstanding 
H.'s quiet enjoyment for twenty-two 
years. Doe, on the several demises of 
John Souter et w&, v. Hull. 69 

3. Testator, after devising to his nephew 
H. W. a messuage, forming part of his 
real estate, devised as follows: "Item, 
I give further unto my nephew H. W. 
half part of my garden, and lOOf. stock 
in the 4 per cent Bank Annuities. I 
give, further, my yard, stable, cow-house, 
and all other out-hou«es in the said yard, 
to my sister Martha Wickham, to have 
the interest and profits during her natu- 
ral life: Held, by three judges, [Best, 
J., dissenting,) that under this bequest 
H. W., after the death of Martha Wick- 
ham, took an estate in fee in the yard, 
&c, to the exclusion of the testator's 
heir at law. Doe, on the demise of Henry 
Wickham, v. Jonathan Turner. 96 

4. A testator devises his freehold and copy- 
hold lands to trustees, in trust, for bis 
infant son, and directs "the same to be 
transferred to him as soon as he shall 
attain to twenty-one years ; but in case 
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he should die before he attains to the 
age of twenty-one years, then 1 give to 
my cousin W. P., his heirs and assigns, 
all my freehold and copyhold lands," &c. : 
Held, that the trusteed did not take a 
fee by this devise, but only an estate for 
years, determinable upon the son's at- 
taining twenty-one years. Doe, d. Play- 
er, v. MchoUs. 103 

5 A testator devises his lands charged 
with two annuities, and subject to certain 
legacies, to trustees, their heirs and as- 
signs, until his nephew J., son of his sis- 
ter M., should attain twenty-one ; and if 
he should die in the mean time, until 
H., second son of AL, should arrive at 
that age ; and if H. should die in the 
mean time, until the daughter of M. 
should arrive at that age, upon trust to 
raise out of the rents of the premises, or 
by sale or mortgage thereof, portions 
for H. and the younger children of M., 
payable on their attaining twenty-one; 
and further, to apply a proper sum out 
of the rents for the maintenance and 
education of J. until he should attain 
twenty-one, and then to pay him the res- 
idue ; and if he should die before twen- 
ty-one, then to apply a like sum for the 
maintenance of H. till he should attain 
that age, and then to pay him the resi- 
due ; and in the mean time to place out 
the money arising from the rent at inter- 
est, for the benefit of J., and when J. 
should attain twenty-one, or in case of 
his death, when and as soon as H. should 
arrive at that age, or in case of his death, 
when the daughter of M. should attain 
twenty-one, to the use of J. and his as- 
signs for life, without impeachment of 
waste ; remainder to trustees to preserve 
contingent remainders; and after the 
death of J. to the use of his first and 
other sons and daughters in strict tail ; 
and for default of such issue, to the use 
of H., with similar limitations over to his 
niece, the daughter of M., and an ulti- 
mate remainder to M. in fee. Testator 
died, leaving his sister AL, her sons, J. 
and H., and three younger children alive. 
X. married and died intestate, under 
twenty-one, leaving a daughter: Held, 
first, that the trustees took only a chattel 
interest in the estates devised to them ; 
second, that on the death of the testator, 
J. took a vested estate for life; third, 
that the daughter of J. took an estate in 
tail-male on the death of her father; 
and fourth, that H. took, at testator's 
death, a vested estate for life in remain- 
der, expectant on the death of his broth- 
er J. and failure of sons and daughters to 
be born to J n and issue male of such sons 
and daughters. Warier v. Hutchinson. 135 

a Testator devises to his daughters J. and 



EL, u their heirs, executors, and adminis- 
trators, equally between them, all and 
every his messuages, lands, tenements, 
and hereditaments, both freehold and 
leasehold, in, &c, to have and to hold to 
the said J. and EL, their heirs, executors, 
and administrators equally:" Held, that 
the testator, by this devise, passed all his 
interest in the estate to his daughters in 
fee, to the exclusion of his right heirs. 
Doe, demise Lucy Crump, WicbfW, v. 72. 
Sparkes and Another. 200 

7. A devise of real estate "to A^ B., and 
C, and their heirs, to be sold, and the 
money to be equally divided amongst 
them," is a devise in joint tenancy of 
the land, and in tenancy in common of 
the produce of the land when sold; 
therefore the heir at law of A. cannot 
maintain ejectment for the land, without 
giving direct evidence of the deaths of 
B. and C. Goodtiile, on the demise of 
Roebuck, v. Oxley. 2& 



E. 

ECCLESIASTICAL JURISDICTION. 

1. Where a bishop grants sequestration 
against the effects of a clergyman within 
his diocese, he stands in the same situa- 
tion as sheriff; and the Court Ins the 
same power over him as over that officer. 
Therefore, where four writs of seques- 
tration had issued against the effects of 
a clergyman, at the same time, by the 
same attorney, at the suit of different 
persons, and they had been placed so as 
to defeat the execution of the plaintiff*, 
who was entitled to priority, the Court 
ordered the bishop to return what he 
had levied, and give precedence to the 
writ issued at the suit of the plaintiff 
The Kingy. The Bishop of London, in a 
cause of Flanagan v. Tompkins, clerk. 53 

2. A spiritual judge has no jurisdiction 
over the trustee under a testator's will ; 
therefore, where a trustee was commit- 
ted upon a writ de contumace capiendo 
under 53 G. 3, c. 127, for not exhibiting 
an inventory and account of the goods 
of a testator, the Court ordered him to be 
discharged. The King v. Thomas Jen- 
kins. 133 

3. Where a writ de contumace capiendo, 
issued under 53 Geo. 3, c. 127, signified, 
"that the defendant was pronounced 
guilty of a contempt of the law and ju- 
risdiction ecclesiastical, in not having 
obeyed a decree made upon him to per- 
form the usual penance in the parish 
church of St AL, in a certain cause of 
defamation," and it appeared that, at the 
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time sentence was pronounced, a sched- 
ule of penance was made out, but which, 
by the practice of the Ecclesiastical 
Court, could not be delivered to the de- 
fendant until he had paid costs of suit: 
Held, that he ought to have had the de- 
cree exhibited to him in its more perfect 
form, before he could be in contempt, 
especially as nothing was said in the sig- 
nificavit about costs. The King v. Henry 
Mary. 178 



EJECTMENT. 

1. Judgment signed against the casual 
ejector, where the service was upon the 
wife of the tenant in possession, who had 
left the kingdom, and was settled in a 
foreign country. Doe v. Roe. 54 

2. The statute ] Gro. 4, c. 87, for enabling 
landlords more speedily to recover pos- 
session of lands and tenements unlawful- 
ly held over by tenants, does not extend 
to the case of a lessee holding over after 
notice to quit given by himself, where 
his tenancy has not expired by efflux of 
time. Doe, on the demise of Cardigan, v. 
Roe, 55 

% The statute 48 Geo. 3, c. 149, sch. 2, 
requiring an office copy of the declara- 
tion to be written in the usual and ac- 
customed manner, on which a duty of 
4d. per sheet is imposed, and it not 
having been the practice to write such 
copies on both sides of the stamped 
sheet of paper: Held, that service of 
seventeen office copies of declarations 
in ejectment so written and delivered 
to as many tenants in possession, was ir- 
regular. Dot, dem. Jrtrin, v. Roe. 57 

4. Service of the declaration in ejectment 
must he before the essoipn day of the 
term ; but where the service was before 
that day, and the explanation of it to 
the tenant in possession did not take 
place till after: Held, that the lessor 
of the plaintiff was not entitled to judg- 
ment Dot v. Roe. 57 

5. Service of a declaration in ejectment 
on the servant of the tenant in posses- 
sion, with a subsequent acknowledgment 
from the attorney of the latter, that the 
declaration had been received, is suf- 
ficient for judgment nisi against the 
casual ejector. Doe, dem. Teverett, v. 
Snee. 63 

Service of declaration in ejectment by 
leaving it with the daughter of the ten- 
ant in possession, (who was confined by 
indisposition,) with an affidavit that the 
daughter acknowledged the receipt of 
the declaration, and that she had read 
it over and explained it to her mother 
before the essoign day of the term, 



sufficient for a rule nisi for juagiw nt 
against the casual ejector. Dot v. Rot 

65 

7. Service of the declaration in ejectment 
upon the wife of the tenant in possession 
without stating that it was served at the 
husband's house, or on the premises, in 
sufficient to support a rule for judgment 
against the casual ejector. Right, on 
the demist ofBomsaU, v. Wrong. 75 

& Service of the declaration in ejectment 
upon the servant on a Saturday, with 
an acknowledgment by the tenant on a 
Sunday, insufficient for judgment against 
the casual ejector. GoodkUe, d. Morti- 
mer, v. JVbtiUe. 

9. Landlord enters into an agreement with 
tenant, on 3d January, 1815, to grant 
the latter a lease for eight years of cer- 
tain premises, the agreement to take 
effect from the 10th October, 1814, from 
which time tenant had been in posses- 
sion, yielding 2s. GtL yearly, and in case 
he held over after the term, he was to 
pay 40». per diem for every day he re- 
tained possession. The lease was never 

~ granted. At the expiration of the term 
tenant held over, after having been serv- 
ed with a nine months' notice, to quit at 
the end of the year for which he held, 
which should first happen after the ex- 
piration of half a year from the date of 
the notice. He was then served with a 
written demand of possession, and tbe 
same paper notified to him, that if he 
did not yield quiet possession, an eject- 
ment would be brought : Held, 1. That 
the tenant was not to be treated as a 
tenant from year to year : and, 2. That 
the demand of possession was sufficient 
notice within 1 Geo. 4, c 37, so as to 
entitle the plaintiff to the benefit of the 
undertaking and security required by 
that statute. Doe, d. Marquis of Angle- 
sey, v. Roe. 109 

10. The time within which the undertaking 
and security required to be given by 1 
Geo. 4, c. 87, shall be given, is to be 
fixed by the Court at the time tbe rule 
under that statute is granted. Dot, d. 
Marquis of Anglesey, v. Brown. 115 

11. Tenant dies intestate, in possession of 
certain premises. His widow, after con- 
tinuing to occupy for several years, pay- 
ing rent to the landlord, marries a second 
time, and her husband enters into pos- 
session and pays rent for several yean to 
the landlord, and, upon the death of the 
wife, the personal representative of the 
first husband obtains administration of 
his estate and effects, and brings eject- 
ment to evict the second husband : Held, 
that the action was maintainable without 
giving a formal notice to quit. Dot v. 
Bradbury. 115 
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12. The statute 59 Geo. 3, c. 12, s. 17, em- 
powers churchwardens and overseers to 
take lands and hereditaments in the na- 
ture of a body corporate, and declares that 
in all actions brought in respect thereof, 
it shall be sufficient to name the church- 
wardens and overseers for the time be- 
ing, describing them as the churchwar- 
dens and overseers of the poor of the 
parish for which they shall act, and 
naming such parish. Where a declara- 
tion in ejectment by churchwardens and 
overseers, contained two sets of counts, 
one describing them by their office, 
without their names, and the other by 
their names, without their office : Held, 
after verdict, the objection, if any, was 
cured. Doe, d. The Churchwardens and 
Overseers of the Parish of Orleton, v. Har- 
pur. 116 

3. H. S. devises his estate to his wife in 
fee, and dies seised, leaving his widow 
and two sons him surviving. After his 
death, the widow and the younger son, 
by deed of bargain and sale, convey the 
estate in fee to H. without the privity 
of the eldest son and heir at law of the 
testator. H. continues in undisturbed 
possession of the estate for twenty-two 
years, and dies possessed, bequeathing 
it to his children. Six yeiw after H. 
entered into possession, W. S., the eldest 
son and heir at law of H. S., makes his 
will and devises all his real estate to his 
wife, and his younger brother, in trust 
for the life of the wife, and then to his 
children, and dies three years after- 
wards, without ever disturbing H.'s pos- 
session : Held, that the trustees might 
maintain ejectment to recover the pos- 
session of the estate, notwithstanding 
H.'s quiet enjoyment for twenty-two 
years. Doe v. Hull. 96 

14. Judgment in ejectment set aside be- 
cause signed too soon. Doe v. Hedges. 

15. Where the memorial of an annuity 
deed described one of the subscribing 
witnesses as " G. M. Dance, of Cursitor 
Street, in the county of Middlesex, at- 
torney at law," without setting out his 
Christian names at full length, in com- 
pliance with the 53 G. 3, c. 141, e. 2: 
Held, a fatal objection in ejectment for 
the premises on which the annuity was 
secured. 

In ejectment, there is but one plain 
tiff; and, therefore, where several lessors 
of the plaintiff, who were separately 
interested, joined in the same eject- 
ment: Held, that they could not be 
separately heard. Doe, on the several 
demises of R W. Fox, W. Burl, and W. 
Prideaux, v. W. Bromley. 260 

16. Where a testator, being seised in fee 

VOL. XVI. 61 



of several estates, in the parish of C, 
partly paternal, and the remainder pur- 
chased at different times, devised the 
whole [consisting of nineteen messuages 
and eighteen acres of land] to his wife 
in fee, and afterwards levied a fine u of 
twelve messuages, twelve gardens, twenty 
acres of land, twenty acres of meadow, 
twenty acres of pasture, five acres of 
wood, and five acre* of land covered 
with water," and died suddenly without 
re-executing his will: Held, in eject- 
ment by the heir at law for the paternal 
estate, (on the ground that the fine ope- 
rated as a revocation of the will,) that 
parol evidence was admissible to restrain 
the operation of the fine to one of the 
purchased estates on which were twelve 
messuages, so as not to pass the estate in 
question. Denn, on the demise of George 
IVilford Bulkley, v. Anna Wtlford. 347 

17. An affidavit of service of a copy of the 
declaration and notice in ejectment, on 
the son of the tenant in possession, and 
that the tenant acknowledged that he 
had received the same, is not sufficient, 
as it must state that such acknowledg- 
ment was made before the essoign day. 
Doe, on the demise of Maedougal, v. 
Roe. 360 

18. The affidavit on which to move for 
judgment against a casual ejector, in the 
case of a vacant possession, where one 
copy of the declaration was sworn to 
have been fixed on the premises, and 
another served on the lessee, but not on 
the premises, it is necessary to state that 
such lessee was tenant in possession at 
the time of the service. Doe, on the de- 
mise ofSeabrook, v. Roe. 377 

19. In ejectment, if one part of the premi- 
ses be vacant, and the other in the oc- 
cupation of a tenant, it is sufficient for 
an affidavit to ground a motion for judg- 
ment against the casual ejector, to state, 
that a copy of the declaration was served 
on the tenant who occupied the one part, 
and that another copy was affixed to the 
door of that part which was vacant. Doe, 
on the demise of Evans, v. Roe. 381 

20. Where several tenants have been du- 
ly served with a copy of a declaration 
in ejectment, judgment may be entered 
against the casual ejector, although the 
notice at the foot of the declaration was 
not addressed to any or either of such 
tenants. Dot, on the demise of Pearson, 
v. Roe . 390 

Tenant may show his landlord's title 



21 



at an end, in ejectment brought against 
him by the landlord; but where eject- 
ment was brought by the reversioner, 
whose interest was the same as that of 
the tenant for life, and the tenant had 
paid rent to the reversioner: Held. 
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that he could not show that the rever- 
sioner's interest was at an end ; but he 
might show some prior title in the per- 
son under whom he claimed to hold. 
Doe, on the several demises of Colemere 
and Others, v. Wktoroe. 409 



EMBEZZLEMENT. 

1. A person employed as a journeyman in 
the trade of a miller, and in the habit of 
receiving money on his master's account, 
comes within the embezzlement act, 39 
Geo. 3, c. 85. The King v. Barker. 416 

2. Where a defendant had established a 
saving bank consisting of 130 members, 
each of whom paid a weekly subscrip- 
tion of 2s. lrf., the odd penny being paid 
to the defendant for the trouble of man- 
aging the affairs of the bank, the funds 
of which were to be disposed of once 
a week by lottery, consisting of 129 
blanks and one prize, amounting to 13/., 
which was to go to the holder of the for- 
tunate ticket ; and the defendant having 
absconded, after receiving from one of 
the subscribers deposits to the amount 
of 10/. Ss. without receiving any benefit 
therefrom : Held, that the defendant 
was not indictable under the 52 Geo. 3, 
c. 63, for embezzling the money as an 
u agent," or as a person having the pos- 
session of money "for wife custody;" 
and held that, as the defendant had never 
at any one time more than 2s. Id. in her 
possession belonging to the prosecutrix, 
though she had received in the aggregate 
the whole sum of 10/. 8*., the indictment 
charging her with receiving that sum 
generally, could not be supported. 

Quaere, whether money can be con- 
sidered as persona) effects, within the 
meaning of the 52 Geo. 3, c. 6a The 
King v. Elizabeth Mason. 417 



ESCAPE. 

In an action against the marshal for an es- 
cape, he is entitled to a particular of the 
cause of action for which the plaintiff 
sues. Webster v. Jones, Esq. 321 



EVIDENCE. 

1. The notarial certificate and seal veri- 
fied by the British consul, whose hand- 
writing is sworn to, of the execution of 
a power of attorney, executed in Ameri- 
ca to a person in London, to receive 
money here for the party abroad, is not 
evidence in a court of law of the clue ex- 
ecution of the instrument, without the 



affidavit of the subscribing witness, Ei 
parte Church and Others. 40 

2. In an action against three defendants, 
as partners, the office copy of an answer 
to a bill in chancery, filed by one against 
the others, is admissible evidence, with- 
out producing the original, in order to 
establish the partnership ; and to prove 
the identity of the defendants, the cl< rk 
of their solicitor is a competent witness 
to that fact, though he knows nothing of 
the defendants but from his intercourse 
with them professionally in the conduct 
of the suit in chancery. Studdy v. San- 
ders and Others. 93 

3. A n by deeds of assignment and bargain 
and sale, assigned and sold, respectively, 
an unexpired lease of premises, and the 
fee simple of a messuage, &c, to B n and 
in each instrument recited that he had 
received the purchase money, and on 
the back of each, wrote a receipt for the 
purchase money in full. After which, 
a memorandum of agreement, not signed 
or stamped, was drawn up between the 
parties, reciting that B. had lately pur- 
chased of A. the premises in question, and 
that A., being indebted to B. in the sum of 
100/., had agreed that the same should be 
considered as part payment of the said 
purchase money, but it being understood 
that in case the dividend about to be 
paid by A. to his creditors should not 
amount to 20 shillings in the pound, 
then A. was to do work for B^ in his line 
of a builder, to the amount of such de- 
ficiency; and further, that B. was to 
retain in his hands the sum of 60L, to be 
also considered as part payment of the 
sa id purchase money, and for which said 
sum B. was to do and perform work for 
A. in his line of a plumber and glazier. 
Indebitatus assumpsit being brought by 
A. to recover the money actually due 
to him, as the purchase money of the 
premises in question, the declaration al- 
leging that the sum was due for and in 
respect of divers tenements, &c, sold by 
plaintiff to defendant, and thereupon, 
in consideration that plaintiff would 
take the work and labor of defendant 
as plumber and glazier, at reasonable 
prices, to the extent of the said debt, in 
payment and satisfaction thereof, de- 
fendant undertook to do and perform for 
plaintiff all such work and labor as he 
might require, to the extent of said 
debt, averring readiness of plaintiff to 
receive the work, and refusal of defend- 
ant to perform it: Held, that neither 
the agreement nor parol evidence of the 
contents was admissible to show that 
the consideration money had not been 
paid. Baker v. Detcey. 140 

4. In replevin by A. for growing crops 
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the point at issue was, whether A. and 
B. were joint tenants to C. of the land 
on which the distress was made: Held, 
that B. might be examined as a witness 
to disprove the joint tenancy, not being 
liable to costs ; and, that he was at least 
examinable on the voir dire as to his in- 
terest in the event of the suit Bunter 
v. Warn. 144 

\ The courts of this country will take no 
notice of the revenue laws of foreign 
states. Therefore, where assumpsit was 
brought for money lent in France, and 
unstamped receipts were produced in 
proof of the loan, evidence to show that 
by the law of France such receipts re- 
quired stamps to render them valid, was 
rejected. James v. Cathtrwood. 165 

6. It is not necessary to produce the ori- 
ginal order for the clinch irge of an insol- 
vent debtor, in order to prove the title 
of his assignee, to maintain ejectment, 
as such, under the 1 Geo. 4, c. 119, s. 4. 
Dot, on the demise oflbbetson and Others, 
v. Land. 177 

7. A plaintiff convicted of a conspiracy is 
not incompetent to make an affidavit 
to hold a defendant to bail. Park v. 
Strockley. 189 

8. Secondary evidence of the contents of 
nn indenture of apprenticeship thirty- 
seven years old, and supposed to be lost, 
admissible, if reasonable diligence has 
been used to obtain the primary evi- 
dence. What is reasonable diligence in 
making search after an old indenture 
which is functus officio, Quaere. The 
King v. The Inhabitants of East Farkigh. 

9. In an action for goods sold and delivered, 
the Court will not compel a defendant to 
allow an inspection of the goods to ena- 
ble the plaintiff to give evidence of iden- 
tity, &c. Bell v. Taylor and Another. 

265 

10. The wife of bail is incompetent to give 
evidence for the defendant on whose be- 
half her husband became bound. Cor- 
nish v. Pxigh. 335 

11. In an action for tolls due to a corpo- 
ration, the defendant, who had acquired 
the character of a corporator after the 
cause of action arose, but before trial, 
has no right to inspect the corporation 
books, and must still be considered as a 
foreigner quoad this action. The Mayor 
and Corporation of Bristol v. Visger. $46 

12. On a question of settlement, a mort- 
gagee, a rated inhabitant of the appellant 
parish, subpoenaed by the respondent 
parish, is not compellable, under a sub- 
poena duces tecum, to produce the title 
deeds of his mortgagor ; nor can his at- 
torney be allowed to produce an abstract 
of the deeds, or to give parol evidence 



of their contents. The King v. The /n- 
habitants of Upper Boddington. 348 

13. Under a commission issued to examine 
witnesses abroad, it is no objection that 
a clerk to the plaintiffs attorney is ap- 
pointed one of the commissioners, and 
settles the draft of the depositions of one 
of the plaintifTs witnesses. Lopes v. 
De TasttL 380 

14. A promissory note, reciting that " the 
defendant hod been awarded to pay 500/. 
to the representatives of J. 8., and that 
he had paid him 1002. in his lifetime, 
and thereby promised to pay his repre- 
sentatives 400^, three months after his 
death, pursuant to the award, first de- 
ducting thereout any interest or money 
J. S. might owe to the defendant on any 
account," — may be given in evidence in 
an action brought by the representatives 
of J. S. against the defendant on an ac- 
count stated' between him and J. S., al- 
though it was improperly stamped as a 
promissory note. BarUno and Others, 
Executors of Mark Barlow, deceased^ v. 
Broadhurst. 281 

15 A printed copy of the "Cinq Codes " 
of France, produced by the French vice- 
consul, resident in London, purchased 
by him at a bookseller's shop at Paris, 
received as evidence of the law of 
France, upon which this Court would 
act Lacon v. Higgins. 425 

EXCISE. 

By statute 23 Geo. 3, c 70, s. 34, any ac- 
tion or suit against any person or per- 
sons, for any matter or thing done by 
any officer or officers of excise, or any 
others acting in his or their aid, must be 
commenced within three months next 
after the cause of action. Semble, that 
this section extends to the officers them- 
selves and others acting in their aid. At 
all events an action against officers of ex- 
cise, &c, not brought within the time 
limited, is barred by the 28 Geo. 3, c. 37, 
s. 23, which extends to any action 
against any person or persons for any 
thing by him or them done in pursuance 
of any act or acts relating to the reve- 
nues of customs and excise. Hendry 
v. Biers and Two Others. 64 



FOREIGN ATTACHMENT. 

A sum of money, directed to be paid by A. 
to B., by the award of an arbitrator, can 
not be attached in A.'s hands by process 
out of the Sheriff's Court of the city of 
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London, at the suit of a creditor of B. ; 
therefore, where a rule nisi had been ob- 
tained against A. in this Court for con- 
tempt, in not paying money pursuant to 
an award: Held, that it was no ground 
for opposing a rule for attachment, that 
by the process of the Sheriff 1 * Court the 
money was attached in his hands to an- 
swer the debt of B.'s creditors. Caita v. 
ElgootL 78 

FRAUDULENT PREFERMENT. 

If a person in trade pays a stun of money to 
one of his creditors, and his affairs are in 
such a state that he may reasonably be- 
lieve bankruptcy probable, but not inev- 
itable, at the time he makes such pay- 
ment, it is fraudulent within the meaning 
of the bankrupt laws, and if bankruptcy 
Afterwards ensues, the assignees may 
maintain assumpsit for money had and re- 
ceived to their use against the person to 
whom such voluntary payment has been 
made, though the cause of action arises 
before the actual bankruptcy. There- 
fore where A. paid B. and others his 
bankers, on the 14th December, a sum of 
money which he owed them, as the bal- 
ance of his account, and on the 15th was 
arrested, and went to prison, and com- 
mitted an act of bankruptcy by lying 
there for two months : Held, that his as- 
signees might recover back the money 
so paid, though at the time of the pay- 
ment he did not apprehend bankruptcy. 

Poland and Another, Assignee* of , 

a Bankrupt, v. Glyn and Others. 88 



GAOLER. 

This Court has no authority to interfere in 
the regulation and management of the 
gaols of the kingdom. Therefore, where 
persons guilty of a misdemeanor, and 
confined in a county gaol under the sen- 
tence of this Court, prayed to be allowed 
the same indulgences as prisoners con- 
fined for felony, the Court refused to 
make any order upon the gaoler for that 
purpose. The King v. Mary Ann Car- 
lilt and Another. 55 



GUARANTY. 

1. A. writes orders to B. for the delivery of 
goods to C, which are accordingly deliv- 
ered to the latter upon the credit of the 
former. The usual credit of the trade 
is four months, and the bills of parcels 



are made out in the name of C. The 
period of credit is enlarged from time to 
time, without the knowledge of A. ; and 
C. becoming bankrupt, B. proves the 
amount of the goods under the commis- 
sion, which exceeds more than two fifth-* 
of C.'s debts, and signs his certificate 
without any communication with A., who 
at the time of the bankruptcy is abroad, 
and does not return to this country until 
eight years afterwards: Held, that A. 
was still liable as surety for C. to B. 
Longdate and Others v. Parry the Elder. 

90 
2L Where the firm of I. and Co. gave a 
guaranty to P. and Co. that they would 
indorse any bill or bills which S. might 
give to P. and Co., in part payment of 
an order for certain goods then execu- 
ting for him; P. and Co. to allow 51. per 
cent on the amount of the bills for the 
guaranty; and in part payment of the 
goods, 8. gave P. and Co. a bill at eigh- 
teen months, which the latter kept fur 
seventeen months and ten days, and 
then, finding that S. was insolvent, ap- 
plied for the first time to I. and C*»- 
for their indorsement, tendering the 
amount of commission : Held, that P. and 
Co. were concluded by their laches, and 
that I. and Co. were not liable on their 
guaranty. Payne and Wood v. Ives, Sar- 
gon, and Mann. 180 

3. Where, on the trial of an action upon 
a guaranty for the payment of work done 
for a third person, the plaintiff at first 
shaped his case upon the guaranty, but 
afterwards resorted to the common 
counts, and made out the defendant's lia- 
bility as a principal, and recovered a ver- 
dict on those counts: Held, that the ver- 
dict could not be disturbed. Semble, 
however, that the bail would be dis- 
charged. Edge y. frost 199 

4. A guaranty in these terms, "1 do here- 
by agree to become surety for R. G., 
now your traveller, in the sum of 500^ 
for all money he may receive on your ac- 
count," is sufficient to sustain a declara- 
tion averring the consideration to be, 
that the plaintiffs would keep and continue 
the traveller in their service. Rydt and 
Others v. Curtis. 335 

5. A. gave B. the following guaranty: — 
" 1 have given C. an order to purchase 
cotton, and as it may be to my advan- 
tage to have his bills on me negotiated 
through your house, I have in such case 
to request that you will honor his drafts 
to the amount of those he may send to 
you for sale, on my account, and I engagf 
that his bills on me, so transmitted, shall 
be regularly accepted and paid : " Heir, 
that under this guaranty, B. was justifie* 
in honoring C.'s draft to the amount oi 
a bill drawn by C. on A., and represen* 
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ed by C. to B. as being drawn on ac- 
count of A., though such bill was in fact 
drawn by C. on his own account Ogdtn 
and Others v. AspincdL 306 



H. 



HABEAS CORPUS. 

1. Where, in the return to a writ of habeas 
corpus, two causes were assigned for a 
prisoner's detention — first, a conviction 
for smuggling, and second, desertion 
from the navy: Held, that the latter 
cause could not be impeached on affida- 
vit for the purpose of showing either 
that the prisoner had never been a sea- 
man in his majesty's navy, or that, sup- 
posing him in fact a seaman, he had been 
illegally impressed in the first instance. 

Qmere, whether smuggling Bandana 
silk handkerchiefs is an offence within 
the meaning of 45 Geo. 3, c. 12, and 3 
Geo. 4, c. 110, subjecting theparty to 
be sent to serve in the navy. Tfce King 
v. Rogers. 179 

2. A prisoner under criminal process in 
the House of Correction cannot be 
brought up by habeas corpus, for the 
purpose of being charged in the custody 
of the marshal upon a bailable writ, and 
recommitted to his former custody so 
charged. Gutfirie v. For.t. 5203 

3. Habeas corpus refused, to discharge an 
apprentice from a king's ship, where 
the apprentice did not allege that he was 
detained against his own consent The 
master, however, may have a warrant to 
the commander of the vessel to have the 
apprentice discharged. Ex parte Grocot. 

244 

HIGHWAY. 

1. An order made by justices of peace, 
under stat 55 Geo. 3, c. 68, s, 2, for stop- 
ping up an old highway, and setting out 
a new one, must show that it is made 
with the consent in writing, under the 
hand and seal of the owner of the land 
through which the new highway is pro- 
posed to be made. Where nn order, 
made under this statute, recited that the 
justices had received evidence of the 
consent of T. J , Esq., in his lifetime, 
to the new road being carried through 
his land*, by writing under his hand and 
seal, and it appeared that another per- 
son was owner of the land at the time 
the order was made: Held, that such 
order was insufficient, and could not be 
carried into execution. The King v. The 
Justices of Denbighshire 72 



f 2. By 55 Geo. 3, c. 68, s. 2, the consent m 
writing for turning a footpath must be 
under the hand and seal of the owner 
of the land through which the new path 
is proposed to be made ; therefore, where 
an order of justices for turning a foot- 
path was founded upon a consent, signed 
and sealed by the attorney of one of 
the parties interested, and there beinjj 
nothing to bind the principal : Held ill, 
and quashed by this Court after confir- 
mation by the sessions. An order made 
under this stat cannot be confirmed un- 
til the sessions held next after the ex- 
piration of four weeks from the first day 
on which the notices required by law 
shall have been published; therefore, 
where an order was made for diverting 
a path, and notice thereof givdn on the 
20th December, and it was confirmed at 
sessions on the 17th January: Held, ir- 
regular, and quashed. The King v. 
Crewe. 129 

3. The statute 13 G. 3, c. 78, e. 80, pro- 
hibits the removal by certiorari, into this 
Court, of any proceedings had in pur- 
suance of that act Where an order was 
made by two justices, and confirmed by 
the sessions, for diverting a road, pro- 
fessedly under the authority of, but (as 
was alleged) without pursuing all the 
formalities required by the act: Held, 
that the certiorari was still taken away; 
and after the proceedings had been in 
fact removed, the Court quashed the 
certiorari, quia improvide emanavit, and 
refused to discuss the sufficiency or 
insufficiency of the order. 

Quaere, whether an order for divert- 
ing and turning an old road, need set 
out the names of the owners of the land 
through which the new road is proposed 
to be carried. The King v. Casson and 
Others. 133 

4. A right of way for all the king's sub- 
jects to pass and repass with their carts 
and carriages, is not restrained because 
all carriages cannot pass and repass. 

Where a way has been recognized as 
public in an act of parliament for ma- 
king streets, squares, &c, it is not neces- 
sary that it should be adopted by the 
parish to make it* a public way. The 
King v. Lyon and Another. 243 

HUNDRED. 

1. Hustings erected to take the poll at a 
contested election for members to serve 
in parliament, are not a building within 
57 Geo. 3, c. 19, s. 38, and therefore no 
action lies against the hundred for the 
destruction of such property by a tu- 
multuous assembly. Where hustings, 
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erected at the expense of the candidates 
at a contested election, were damaged 
by a riotous assembly, and were after- 
wards repaired at their expense : Held, 
that no action lay at the suit of the re- 
turning of&cer, against the hundred. Al- 
len v. Ayre and Another. 140 
*» To support an action upon the 9 Geo. 
1, c. 22, s. 8, against the hundred, for 
the wilful and malicious destruction of 
stacks of corn by fire, it is sufficient to 
give such evidence as may reasonably 
induce the jury to believe that the fire 
was wilful and malicious. Where a dec- 
laration upon this act alleged the notice 
of the fire to have been given to the 
parish, instead of to the town, village, or 
hamlet, as required by the statute : Held, 
that the objection was cured by the ver- 
dict Reed v. The Inhabitants of the 
Hundred of Oainsbury, 202 

3. An affidavit by the owner of premises 
wilfully set on fire, "that he does not 
know the person or persons who wilfully 
set fire to his premises," but not add- 
ing, or any of them, does not satisfy 
the 9 G. 1, c. 22, e. 8, and will not support 
an action against the hundred for com- 
pensation. Trimmer v. The Inhabitants of 
The Hundred ofMutford. 251 

4. Where there was a submission to two 
arbitrators, with power to them to name 
an umpire, if they could not agree, so 
as the umpire made his award on or be- 
fore a certain additional day, and the ar- 
bitrators having named an umpire who 
made an award in the plaintiff's favor, 
but after the time limited had expired, and 
the plaintiff held the defendant to bail, 
without stating in his affidavit the fact 
of the time having expired : Held, that 
the defendant was not entitled to be dis- 
charged on filing common bail. Masel v. 
Jngd. 251 



INDICTMENT. 

1. Indictment for a conspiracy to extort 
money. One count averred that defend- 
ants, in pursuance of a conspiracy to ex- 
tort money from the prosecutor, falsely 
exhibited certain indictments against 
him; another count averred that defend- 
ants, in pursuance of the like conspiracy, 
offered to suppress an indictment pend- 
ing against the prosecutor if he would 
give them money for so doing. The ju- 
ry found the defendants guilty, generally, 
but found, specially, mat the indict- 
ments preferred by them against the 
prosecutor, were not false: Held, that 



the averment in the former count was 
immaterial, and that the latter count 
would support the conviction. Held, also, 
that a conspiracy to extort money is 
per se an offence at common law, and 
need not be charged to be attempted by 
unlawful means. Held, also, that where, 
upon the trial of an indictment for a mis- 
demeanor, a witness examined before the 
grand jury was not examined at the trial, 
and a witness not examined before the 
grand jury was examined at the trial, 
this was not such a surprise upon the de- 
fendants as entitled them to a new trial. 
The King, on the prosecution of Josiak 
Taylor, v. HoUingberry, Bowley, and 
Smith. 262 

2. An indictment for perjury, charging 
that the defendant "falsely and malicious- 
ly gave false testimony, without aver- 
ring that the offence was "wilfully/ 9 
or that it was "corruptly" committed, 
is bad in arrest of judgment The King 
v. J. Richards. 313 

3. Qium, whether an indictment at com- 
mon law for perjury, must not charge 
the offence to have been wilfully, as well 
as corruptly committed. 

The first count of an indictment for 
perjury committed on a trial, having 
charged that the defendant was sworn 
and examined at the trial, that he de- 
posed so and so, setting out the evidence, 
and then assigning perjury thereon, in 
the usual way ; the fifth count, which as- 
signed perjury on an affidavit sworn by 
the defendant in opposition to a rule for 
a new trial in the previous case, after 
averring, by way of introduction, " that 
by means of the raise testimony of the 
defendant in the first count mentioned, 
the prosecutor was unlawfully convict- 
ed," proceeded to allege that the de- 
fendant afterwards falsely swore in the 
affidavit, "that the evidence which he 
had given on the said trial was true," 
and then assigned the perjury by aver- 
ring " that whereas, in truth and in fact, 
the evidence which the defendant gave 
on the said trial was not true, but was 

false in the particulars in the said first 
count of this inquisition assigned and set 

forth:" Held, insupportable in arrest of 
judgment Id. 313 

4. To sell the dead body of a capital con- 
vict, for dissection, where dissection is 
no part of the sentence, is a misdemean- 
or indictable at common law. 

Indictment, " that one E. L. was pub- 
licly executed at, &c, and that one G. C, 
of, &c, undertaker, was retained and em- 
ployed by W. W., the keeper of the gaol 
in and for the said country, to bury the 
body of the said person so executed, 
for certain reioard to be therefore paid tc 
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the said 6. C, by and on behalf of the 
said county, and in pursuance of the said 
retainer and employment, the body of 
the said person so executed was then 
and there delivered to the said G. C, for 
the purpose of being so by him buried 
as aforesaid, and it then and there became 
the duty of the said G. C. to bury the 
same accordingly, but that the said G. C, 
being, &c, and having no regard to his 
said duty, nor to, &c, did not, nor xoouid 
bury the said body, but on the contrary 
thereof unlawfully, &c, and for the sake 
of wicked lucre and gain, did take and 
carry away the said body, and did sell 
and dispose of the same, for the purpose 
of being dissected, &c, to the great scan- 
dal, &c. :" Held, that the indictment 
was well framed, though apparently 
drawn in the language of a declaration 
in assumpsit ; Held, also, that to support 
the* indictment, it was not necessary 
there should be direct evidence that the 
defendant had sold th? body for lucre 
and gain, and for the purpose of being 
dissected. The King v. George Cundick. 

413 



INFANT. 

L Where A. and B., tutors dative, appoint- 
ed by a Scotch court as guardians of an 
infant, executed for and on his behalf a 
tack or agreement, inter partes, for a 
lease, whereby a salmon fishery, in 
Scotland, was demised to C. for four 
years, at a certain rent, covenanted to be 
paid to the infant : Held, that the infant 
might maintain an action of debt, in his 
own name, upon the agreement, to re- 
cover' arrears of rent, though he was no 
party to the agreement, nor proved to be 
of full age at the time of action brought 
Carnegie v. Waugh. 85 

2, An infant who sues by his prochein amy 
need not give security for costs, even 
though the prochein amy is sworn to be 
insolvent Yarworth v. Mitchell 100 

3. Tutors dative, appointed by a Scotch 
court, as guardians of an infant, execu- 
ted for and on his behalf, and in his name, 
a tack or agreement for a lease, where- 
by a salmon fishery was demised for 
ye irs to a tenant, at a certain rent, cove- 
nanted to be paid to the tutors dative, 
the infant, or to any oth>*r person or per- 
sons duly authorized to receive the same 
for behoof of the infant, his heirs or 
assigns: Held, that the infant might 
maintain debt in his own name for arrears 
of rent, though he was not an executing 
party to the agreement, nor poved to be 
of full age at the time of action brought 
Fitzmawicc v. Waugh, 169 



4. The Court will grant a habeas corpus in 
the first instance, to bring up an infant, 
who had absconded from his father, and 
was detained by a third person without 
his consent In Be Pearson* 379 



INQUIRY. 

After a plaintiff had recovered damages on 
a writ of inquiry in trover, for the con 
version of his title deeds, the Court per- 
mitted satisfaction of the damages to be 
entered on the roll, upon the terms of 
the defendant delivering up the deeds 
and paying 1 all the costs, as between at- 
torney and client, incurred by the plain- 
tiff in the cause, and submitting to other 
terms, placing the plaintiff in as good a 
situation as he was in before cause of 
action. Coombe v. Sansom* 32 



INSOLVENT. # 

1. The creditor of an insolvent debtor, who 
has petitioned to be discharged under 
the Insolvent Act, obtains from his debt- 
or whilst in prison a bill of exchange for 
his debt, ana indorses it to an innocent 
holder for valuable consideration : Held, 
that though this might be a fraudulent 
preference of the creditor, the insol- 
vent's discharge was no bar to an action 
upon the bill by the innocent indorsee. 
Simpson v. Pogson and Wife. 177 

2. An insolvent debtor who has been »r 
rested, and given a bail-bond, for a debt 
contracted before his discharge under 1 
Geo. 4, c. 119, must plead to the action : 
the Court having no power to relieve 
him on motion, either by setting aside 
the proceedings, or ordering common 
bail to be filed. If he is detained in 
custody, it is otherwise. Done v. Smith, 

. 179 

3. Where a defendant gave a promise to 
pay a debt as to which he had been dis- 
charged under an Insolvent Act : Held, 
that ne could not be arrested and ht»]d 
to bail upon such promise. Butt v. Vin^. 

190 

4. Where a defendant, upon his petition 
for relief under the Insolvent Act, hd-1 
been 'adjudged to remain in custody for 
nine months, at the suit of his opposin r 
creditor A., who was not an arresting or 
detaining creditor, and the marshal dis- 
charged the defendant before the nine 
months were out: Held, that he was 
liable to be arrested and held to bail at 
the suit of A. for the same debt El- 
wards v. Tucker. 195 

5. Where a defendant was ordered bv the 
Insolvent Debtors' Court to remain in 
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custody at the suit of certain creditors 
by name, until sixteen months had ex- 
pired, and being found at large within 
six months : Held, under 3 6. 4, c. 123, 
that any of his scheduled creditors, 
though not named in the order, might 
arrest him and cause him to be confined 
until the sixteen months were expired. 
Phillips v. Whitman. 205 

6. An insolvent was brought up at the as- 
sizes under the compulsory clauses of 
the Lords' Act, 32 Geo. 3, c. 28, as. 16 
and 17, to deliver in a schedule of his 
estate, and not being prepared to do so 
then, was remanded generally ; but as 
more than sixty days would have elapsed 
before the next assizes, the Court, at 
the instance of the prisoner, made an 
order upon the gaoler to bring him up at 
the subsequent assizes, for examination, 
notwithstanding the lapse of sixty days. 
An order to bring up an insolvent un- 
der the Lords' Act ut the M next assizes," 
will not authorize the examination of 
the prisoner at a special gaol delivery. 

An insolvent is bound to insert in his 
schedule a claim which he even sup- 
poses himself erroneously to have upon 
property, as part of his estate and effects 
within the meaning of the compulsory 
clauses of the Lords' Act The King v. 
Robert BelL 283 



INSURANCE. 

1. A misdescription of a party applying to 
the crown for a license to trade with an 
enemv, if made without fraud, does not 
vacate the license, or vitiate' a policy 
effected upon it Vaughan v. Lemcke, 
(in error.) 283 

2. A policy of insurance was effected on a 
ship from Liverpool to Africa, and dur- 
ing her stay there, and from thence back 
to Liverpool, with liberty to proceed to 
and stay at any ports of discharge and 
biding in Africa, to sell, barter, and 
exchange goods, and load, unload, and re- 
load goods, at all or any of the ports he 
might call at and proceed to. After the 
execution of the policv, the assured in- 
serted the words « sell, barter, and ex- 
change goofs," as well as the words " and 
trade," after those of M during her stay," 
and which wero acquiesced in by several 
of the underwriters : Held, that the al- 
teration wax unimportant, and therefore 
did not avoid the policy against an un- 
derwriter who had subscribed his initials 
to the words •* st '/, bmier, ant exchange 
jroorfe," but had not assented to the in- 
sertion of the wonls "nnd trade," al- 
though his initials were subscribed to 
them. Sanderson and Another v. „WCW- 
fam. 354 



3. A. at Rouen ordered goods of B. & Co, 
to be shipped at Bristol, and before the 
vessel sailed he directed his agents in 
London to insure her. B. & Co*, having 
shipped the goods, caused another in- 
surance to be effected, they being igno- 
rant of the former insurance by A. Nei- 
ther of the policies were cancelled, but 
that effected by A. was void on the groand 
of concealment In an action against an 
underwriter by B. & Co. on the policy 
effected by them : Held, that they were 
entitled to recover, A.'s agent having 
directed it to be effected; and that the 
jury were warranted in finding that he 
had an implied authority so to do. Bar- 
low and Jtnother v. Leclde. 356 

4. On a policy at and from London to New 
South Wale*, and from thence to the 
ship's loading port or ports, in the East 
Indies and elsewhere, and that she might 
proceed and sail to, and touch and stay 
at, any ports or places whatsoever, and 
wheresoever, and for any purpose what- 
soever. The ship went from London, 
with convicts, to New South Wales, 
where, having discharged them, she pro- 
ceeded in ballast to Batavia, where she 
took on board a quantity of iron, and 
discharged the same at Sourabaga, and 
was there loaded with a full cargo of 
rice, with which she proceeded to the 
Mauritius, where it was discovered that 
she had sustained an injury, and she was 
accordingly broken up : Held, to be no 
deviation, although it was insisted, that 
by the terms of the policy the ship was 
onlv warranted to go to her loading ports, 
and 7 not to trade or take in a fresh cargo. 
Jbrmet and Others v. limes. 366 



INTEREST. 

Where a promissory note made abroad was 
over due more than twenty years, Qu. 
whether the jury were bound to presume 
payment, notwithstanding the payee 
resided abroad during all that time ? 

Interest upon a promissory note is 
damage for the detention of the princi- 
pal money. Where a promissory note 
was made abroad, and the payee did not 
sue upon it until thirty years afterwards, 
and the jury refused to give interest: 
Held, after verdict, that the Court could 
not increase the amount of the verdict 
by adding the interest Du Bettoix v. 
Lord Waterpark. 12 



J. 

JURISDICTION. 
1. The penalties imposed by the 33d sect 
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of the coM act, 47 G. 3, s. 2, c. 68, can- 
not be recovered upon information be- 
fore a magistrate; the jurisdiction of 
the magistrates being confined to cases 
where the penalty may be reduced be- 
low 2QC Thompson v. Poole. 255 
2. The 3 Geo. 4, c. 102, giving increased 
jurisdiction to the Court, is to be con- 
strued liberally for the despatch of busi- 
ness ; and an affidavit sworn during term, 
is sufficient to bring the subject matter 
before the Court, as " a matter depend- 
ing in the Court," within the terms of 
the act and the king's warrant founded 
thereon. Ex parte Smith. 290 



JUSTICE OF THE PEACE. 

1. The Court will not direct in what man- 
ner justices shall make their return to a 
mandamus, but if the return made to a 
mandamus be insufficient to raise the 
question intended to be agitated, the 
Court will, at the instance of the party 
interested, make a rule giving the jus- 
tices liberty to amend in the manner re- 
quired, if they shall be so minded. The 
King v. Marryott and Another, Esqrs. 28 

2. The statute 13 G. 3, c. 78, s. 60, impo- 
sing a. penalty on the driver of a cart, &c., 
for riding thereon under circumstances 
therein mentioned, authorizes a justice, 
on his own view, or upon the oath of one 
witness, to convict trie offender, and in 
case the offender refuses to discover his 
name, or the name of the owner of the 
cart, &c, he is subjected to a like pen- 
alty, and may, without warrant, be ap- 
prehended forthwith by the person see- 
ing the offence committed. Where the 
driver of a wagon committed an offence 
within this act, in the view of a justice, 
and having placed himself before the 
board on which his master's name was 
painted, so as to prevent the discovery 
of the owner ; and the justice, in order to 
ascertain the name, stopped the horses 
and laid hands on -the driver, removed 
him from his position before the board, 
and thereby informed himself of the 
ownership : Held, on demurrer, that this 
was a trespass, and gave the driver a 
right of action. Jones v. Owen, Esq. 110 

3. Where magistrates first took the exam- 
ination of witnesses, not on oath, in sup- 
port of a conviction, and afterwards 
swore them to the truth of their evidence, 
the Court expressed its disapprobation 
of the practice. The King v. Kiddy. 222 

4. Qtutre. — Whether a justice of the peace 
has jurisdiction to commit a person for 
contemptuously refusing to take an oath, 
and give evidence touching a chargo 



of riot alleged to have been commit- 
ted by a person then under examina- 
tion ? Where the plaintiff was commit- 
ted by a justice "for refusing to give 
evidence before him, touching a certain 
riot and disturbance," without showing 
that there had been a person charged 
before the justices, and that the plain- 
tiff was apprized of the existence of such 
charge, with respect to which he was 
required to be examined as a witness : 
Held, that the warrant of commitment 
was no justification of the magistrate in 
an action of trespass. Cropper v. Hor- 
ton,Eso. 342 



KING'S BENCH PRISON. 

Prisoners found gambling in the King's 
Bench Prison, aro liable to be punished 
in the discretion of the Court Jh the 
Matter of Stephens. 179 



L. 



LANDLORD AND TENANT. 



VOL. XVI. 



62 



In an action on the 11 Geo. 2, c. 19, 
against a tenant for fraudulently remov- 
ing his goods to avoid a distress for rent, 
it is not necessary to show an actual par- 
ticipation in the act, if the removal takes 
place with his privity. Lister v. Brown. 

174 
2. The stat 11 G. 2, c. 19, applies to all 
cases where a landlord is, by the conduct 
of his tenant in removing goods from 
premises for which rent is due, turned 
over to the barren right of bringing an 
action for his rent Where a tenant 
openly and in the face of day, and with 
notice to his landlord, removed his goods, 
without leaving sufficient on the prera 
ises to satisfy the rent then due, and the 
landlord followed and distrained the 
goods : Held, that although the removal 
might not be clandestine, yet if it was 
fraudulent, (which was a question for the 
jury,) the landlord was justified under 
the statute. Opperman v. Smith and 
Another. 187 

LEASE. 

By marriage settlement, husband has the 
wife's estate for life, with power to grant 
leases for twenty-one yetrs, but no Ion- 
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gor. In breach of the power he grants 
a lease to A. for ninety-nine years, deter- 
minable upon lives. Wife survives him 
and conveys the fee to B. ; and in the 
conveyance is recited the lease to A^ 
who is recognized as then being tenant 
in possession of the estate, at the year- 
ly rent reserved. B. brings ejectment 
against the assignees of the lease. Held, 
that the lease being void, and the recital 
being only matter of description, no de- 
mand of possession was necessary to 
sustain the action. Doe, d. Biggs, v. 
While and Others. 119 



LIBEL. 

In an action for a libel, to which the de- 
fendant has simply pleaded the general 
issue, evidence of facts, though not 
amounting to a justification, cannot be 
received to negative the presumption of 
malice, and mitigate the damages. Wdith- 
tnan v. Weaver and Others. 412 



LIEN. 
See Principal and Agent. 

1. A town agent has no lien for the genera] 
balance due to him from a country attor- 
ney, upon the money of a client of the 
latter coming to his hands in a cause in 
which he acts as the town agent But 
quaere, whether he has not a lien for his 
agency, in recovering the money in the 
particular cause. Moody and Others, 
Assignees of Bell, a Bankrupt, v. Spencer, 
Gentleman, one, fyc 63 

2. If a policy of insurance is left in the 
hands of an agent, merely for safe custo- 
dy, though he advances money to the 
assured, without any other security than 
the policy, the agent acquires no general 
lien on the instrument for such advances ; 
std aliter if left with him as a security 
generally. Muir, Administrator o/Muir, 
deceased, v. Fleming. 420 



LIMITATIONS, STATUTE OF. 

1. In assumpsit for seamen's wages, to 
which the statute of limitations was 
pleaded, it was proved that the defend- 
ant being applied to for payment, after 
the lapse of six years, said, u I will see 
iny attorney, and tell him to do what is 
right." Sembie, this was not a sufficient 
acknowledgment to take the case out of 
the statute. Miller v. Caldwell 168 

2. Where upon demand made of payment 
of two promissory notes over due ten 



yean, the defendant said, u I cannot af- 
ford to pay my new debts, much less my 
old ones . " field, that the jury were war- 
ranted in negativing this as evidence 
of a subsisting debt to take the case out 
of the statute of limitations. Knott v. 
Farren. 191 

3. Paying money into Court upon assump- 
sit for £oods sold and delivered, does 
not deprive the defendant of the benefit 
of the statute of limitations as to the 
.residue of plaintiff's demand. Long v. 
Granite, Esq. 214 

LORD'S ACT. 

1. By the Lords' Act, 33 Geo. 3, c 5, s. 5, 

where any debtor who neglects to take 
the benefit thereof within the time lim- 
ited, shall make it appear that such neg- 
lect arose from ignorance or mistake, 
he shall be entitled to take the benefit 
of the act as if he had taken the same 
within the time limited; but where an 
insolvent delayed his petition beyond 
the time limited, in expectation of be- 
ing discharged by a commission of bank- 
rupt : Held, that he was not entitled to 
relief on the ground* of "ignorance or 
mistake." Druce v. King. 55 

2. A prisoner in execution, at the suit of a 
creditor, whose debt exceeds 300^, is 
not liable to be brought up under the 
compulsory clauses of the Lords' Act, 
33 Geo. 3, c. 5, to make an assignment 
of his estate and effects. Barker v. Sta- 
ter. 77 

LUNATIC. 

A lunatic is capable of contracting for 
necessaries. Therefore, where a person 
of rank ordered carriages suitable to his 
condition, and the coachmaker supplied 
them bona fide and without fraud, and 
they were actually used by the party: 
Held, that an action would lie upon the 
contract, notwithstanding an inquisition 
of lunacy finding the party to be of un- 
sound mind at the time the carriages 
were ordered. Bagster and Others v. 
Earl of Portsmouth. 304 



M. 



MANDAMCJ& 

1. Defendant having been convicted o r 
forcibly passing a turnpike gate withou 
paying toll, the sessions, on appeal, re- 
jected evidence to show that the gate 
had been unlawfully erected, and this 
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Court refused a mandamus to compel 
the sessions to receive such evidence, 
the admissibility of it being exclusively 
a question for the justices; and the 
Court also refused to issue a mandamus 
to the sessions to hear an original com- 
plaint, touching the conduct of the trus- 
tees in the erection of the gate, after a 
lapse of twenty-six years from the time 
when it was erected, leaving the party 
to proceed by indictment for the nui- 
sance, or by an action of trespass if his 
passage was obstructed. The King v. 
The Justices of Cambridgeshire. 4 1 

2. The Court will not grant a peremptory 
mandamus to reinstate a person in a cor- 
porate office, though the return made 
to the writ may be objectionable in point 
of form, if the facts stated on that return 
justify the Court in refusing the manda- 
mus as matter of discretion. The King 
v. The Mayor, fyc. of Bristol 43 

3. Mandamus refused, to command justices 
to rehear an application for an alehouse 
license, which they had refused, though 
it was suggested that their refusal pro- 
ceeded from a mistaken view of their 
jurisdiction. The King v. The Licensing 
Justices of the Ward of Farrington With 
out. 25*2 

4. Where a person, claiming as heir at law 
of the tenant last seised of a copyhold, 
was refused admission by the lord, ami 
a mandamus issued, but the lord in his 
return thereto did not deny the heir- 
ship, except argumentatively, the Court 
ordered a peremptory mandamus to go. 
The King v. The Bracers' Company. 210 

& Mandamus refused to compel a corpora- 
fc tion to meet for the purpose of consid- 
ering the propriety of removing non- 
resident members, where the charter in 
terms required residence. The King v. 
The Mayor, Masters, and Councillors of 
Totness. 241 

6. Mandamus lies to justices to amend the 
record of a game conviction, by setting 
out the evidence on which it was found- 
ed, as nearly as possible in the words 
used by the witnesses. The King v. 
Warnford. 243 

7. Mandamus will not lie to church-wardens 
to make a rate. The King v. Wilson 
ant Others. 243 

o. Mandamus granted to the steward of 
a manor to allow inspection of the 
court rolls to two tenants, litigating a 
right of common in the manor, although 
the cause was not at issue. Rogers v. 
Jones. 243 

9. The Court will not grant a mandamus 
to the mayor of a corporation to hold a 
court-leet for the purpose of administer- 
ing the oath of allegiance to an inhab- 
itant desirous of taking it. 
Mandamus does not lie to allow the 



inspection of the records of a court-leei, 
unless the party assigns some satisfac- 
tory reascn for the inspection. The King 
v. *The Mayor of Maidstone. 261 

10. After the determination of the- Court, 
upon a rule nisi for a mandamus, the 
question decided cannot be again dis- 
cussed, as a special case, until there is 
a return made to the writ The Kitiff v. 
The Justices of the Borough of Leices- 
ter. 320 

MANOR. 

1. The bailiffs and burgesses of an ancient 
borough had been, time immemorial] y, 
lords of the manor, and owntre of the 
Guildhall, within the borough, and by a 
charter of Phil, and Mar., power was 
granted to them to hold manor courts in 
the Guildhall twice in every year, as of 
ancient time, and until 1807 such courts 
had been time immemorial ly held. In 
1807 commissioners under an enclosure 
act, awarded to Lord H. all the said 
manor, with the rights, members, courts, 
view of frankpledge, excepting to the 
bailiffs and burgesses the Guildhall, &c, 
and until 1821 Lord H. held courts in 
the Guildhall, and being then obstructed; 
SembU, That mandamus would lie to the 
bailiff's and burgesses, to compel them to 
allow the manor courts to be held in the 
Guildhall. The Kin* v. The Bailiffs and 
Burgesses of the Borough of llchrsler 

121 

2. Where, by the custom of a manor, per- 
sons not being previously customary ten- 
ants, or not dwelling in the manor, pur- 
chasing by surrender customary lands 
within the manor, were liable to pay a 
larger fine to the lord than tenants or 
inhabitants, and a person not being a 
tenant or inhabitant had purchased the 
equity of redemption in a customary es- 
tate, and in order to save the larger 
fine due in respect thereof, had subse- 
quently become the purchaser of a 
smaller estate, the Court granted a man- 
damus to the lord and steward to admit 
him to the latter, and as the return 
thereto did not allege any act of fraud in 
the transaction, the mandamus was made 
peremptory, although the effect of ad- 
mittance to the smaller estate would be 
to defeat the lord's claim to the fine due 
upon the larger estate first purchased. 
The King v. The. Lord and Steward of 
the Manor of Meer and Forton, in Staf- 
fordshire. 121 

MARRIAGE. 

The validity of a marriage, celebrated in a 
foreign country, roust be determined in 
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an English court by the lex loci, where 
the marriage in solemnized. 

On a plea of coverture, where the 
parties, who were British subjects, were 
married in France : Held, that if the mar- 
riage would not be valid in that country, 
it would not be valid in this. Lacon v. 
Higgins, alias Isaac ' 425 

MARSHAL. 

A prisoner in custody for a contempt is not 
entitled to the rules of the King's Bench 
Prison ; but where the marshal, in con- 
sequence of a surgeon's certificate, that 
a prisoner in his custody for a contempt, 
in not paying money pursuant to the 
master's allocatur, was dangerously ill, 
and would die if closely confined, al- 
lowed the prisoner the rules until he got 
better, and afterwards confined him again 
within the walls, the Court refused to 
proceed against the marshal, by order- 
ing him to pay the money, for the non- 
payment of which the prisoner was in 
contempt, and dismissed the application 
with costs. Hall v. Arnold. 117 

MASTER AND SERVANT. 

In an action on the case for enticing away 
the plaintiff's servants, the measure of 
damages is not to be ascertained at the 
actual loss he sustained at the time, but 
for the injury done him by causing them 
to leave his employment Gunter v. As- 
ter and Others. 357 

MIS-TRIAL. 

Where an infant under the age of 21 
years, not qualified by property, nor 
having been in fact summoned, persona- 
ted his father as a juror, and joined in a 
verdict of guiltv against a person indict- 
ed of perjury : Ileld, that this was a mis- 
trial ; and in the absence of all fraud or 
practice on the part of the defendant, the 
Court granted a new trial. The King v. 
Thomas Tremaine. 318 



N. 

NEW TRIAL. 

] Semble, that the consent of the counsel 
for the prosecution cannot dispense with 
the rule which requires the presence of 
defendants convicted upon a criminal 
proceeding, during amotion for anew 
trial. The King v. Fielder and Another. 

72 

2L Where goods were ordered of one of 
two chapel-wardens, for the use of the 



church: Held, that the warden giving 
the order mi^ht be sued separately, with- 
out joining his brother officer. 

After plea in abatement found against 
a defendant, the Court will not grant a 
new trial, even upon payment of costs. 
Shaw v. Hishp. 196 

3. Where, on an issue directed to be tried 
at law by the lord chancellor, points at 
law were reserved fur consideration, a 
motion for a new trial, with a view to 
have the points discussed, must be made 
in chancery, and not in this Court Stone 
v. Marsh and Another. 337 

4. Where a defendant had entered a cause 
in the marshal's book, with a mark of ne 
recipiatur, and the plaintiff brought the 
cause on to trial on such entry, as an 
undefended cause, and obtained a ver- 
dict, the Court set aside the verdict for 
irregularity. Watson v. Gotoar. 346 



NOTICE TO QUIT. 

1. Upon a written agreement to demise 
from the following "Lady day," a no- 
tice* to quit u on the 6th of April," is 
good, upon parol evidence that by u La- 
dy day," the parties meant " old Lady 
day." Such evidence is admissible, 
where the written agreement is not un- 
der seaL Den, on the demise of Peters 
and Wifty v. Hopkinson. 177 

2. A notice dated 27th and served on the 
28th September, requiring a tenant to 
quit " at. Lady day next, or at the end of 
his current year," must be understood 
to mean a six months 9 , and not a two 
days' notice to quit. Dot, demise Lord 
Huntingtotcer, v. J. Cnlliford 202 

3. By agreement in writing, dated 20th 
May, 1824, defendant ** agreed to let 

{>laintiff two upper rooms, and part of a 
ower room, as a workshop and smithy, 
and to find power for three lathes, &c. ; 
defendant agreed to pay rent for the 
above, tilt, per year, to be paid quarterly 
in cash ; and that three months' notice 
was to be required on each party." 
Plaintiff took possession of the rooms the 
same dsy, and defendant found the pow- 
er. On the 20th August, defendant 
served plaintiff with a written notice of 
that date, to quit the rooms on the 20th 
November following. Plaintiff did not 
then object to the notice, but held over 
after the 20th November, from which 
day defendant ceased to find the powei 
On the 19th January, 1825, plaintiff ana 
defendant settled their accounts up to 
the 20th November preceding, when 
plaintiff agreed to give up the key of the 
rooms ; but afterwards refused to do so, 
saying "that the notice was bad;** to 
which defendant replied, tt Then there 
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would soon be another quarter's rent 
due." In an action by plaintiff for dam- 
ages for the discontinuance of the power 
by defendant : Held, that the agreement 
was a demise of a tenement, creating 
a tenancy which could not be determin- 
ed but by a notice ending with the cur- 
rent year, except by custom ; and that 
the plaintiff's agreeing to give up the 
key when he did, was no acquiescence 
in the notice served upon him, and no 
surrender of his tenancy within the stat- 
ute of frauds ; though such an acquies- 
cence, if established, would have been a 
bar to the action. Brotan v. Burtinshaw, 

299 



NOTICE OP TRIAL. 

I. Where a cause is made a remanet to the 
next sittings by an order of Nisi Prius, 
no fresh notice of trial is requisite ; aliter, 
if postponed by a rule of Court Shep- 
herd v. Butler. 12 

8. Where an appeal, after hearing at one 
sessions, was respited until the following 
sessions, in consequence of an equal di- 
vision of opinion on the bench as to the 
merits : Held, that no fresh notice of 
trial was necessary for the following ses- 
sions, although, in practice, the rule is 
otherwise, as to respited appeals. The 
King v. The Justices of Buckinghamshire. 

258 



o 

OVERSEER. 
Set Churchwarden. 

1. By statute 23 Geo. 3, regulating the af- 
fairs of the poor of Birmingham, the 
guardians and overseers thereby appoint- 
ed are directed to adjust their accounts 
at quarterly meetings of their own body; 
and an appeal is given to the sessions in 
respect of all matters done by virtue 
thereof; but the statute is sileqt as to any 
submission of the overseers and guardi- 
ans' accounts to magistrates, as required 
by 50 Geo. 3, c. 49. Held, however, that 
mmidamus would lie from this Court to 
the guardians and overseers to pass their 
accounts in the manner required by 
that statute. The King v. The Justices 
of ffarwickshire and the Guardians of 
the Poor of Birmingham, 87 

2. Rex v. Worcestershire. 171 
3L An overseer supplying coals to the poor 

of his parish in the name of another per- 
son, but withou. any view to his own 
profit, is not liable to the penalties of 55 
G.3, c. 137, s. 6. Skinner v. Bucket. 214 



PARTNERSHIP. 

1. Where one of two partners in trade had, 
after an act of bankruptcy, accepted a 
bill of exchange in the name of the firm, 
without the privity of his copartner: 
Held, that in the hands of an innocent 
indorsee it was an available security. 
Lacy and Brooke v. Woolcott and Tucker. 

101 

2. A. is indebted to B. and Co. for go kIh 
sold, and upon being released from his 
liability, assigns to the latter a debt 
which is due to him from C. and Co.: 
notice of the assignment is given to a 
partner in the house of C. and Co., who 
by parol promises in the name of the 
firm to pay the debt to B. and Co. out*of 
the partnership funds : Held, in an action 
by B. and Co. against C. and Co. fo.- 
money had and received, first, that the 
promise was not within the statute of 
frauds; and second, that a promise by 
one partner was sufficient to bind all, 
although, as to some of the members, 
the partnersnip had been dissolved be- 
fore the promise was given. Lacy and 
rVUton v. JWJYtile, Dickson, Montgomery, 
and Pizey. Jb5 

3. Where a partnership between two per- 
sons in trade had been dissolved, and one 
of them carried on business afterwards, 
solely on his own account, but in the 
names of himself and former partner: 
Held, that he might maintain assumpsit 
alone for goods sold and delivered to the 
defendant during the existence of the 
partnership. Atkinson v. Laing. 415 

4. On an issue as to the liability of defend- 
ants as partners, an attorney subpoenaed 
to produce a composition deed, executed 
between them and another firm, show- 
ing the partnership, may object to the 
production of the instrument, on the 
ground that the disclosure of its contents 
may prejudice the latter, in disputes with 
other persons. Harris and Others v. Hill 
and Others. 416 



PEERAGE. 
See Storey v. Birmingham. 174 

PERJURY. 

1. Where an information for perjury, com- 
mitted before a select committee of the 
House of Commons, appointed to try 
and determine the merits of an election, 
averred, that the committee was np- 
pointed for that purpose, and that the 
committee were sworn a to try the mat- 
ter of the petition," &c - Held, that the 
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situation of the committee was well de- 
scribed to support the averment, though 
described, in 10 Geo. 3, c. 16, s. 13, as 
a select committee **to tiy and deter- 
mine the merits of the return or elec- 
tion." The King v. Patrick Dunn. 11 
t Semble, that the Court will on motion 
quash an indictment for perjury for want 
of an addition to defendant's name, if the 
exception be properly taken; but they 
refused to quash such an indictment 
where the defendant produced no affida- 
vit giving his proper addition. The King 
v. Thomas. 179 



PLEA. 

1 Pleas to a declaration upon a bill of ex- 
change, with counts for goods sold, 1. 
That part of the consideration of the 
bill was spirituous liquors sold at differ- 
ent times, in quantities less in value than 
20*. ; and, 2. That the plaintiff and de 
fendant had accounted together, and that 
the latter had given the former a bill of 
exchange for the amount of the goods 
mentioned in the common counts, which 
bill is still outstanding and unsatisfied ; 
are issuable pleas, and cannot be treated 
as nullities, entitling plaintiff to sign 
judgment as for want of a plea. Gaits- 
kxll v. Greathead. 42 

2. Declaration in assumpsit, for coals ob- 
tained by defendant from a pit of plain- 
tiff Plea, that plaintiff had distrained 
defend lint's goods for the same identical 
cause of action. Demurrer, that it does 
not appear by the plea that all plaintiff's 
dam iges were satisfied : Held, that the 
plea was no answer to the action. Lees 
v. Wright. 44 

3. The Court will not order a defendant 
to amend a plea on which issue has been 
joined, on a doubt suggested, whether 
the plea me»ts the declaration, but will 
give plaintiff leave to withdraw the si- 
militer and demur. 

Semble, that a plea in debt that de- 
fendant does not owe the said sum of 
10/. above demanded (the sum demand- 
ed being 1800/.) is sufficient, and the 
amount may be rejected as surplusage. 
Mwood v. Bonacich. 49 

4. Plea of judgment recovered of a term 
before cause of action, may be treated 
ns a nullity, and the plaintiff is entitled 
to sign judgment without leave of the 
Court Lamb v. Pratt. 57 

& Plaintiff declared dc bene esse, and de- 
fendant pleaded in abatement before he 
had put in and perfected special bail; 
and the plaintiff, treating his plea as a 
nullity, signed interlocutory judgment, 
which was held regular. Saunders v. 
Owen. 83 

A plea to assumpsit on a promissory 



note, "tnat defendant did not under- 
take," omitting the words « or promise," 
" in manner and form, &c., n with a con- 
clusion to the country, is not so unintel- 
ligible a plea as to entitle the plaintiff 
to sign judgment for want of a plea. 
Smith v. Jones. 171* 

7. A misstatement of defendant's Chris- 
tian name, in the commencement of hi* 
plea, does not entitle plaintiff to treat it 
as a nullity, and to sign judgment as for 
want of a plea. Anonymous. 292 

8. To a declaration in scire facias on a 
judgment in replevin, damages 473/. 13s. 
Ad., the defendant pleaded, that before 
the suing out the sci. fa., the plaintiff 
sued out a fieri facias, commanding the 
sheriff to levy 274/. 13s. Ad. ; and which 
writ was delivered to the sheriff, who, 
before the return thereof, seized and 
took in execution goods of the defend- 
ant to the value of 37/. 13s. : Held, that 
such plea was bad, as it did not state 
that the sheriff had returned the writ. 
It seems also that such plea afforded no 
answer to the whole of the declaration, 
as the sum levied was only sufficient to 
satisfy part of the judgment, and that it 
was therefore bad on special demurrer. 
Peploev. GaUitrs. 371 



PLEADING. 
■See Declaration. 

1. The mere practice of the Court is not 
pleadable ; therefore where bail sued in 
debt upon recognizance pleaded that no 
ca. sa. was duly sued, returned, and filed 
against the principal according to the 
custom and practice of the Court, whieh 
required that the writ should lie in the 
sheriff's office four days before its re- 
turn : Held, on demurrer, that this was 
a bad plea. Cherry v. Powell, Esq n M. P. 

18 

2. Declaration in debt on bond, condition- 
ed for the payment of 500/., on or be- 
fore the expiration of two years, or up n 
the recovery of an estate in A. by J. T.. 
and in case J. T. should fail in the re- 
covery thereof, upon due proof of hi.* 
having so failed, the obligation to be void. 
Plea, that J. T. is still alive, and that the 
estate hath not been recovered by him 
according to the tenor of the condition. 
Replication, that plaintiff has not at any 
time had due proof made to him that 
J. T-has failed in the recovery. Demur- 
rer, that an immaterial fact is put in 
issue : Held, that the obligee is entitled 
to judgment Price v. Heapy and An- 
other. 47 

3. After verdict in an action for a breach 
of promise of marriage by a gentleman 
against a lady, a count, alleging a pro- 



INDEX. 



495 



mise on the part of defendant to marry 
plaintiff within a reasonable time after 
the request, and averring "that plain- 
tiff, confiding in the promise, had always 
remained unmarried, and was still ready 
and willing to marry defendant, and that 
although a reasonable time for defend- 
ant to marry him had elapsed, yet de- 
fendant, not regarding her promise, 
did not, nor would within such reason- 
able time marry the plaintiff, but had 
hitherto wholly neglected and refused 
so to do," is sufficient, after verdict, 
without averring that defendant had any 
notice of plaintiff being ready to marry 
net during the reasonable time alleged, 
or averring any request made to defend- 
ant to marry plaintiff, or any averment 
of a special refusal to marry him. St 
mour v. Garisidc, Widow. 72 

4. Where defendant, sued by bill, had by 
rule u until two days before the essoign 
day of the term" to plead, and the es- 
soign day fell on a Monday, and defend- 
ant not having pleaded on the Saturday, 
plaintiff signed judgment as tor want of 
a plea, the Court refused to set aside 
the judgment for irregularity. Buck- 
master v. Mackmahon. 109 

5. Cause of action arose on the 29th Jan- 
uary, being the first day of the fourth 
year of the reign of Geo. 4, and decla- 
ration was entitled, " Saturday next after 
fifteen days of St Hilary, in Hilary term, 
in the third year of King George the 
Fourth," which would be 1st February, 
in the fourth year of the reign : Held, 
on demurrer, that the declaration was 
properly entitled, though plaintiff ap- 
peared, in terms, to have commenced 
his action before the cause had arisen. 
Law v. Pugh. 123 

6w In an action against a sheriff for a false 
return to a ca. sa^, it is not necessary to 
aver in the declaration that the sheriff 
had notice from the plaintiff that the de- 
fendant was within his bailiwick, so that 
he might arrest him. The Ikon and 
Chapter of Hertford v. Macknamara, 
Esq. 232 

7. Defendant, first, pleads in abatement, 
and without applying to the Court for 
leave to withdraw that plea, secondly, 
pleads a judgment recovered: Held, that 
plaintiff was at liberty to sign judgment 
as for want of a plea. Palmer v. Dixon. 

246 

8. Declaration in trespass against three. 
Plea by all, not guilty. Separate pleas 
ot justification by two. Replication to 
these pleas that those two defendants 
were guilty of excess. Rejoinder by all 
three defendants, that they were not all 
three guilty of excess. On demurrer, the 



rejoinders held ill, and judgment for plain- 
tiff. Morrow v. Belcher and Others. 280 

9. Trespass for entering plaintifTs close, 
ind with sheep consuming the herbage 
Plea, that the locus in quo was part of a 
common, over which defendant had a 
right of common for sheep. Re plication, 
that the locus in quo had been enclosed 
by the consent of the lord. On special 
demurrer to the replication, held bad, 
for not going on to state, that after the 
enclosure there was sufficient common 
left for the commoners. Rogers v 
Wynne. 293 

10. To an action of assumpsit against the 
defendant, as acceptor of a bill of ex- 
change for 45/., he pleaded, after setting 
out the stat 51 Geo. 3, c. 124, that the 
plaintiff sued out a writ of capias ad re- 
spondendum against him by the name of 
Joseph, for 45£, on an affidavit of debt 
made by the plaintiff's clerk, under 
which the defendant was arrested, and 
afterwards allowed to go at large by the 
sheriff That the writ was afterwards 

. altered, by inserting the name of Robert 
(the real name of the defendant) instead 
of Joseph, under which he was again 
arrested without any fresh affidavit of 
debt, as required by that statute : Held, 
bad on special demurrer, as it did not 
go to the merits of the action, and as the 
defendant might either have pleaded in 
abatement, or moved to set aside the 
proceedings for irregularity. Warms- 
levy. Robert Matey. 392 

11. To debt on bond 1 , the defendant craved 
oyer, and after reciting a mortgage 
deed, which showed the condition to be 
for payment of a sum of money on a day 
specified, according to the tenor of the 
proviso contained in the indenture, and 
for the performance of the covenants 
therein; pleaded, that there were no 
negative or disjunctive covenants in the 
indenture, and that he paid the money 
mentioned in the condition on the day 
therein specified, according to the effect 
thereof, an<l performed all the covenants 
and provisoes in the indenture on his 
part to be performed. The defendant, 
in his replication, took issue generally 
on the non-payment of the money, and 
concluded to the country. On special 
demurrer, assigning for causes, that it 
should have concluded with a verifica- 
tion, and that no breach of the condition 
was assigned according to the statute 
8& 9 Will. 3, c. 11, s. 8: Held, that 
such replication was good, as the only 
point in issue was the payment of *he 
money, and as the plaintiff had therein 
denied the whole substance of the de- 
fendant's plea. Darbishire v. Bvtirr. 393 

12. In replevin. Upton v Curtis. 394 
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POOR. 

1. Where a parishioner, by reason of a lo- 
cal act of parliament in qualified to be a 
guardian of the poor, in respect of his es- 
tate in the parish, and ipso facto becomes 
a guardian thereby, and supplier goods 
for the maintenance of the pour; he is 
prima facie liable to the penalties of the 
statute 55 Geo. 3, c. 137, s. 6, though 
there is no evidence of his having acted 
as a governor or guardian during the 
♦jme the goods were supplied, and 
though there was no evidence of any 
express contract* to supply the goods 
within the words of that statute. Stanley 
v.lhdd. 45 

2. By a local act, 3 Geo. 3, for regulating 
the affairs of a parish, the churchwardens 
and overseers for the time being were 
directed to meet annually at Easter to 
nominate and appoint twenty discreet 
vestry-men, who, together with the 
churchwardens and overseers, were to 
be, and be called governors and direc- 
tors of the poor. By a subsequent act, 
13 Geo. 3, the same mode of nominating 
and appointing twenty discreet vestry- 
men was to be adopted, and it was fur- 
ther enacted that they, together with the 
churchwardens and overseers, and all 
persons seised of land, &c, within the 
parish, of the annual value of cX)/., shall 
be, and be called governors and directors 
of the poor ; and by another act, 53 Geo. 
3, reciting the previous acts, it was enact- 
ed, that the churchwardens and over- 
seers, and thirty-two vestry-men by name, 
and their successors, to be nominated 
and appointed in the manner directed 
by the recited acts, should be the govern- 
ors and directors : Held, that this latter 
act virtually repealed the former acts ; 
and that a governor and director by es- 
tate, within the meaning of 13 Geo. 3, 
who supplied the poor of the parish with 
provisions, was not liable to the penal- 
ties of 55 Geo. 3, c. 137, s. £ Stanley 
v. Dodd. 121 

3. Where the sessions on appeal quashed 
an order of removal, on the ground of 
its appearing that the pauper had not 
been adduced and examined before the 
removing justices, touching his settle- 
ment, and it not being stated, that the 
pauper had not been summoned before 
the removing justices ; this Court quashed 
the order of sessions, and directed a re- 
hearing of the appeal. 

Semble. It is not essential to the va- 
lidity of an order of removal, that the 
pauper should be examined, but if it is 
possible, the justices are bound to ex- 



amine him; and if they corrapLy jmit to 
summon him for that purpose, they are 
liable to an information, or to an action 
at the suit ol the pauper, if be is removed 
illegally. The King v. The Inhabitants 
of Tavistock. 172 

4. Merely renting a tenement of 10/. a year 
without actual payment, will not pre- 
vent the removal of the tenant under the 
35 Geo, 3, c. 101, if he is actually 
chargeable. 

If a pauper, who has the means ol pay- 
ing his rent and sustaining himself and 
family by the sale of his goods, applies 
to the parish for relief, and the overseen 
(without fraud on their part) are com- 
pelled by an order of justices to relieve 
him, he is actually chargeable and re- 
movable, if he has not acquired a settle- 
ment. 

The bona fide renting a tenement at 
101. a year and paying the rent after a 
pauper has become chargeable, will not 
confer a settlement under 59 Geo. 3, c 
50. Quaere, Whether the justices at 
sessions are at liberty to inquire into the 
real value of a tenement where there 
has been a bona fide hiring and actual 
payment of a 102. rent under the statute. 
The King v. The Inhabitants of ' 



POWER. 

An act of parliament granted to tenant for 
life a power of making leases for any 
period not exceeding ninety-nine years. 
u So as every such lease be made to take 
effect either in possession, or imme- 
ately after the determination of the 
leases then subsisting, thereof, respective- 
ly ; and so as in every such lease there 
be reserved to be payable, during the 
term thereby granted, the best and most 
beneficial yearly rent or rents to be in- 
cident to the immediate reversion of the 
premises that can be reasonably had at 
the time of making such lease, without 
taking any fine, fbregift, Ac." When 
this power was granted, the estate was 
let upon leases, which would expire on 
the 10th October. 1791. The tenant for 
life, in pursuance of one entire bar- 
gain, granted, at one and the same time, 
two leases of the premises, one dated 
29th May, 1787, for thirty years, to 
commence on the 10th October, 1791, 
ami the other dated 4th June, for sixty- 
three years, to commence 10th October, 
1821: Held, that the last-mentioned 
lease was a fraud upon the power, not 
being made to take effect immediately 
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after the expiration of the subsisting 



In the first of these two leases a yearly 
rent of 27W. was reserved, and, in the 
second, a rent of 12Q£, the grantor stipu- 
lating in the latter that the tenant should 
rebuild the premises either before the 
expiration of the term first demised, or 
during the first year of the second de- 
mise : Held, that supposing these rents 
to be the most beneficial which could 
be obtained, as between lessor and les- 
see, still they were not so as between 
tenant for lire and the reversioner, and 
consequently the power was also, in this 
instance, violated. Doe, d. Sir It Sutton, 
Bart, v. P. F. Harvey, Esq n Executor of 
JL D. OPKtlly, Esq. 110 



. PRACTICE. 

L Service of a copy of a writ of latitat at 
eleven o'clock at night is regular, and 
not within the rule of Court, Mic. 41 
Geo. a Upton v. Mackenzie. 30 

2. The plaintiff; having ghren a peremptory 
undertaking to try at a given sittings, 
had -set down his cause in the paper for 
those sittings, (there being no prospect 
of the cause being then tried,) but omit- 
teu to carry the record into the mar- 
shal's office: Held, that the defendant 
was not entitled to judgment as in case 
of a nonsuit for not proceeding to trial 
pursuant to the plaintiff's peremptory 
undertaking, as the latter was not bound 
to carry in the record. Cope v. Holt 31 

3. Where a writ of scire facias had irregu- 
larly issued, to which an appearance 
was entered, and the plaintiff having de 
livered a declaration, to which a plea 
ww filed, pending a motion to set aside 
the writ: Held, that the defendant's 
plea was a waiver of the irregularity, 
Stoma* v. Gregory 31 

4. Judgment for plaintiff in error from an 
inferior court, and that it might be re- 
ferred to the master to tax the plaintiff 
his costs, where the defendant had not 
joined in error, in compliance with the 
usual side-bar rule, can only be obtained 
on motion nisi. Swift v. Bottom. 31 

5. Where plaintiff lodged a detainer against 
defendant in custody on the 21st Janua- 
ry, by filing a declaration, and delivering 
a copy entitled of Michaelmas term, and 
at the same time demanded a plea ; and 
on the 23d of January, entered a rule to 
plead, and on the 28th signed jndgment 
as for want of a plea : Held, that the 
judgment was regularly signed. Run- 
deU y. Champneys.~ 32 

6. Plaintiff having agreed on application 
from defendant and one of his bail, to 
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stay proceedings for a month, upon pay- 
ment of costs up to a certain time, and 
the costs were paid, (the agreement be- 
ing without any notice to the sheriff,) 
and the action not having been settled 
at the end of the month, the sheriff was 
attached ; the Court refused to set aside 
the attachment on the application of the 
bail. The fRng v. The Sheriffs of Mid- 
dlesex, in a Cause of Bradley v. WaddelL 

7. On a question, whether a regular attach- 
ment against the sheriff should stand as 
a security, the plaintiff having lo3t a 
trial, and it appearing that the cause, 
which was defended, might have been 
set down on the last sitting in term, 
when defended causes are not usually 
tried ; the Court refused to take notice 
of the latter circumstance, and held, that 
the plaintiff had lost a trial, and ordered 
the attachment to stand as a security. 

. Jaanes v. CamvbeU. 47 

8. Though, by the practice of the Court, 
judgment cannot be entered up on a 
warrant of attorney more than a year 
old without the leave of the Court, yet 
none but the defendant himself can ob- 
ject to any irregularity in this respect 
Jones v. Jones. 57 

9l A fi. fa. and a ca. sa. may issue at tho 
same time against the goods and the 
person of a defendant Primrose v. Gib- 
son. 78 

10. Second writ of sci. fa. against bail, not 
having Tain in the sheriff's office four 
whole days, exclusive of the da; on 
which it was lodged, the return flay* and 
an intervening Sunday : Held* irregular. 
Dicas v. Perry. 153 

11. A similiter must be delivered ; if not, 
defendant is entitled to sign judgmout 
of non pros. HoUis v. Bw&ngkam. 127 

12. On 6th February, plaintiff took out a 
rule to discontinue ma action upon pay- 
ment of costs, to be taxed by the mas- 
ter, and on the 7th, an appointment was 
given by tho master, but the costs were 
not in fact taxed and paid until the 11th 
March. On the 29th January preceding, 
defendant in that action sued out a writ 
against the plaintiff, for a malicious ar- 
rest, and filed his bill on the 8th Feb- 
ruary, and it being objected that the 
latter action was brought before the first 
was legally discontinued : Held, in the 
negative, and that the discontinuance 
had (upon payment of the costs) rela- 
tion back to the term when the rule to 
discontinue was pronounced. Brandt v. 
Peacocke. 127 

la By the practice of this .Court a plaintiff 
cannot declare de bene esse, upon pro r 
cess returnable the last return of the 
term. Key v. Brotcne. #131 
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14. After declaration, plea, and issue which 
was joined in Trinity, defendant on 6th 
November gave a cognovit for the debt 
and costs, and on the 11th, surrendered 
iu discharge of his bail. In Hilary, plain- 
tiff entered up final judgment: Held, 
that in Easter he might charge the de- 
fendant in execution, though the latter 
might have been previously supersede- 
able. Moriand v. Weston. 131 

15. Defendant being in custody within a 
local jurisdiction, plaintiff lodged a de- 
tainer against him, but discontinued the 
action from fear of a plea to the jurisdic- 
tion, and then arrested the defendant in 
this Court without having paid his own 
costs of the first suit: Held, that the 
defendant was not entitled to be dis- 
charged on filing common bail, the sec- 
ond suit not being vexatious, Paine v. 
Gawdery. 133 

16. Where the defendant was arrested in 
the Mayor's Court of Hereford, and by 
the practice of that court, a plaintiff is 
not bound to deliver a declaration with 
out a rule to show cause for that pur- 
pose, and the defendant, without con- 
forming to the practice, superseded the 
action for want of a declaration, and was 
again arrested in London for the same 
cause of action, the Court discharged him 
on filing common bail. England v. Leung. 

165 

17. After a rule granted under 1 Geo. 4, c. 
87, in a cause entitled "Doe, */c v. /foe," 
to which the tenant in possession ap- 
peared, judgment was entered up, and 
execution taken out against the tenant 
by name : Held, no irregularity. Dot, d. 
Marquis of Anglesey, v. thrown. 167 

18. Husband and wife being arrested, the 
latter is discharged out of custody on fi- 
ling common bail, and plaintiff declares 
against husband alone : Held, irregular. 
Catkarns v. Player and Wife. 167 

19l General demurrer to part of a declara- 
tion, and plea of the general issue to the 
rest, must be delivered to plaintiff's attor- 
ney, and not filed with the clerk x>f the 
papers ; otherwise a nullity. Dymoek v. 
Stevens. 167 

90. A latitat is sued out against A. and 
served upon B., who files common bail 
as being sued in the name of A., and a 
declaration is delivered to him which is 
returned to plaintiff's attorney. An alias 
and a pluries are then severally sued out 
against A., and he is served with the 
latter : Held, that the pluries was regu- 
larly sued out, though the original writ 
was served upon R, and a declaration 
delivered to the latter. Clarke v. John- 
son. # 167 

91. If the counsel for the defendant on the 



trial of an indictment for a misdemean- 
or opens new facts in his address to the 
jury, and afterwards declines calling wit- 
nesses to prove the facts so opened, the 
counsel for the prosecution is, notwith- 
standing, entitled to a general reply. The 
King v. BignolcL 188 

22. Executors are bound to give a peremp- 
tory undertaking to proceed to trial, in 
like manner as other plaintiffs, but they 
are not liable to costs on discharging the 
rule. Herbert and Another, Executor*, v. 
Keal 226 

23. The want of a ca. sa. against the prin- 
cipal cannot be taken advantage of by 
the bail as an irregularity, but most be 
pleaded to the fi. fa, PhUpol v. ManueL 

244 

24. A defendant under terms of pleading 
issuably cannot demur specially ; if he 
does, the plaintiff may sign judgment aa 
for want of a plea. Sawteuv. GaBard. 245 

25. The defendant having eight days to ap- 
pear to non-bailable process, his attorney 
indorsed the writ with an undertaking to 
appear, but before the time for appear- 
ance had expired, plaintiff's attorney de- 
manded a plea, and no appearance being 1 
afterwards entered, he signed judgment, 
which was held irregular, and set aside, 
but without costs. Martin v. Mahony. 

243 

26. Where a plaintiff refused to deliver a 
particular of his demand, in obedience to 
a judge's order, the Court refused to al- 
low the defendant to sign judgment of 
non pros. Somen ▼. King. 273 

27. Service of a copy of the bill of Middle- 
sex, by placing it on defendant's 'shoul- 
der, after he had refused to take it, is suf- 
ficient-; and if he is served the next day 
with another copy, and with notice of 
declaration at the same time, there is no 
irregularity. Bell v. Vincent 282 

28. In cases of non-bailable process, if the 
defendant's name is misstated in the writ, 
the Court will not set aside the writ and 
proceedings on motion, but will leave the 
defendant to his plea in abatement 
Sarjant v. Gordon. 287 

29. Where a declaration contains special 
counts for work and labor, besides the 
general counts, the Court will strike out 
the former on motion, if they are plainly 
unnecessary, without referring the case 
to the master, though the rule is in that 
form ; for the form of the rule is imma- 
terial ; and if the plaintiff in such a case 
contests the rule, the Court will make him 
pay the costs, though the defendant is an 
attorney. Fraser v. Shaw. 290 

30. Where the notice of holding a special 
session for making an order to divert a 
public footway, under 55 Geo. 3, c 66, 
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8. 2, was served on the justices of the 
district by the magistrate's clerk, and not 
by the high constable: Held, that the 
proceeding was irregular. The King v. 
The Justices of Surrey. 322 

31. Evidence in support of an information 
before a magistrate under the Game 
Laws, cannot be received in the absence 
of the defendant, at least, where he has 
not been personally summoned to appear 
to the information. 

Qiuere, Whether, in such case, an at- 
torney is by law entitled to be present, 
and to act for the defendant before the 
magistrate. The King v. The Rev. John 
Commins. 344 

32. The affidavit in support of a rule to 
discharge the defendant out of custody, 
upon the ground that the writ described 
him by the initial of his Christian name 
only, must set out the defendant's Chris- 
tian name at full length in its title. 
•State v. Robinson. 345 

33. Application to set aside process issued 
in vacation, must be made within the first 
four days of the term, for mere technical 
objections. Steele v. Morgan. 346 

34. Where the return to a writ of latitat 
stated that the defendant, upon being 
arrested in his own house, was confined 
to his bed by illness, and could not be 
removed without danger to his life, and 
so continued ill at and after the return of 
the writ, and for such cause the custody 
of the defendant was relinquished ; the 
Court refused to grant an attachment 
against the sheriff; and allowed him to 
amend his return upon payment of costs. 
Baker v. Davenport. 347 

15. The essoign day cannot be considered 
as a day within the term, on which an 
application can be made to enter up 
judgment on an old warrant of attorney, 
on an affidavit stating the party to be 
alive on that day. Anonymous. 353 

16. On the removal of a cause from an in- 
ferior court, by a writ of certiorari, the 
plaintiff need not file his declaration 
until the end of the term after that in 
which the writ is returnable, Watson 
v. Eagle. 373 

37. In snowing cause against a rule which 
had been previously before a judge at 
chambers, tne same affidavits cannot be 
used unless they are resworn and re- 
stamped. Ckiity and Another v. Bishop. 

38. Where process appeared to be sued 
out in the name of A. by B., neither of 
whom were attorneys of this Court, and 
B. had no authority of any other attorney 
to act in his name, the Court set aside 
the proceedings, and ordered A. and 
B. to pay the costs. Hawkins v. Ed- 
wards. 383 



39. Where the defendant was served with 
a copy of a capias, and a quarter of an 
hour afterwards, demanded to see the 
original, which was refused by the offi- 
cer, the Court set aside the service and 
subsequent proceedings. Wtsiley v. 
Jones. 391 

40. The Court will not order an exonere- 
tur to be entered on the bail-piece, on 
the ground of the defendant's having 
obtained his certificate in Ireland; but 
will direct an issue, in order to ascertain 
the circumstances under which the ori- 
ginal debt was contracted. Bamfield v. 
Anderson, Bart. 403 

41. If a defendant be arrested by the name 
of Josiah, instead of Josias, the Court 
will discharge him out of the custody of 
the sheriff, on his entering a common 
appearance, and undertaking to bring no 
action against the plaintiff or sheriff. 
Johnson v. Cooper. 404 



PRINCIPAL AND AGENT. 

1. The consignee and agent of a vessel 
chartered tor a specific voyage, enters 
into an agreement with the captain, de- 
scribing himself as u consignee and 
agent" of the above briff and cargo, M on 
behalf of Mr. M n merchant, of L.," the 
agreement stating, that M it is witnessed, 
that the said parties agree " that the ves- 
sel shall go to another port, there dis- 
charge the remainder of her cargo, and 
receive a full and complete homeward 
cargo at the same freight as she would 
have got had she proceeded on the voy- 
age stipulated in the charter-party, and 
then signs the agreement in his own 
name, without describing himself as' 
agent: Held that he made himself per- 
sonally liable for the freight of the 
homeward voyage. Kennedy v. Gouveia. 

174 

2. The defendants, as brokers for B. & Co. 
effected two purchases of seed, both or 
which were paid for by B. and Co., and 
left in the defendants 1 warehouses, for the 
purposes of resale; the first was made 
on account of B. & Co, and the other for 
the plaintiffs, resident abroad, and by 
their express order; but the invoices of 
both were made out in the name of B. & 
Co, who did not inform the defendant, 
that the latter purchase was not ma do 
on their account: Held, that the defend- 
ants, having made advances to B. and Co., 
could not retain possession of the seed 
against the plaintiffs, on the ground that 
a factor has no authority to pledge the 
goods of his principal Guichard and 
Another v. Morgan and Another. 360 

3L Where an attorney's clerk admitted, on 
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the taxation of costs before the master, 
that the suit in which the costs were 
taxed was conducted by his employer 
from motives of charity, on behalf of the 
plaintiff: Held, that the clerk was such 
an agent as to bind his master by such 
admission. Ashbourne, Administrator of 
Holntj v. Price, GcnL, one, fyc. 430 



PRISON. 

A defendant, convicted of a misdemeanor, 
and adjudged by this Court to pay a fine 
to the king, and to be imprisoned in the 
custody of the marshal for a term certain, 
and to remain in custody after the expi- 
ration of his imprisonment until the fine 
should be paid, was, after the expiration 
of his defined term of imprisonment, and 
before the fine was paid, admitted to the 
rules for a term limited, in consequence 
of the dangerous state of his health. The 
King v. Bennett. 225 



PRIVILEGE. 



1. The Court refused to discharge a pris- 
oner in execution for debt, claiming priv- 
ilege from arrest, on the ground that he 
was one of the gentlemen of the king's 
privy chamber, it appearing that the de- 
fendant was not a menial servant, had no 
stated duties to perform, received no 
feed in virtue of his office, and had no 
writ of privilege. Tapley v. Battine. 19 

2. If a plaintiff, while attending the exe- 
cution of a writ of inquiry on an action 
brought by him in this Court against the 
defendants who had suffered judgment 
by default, be arrested by a quo minus at 
the suit of a third person; the under- 
sheriff before whom such inquiry is ex- 
ecuted cannot discharge him, but the 
Court will do so on motion. Walters v. 
Rets and Others. 360 

3. A witness attending to give evidence in 
a court of justice, who has absconded 
from his bail, may be retaken by the 
bail in court, and he is not protected by 
his subponia. Horn v. Swinford. 417 



PROCHEIN AMY. 

Where an infant's father, who is a neces- 
sary witness on his behalf, cannot be ap- 
pointed his prochein amy in the conduct 
of a 8ii it, the Court will, on motion, ap- 
point some other person. to be his guar- 
dian, with the concurrence of the father. 
Clandge v. Crauford. YSt 



Q. 

QUAKER 

Whether the affirmation of a Quaker is 
admissible to call upon an attorney of 
this Court to answer the matters of an 
affidavit In the Matter of GtUibrand, 
Gent, one, 4%. 23 



QUO WARRANTO. 

1. Quo warranto does not lie against the 
clerk of the Commissioners of Land-tax ; 
but if he is improperly elected under 43 
Geo. 3, c. 99, mandamus lies to the Com- 
missioners to admit the person who has 
the majority of legal votes. The King 
v. Thatcher. 4o 

2. A quo warranto information granted 
against a person who had held the in- 
compatible offices of capital burgess and 
town-clerk of a borough, before and 
since the 32 G. 3, c. 58, without inter- 
ruption. The King v. Thomas Bond. 261 

3. The Court will not file a quo warranto 
information against one corporator for 
defect of title, at the instance of another 
whose title is equally deficient, although 
the latter has enjoyed his office many 
years uninterruptedly. The King v. 
William CoweU. 261 



R. 

RATE. 

1. By the Manchester and Salfbrd Paving 
and Lighting Act, 32 Geo. 3, the tenants 
and occupiers of all messuages, houses, 
warehouses, shops, cellars, vaults, sta- 
bles, coach-houses, brew-houses, and 
other buildings, gardens, garden-ground, 
and other tenements within the same 
towns, are liable to be rated for the pur- 
poses of the act Under this act the 
Manchester and Salford Water-Works 
Company are not ratable as occupiers 
of a tenement, in respect of their water- 
pipes' carried under ground, for supply 
ing those towns with water. 7%t Kins 



ing 
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v. The Company of Proprietors of the 
Manchester and Salford Water-Works. 130 
2. See Rex v. Dudley Caned. 291 



RECOVERY. 

The exemplification of a recovery, suffered 
in bar of an entail, cannot be impeached 
by the recovery deed itself, althoug. 
H is suggested that there have been u 
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terations and erasures made in the latter, 
not noticed in the former. Doty on the 
demise of rfihnot, Esq^ v. Pickering and 
Others. 174 



RELEASE. 

L Defendant having given plaintiff a prom- 
issory note for 40*. in consideration that 
he would withdraw an execution upon 
premises of the defendant, the plaintiff 
executed a general release of all suits, 
which, after reciting the agreement to 
withdraw the execution, &c, proceeded 
— u Witnesseth, that in pursuance of the 
said agreement, and in consideration of 
the said sum of 402. being now so paid, 
as hereinbefore is mentioned, &c.:" 
Held, in an action on the promissory 
note, which had been dishonored, that 
the release was no bar to the suit Lam- 
bourne v. Cork. 34 

2. If one of two plaintiffs release a defend- 
ant after action brought, without the con- 
sent of the other, the Court will not set 
aside such release unless fraud be clear- 
ly established. Arton and Dowson v. 
Booth. 373 



RENT. 

1. Demand of rent due from lessee to les- 
sor, though made of a stranger, if made 
upon the land, is a sufficient demand, 
and need not be general, to sustain 
ejectment, for a forfeiture for non-pay- 
ment of rent, being lawfully demanded. 
Dot, on the demist of Brook, v. Brudges. 

66 

2. An order and adjudication, founded on 
11 G. 2, c 19, s. 4, for fraudulently 
and clandestinely removing goods and 
chattels, not exceeding the value of 502., 
to avoid a distress for rent, need not 
enumerate or specify the particular 
goods and chattels alleged to have been 
removed. The King v. Rabbits and 
Others. 262 



REPLEVIN. 

]. Plea in bar to an action of repelvin, 
M that long before the said time when, 
&c, to wit, on, &c., at, &c, defendant 
demised the locus in quo to plaintiff: " 
and replication, "that long before the 
said time, when, &c, to wit, on, &c, at, 
&c, defendant did not demise modo et 
forma;" on demurrer, that the replication 
was a negative pregnant, and made the 
day and place of the demise, which were 
immaterial, part o f the issue; Held, 



that the words M before the said time 
when, &c," were the material part of 
the traverse, and proof of a demise at 
any time before the distress would main- 
tain the action, and that the day and 
place subsequently mentioned were im- 
material. Cujfv. Coster. 17 

2 Where a sheriff or his deputy neglects 
to enter a plaint in replevin, in the coun- 
ty court, for damage feasant, this Court 
will not compel him to do so on motion. 
Ex parte Boyle. 6G 

3 Declaration in debt by the assignee of a 
surety bond in replevin, set out the con- 
dition, which was, that " if B. appeared 
at the then next county court, and there 
prosecuted his suit without delay against 
I., the bond to be void ;" averment, *« that 
B. did not appear, &c." Plea, first, 
non est factum, and issue thereon, 
second, "that A. did appear and prose 
cute, &c," and third, " that B. did appear 
at the then next county Court, and pros- 
ecute, &c, and which said suit is still 
depending and undetewoined." Repli- 
cation to the second and third pleas, 
traversing the appearance and prose- 
cuting of the suit, but not traversing the 
allegation that the suit was still depend- 
ing and undetermined, and issue on the 
replication: Held, on these pleadings, 
that an agreement (which was made a 
rule of this Court) between plaintiff and 
the principal to stay all proceedings in 
the replevin, upon payment by the lat- 
ter of a certain sum of money, each party 
to pay his own costs, was admissible evi- 
dence to negative the allegation in the 
third plea, that the suit was still depend- 
ing and undetermined, and that the 
surety was not discharged by such agree- 
ment, after breach oy the principal, 
but was liable for such sum as appeared 
.upon a reference to be due. Hallett v. 
Mountstephen. 92 

4. In an avowry founded on a distress for 
rent, the defendant averred, that the 
plaintiff held certain strata or veins of 
iron-stone, under a lease, which con- 
tained a proviso, that "if the stone 
should not be wholly gotten or wrought 
out within the term of eight years from 
the commencement of the demise, the 
rent in respect of such as should then 
remain ungotten, should be paid to the 
lessor." On the production of the lease, 
the proviso contained the additional 
words, " if the same should be found to 
be gettable : " Held, that this was a fa- 
tal variance, and that the plaintiff was 
entitled to recover on non est factum; 
and it seems, that he would only be lia- 
ble to pay for such stone as could be 
gotten, and not for that which was not 
gettable. Adam v. DuncaJft. 404 
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REQUESTS, COURT OP. 

Su pages 133, 179, 239, 246. 

s. 

SEAMAN. 

A man rated on board an East India ship 
as a seaman, and who signs the ship's 
articles, and receives pay as such, is 
within the statute 2 Geo. 2, c. 36, and 
cannot maintain any action upon a parol 
agreement, subsequently made, for wa- 
ges as cuddy servant, during the voyage. 
Dufler v. CrtssweU. 311 



SECURITY FOR COSTS. 

A plaintiff resident in Ireland is bound to 
give security for costs, although he may 
sometimes come over and sojourn in this 
country. Mahon v. Martinez. 377 



SET-OFF. 

On non-assumpsit pleaded, and notice of 
set-off given to an action for goods sold 
and delivered, a witness was called to 
prove a conversation with plaintiff, in 
which the latter began by proposing to 
refer the matters in dispute between him 
and defendant to the arbitration of wit- 
ness; but this being refused, plaintiff 
proceeded to admit that he had received 
on account of defendant 800k, a sum 
more than covering the demand in the 
action : Held, that this conversation was 
receivable in evidence under the notice 
of set-off, and ought not to be rejected as 
an offer of compromise, although plain- 
tiff expressly requested the witness to 
state the conversation to defendant, to 
induce him to come to a compromise. 
Thompson v. Austen. 94 



SETTLEMENT. 

1. Pauper took a tenement on 21st May, 
under a written agreement, and did not 
actually take possession until the 4th 
June, but paid rent from the date of the 
agreement : Held, that he did not come 
to settle until 4th June, and consequently, 
that the settlement was concluded by 
59 Geo. 3, c. 50, which passed on the 2d 
July, although he afterwards resided 
more than 49 days. The King v. The 
Inhabitants of Brighthelmstone. 39 

2. At the end of a year's service in the 
parish of N^ a master, being about tp re- 



move into the parish of B., said to hi* 
servant, u Would yon like to go with me 
thither ?" Servant said he had no objec- 
tion. Master replied, "I fear you are 
scarcely strong enough for the work 
there ; but try." The servant went into 
R, and, after .serving his master for six 
weeks, the latter asked him what wages 
he expected: to which he answered, 
44 What you please." The master then 
said he would give him the same as the 
year before; with which he was satis- 
fied, and remained in the service until 
Michaelmas, minus ten days ; for which 
period the master deducted a proportion- 
ate amount of wages: Held, that this 
was a conditional hiring, and conferred a 
settlement on the servant The King v. 
The Inhabitants o/MorihwoUL 121 

3. An intestate dies seised of a leasehold 
cottage, leaving his wife and three daugh- 
ters him surviving. The wife obtains let- 
ters of administration, but makes no dis- 
tribution of her husband's effects. The 
husband of one of the daughters is, with 
permission of the administratrix, let into 
possession of the cottage, and he and his 
wife reside therein for some years, until 
they become chargeable to the parish, 
without paying any rent, which during 
that time was paid by the administratrix : 
Held, that the pauper had not such an 
estate in the premises that a court of 
equity would have decreed a convey- 
ance, and clothed him with the legal ti- 
tle, so as to confer a settlement oy an 
irremovable residence of forty days. Tht 
King v. The Inhabitants of BerkswelL 

129 

4. A pauper was hired as ground-keeper, 
and his master agreed to give him 20L 
a year wages, a cottage to live in, and 
the joist and whole profits of one cow, 
for his own services, and the sum of 28L 
and the joist and whole profits of another 
cow, in consideration or his lodging and 
maintaining in the cottage two of his 
master's laborers. The contract being 
entire, and the annual value of the lands 
on which the two cows were depastured 
being more than 101.: Held, that he 
gained a settlement by renting a tene- 
ment within the meaning of the statute. 
The King v. The Inhabitants of Cherry 
WUtingham. 12SJ 

5. The lord of a manor gave 6. a license 
in writing to build a house on the wastu, 
which he built accordingly, and sold it 
to R, who again sold it to T. for 302. T. 
occupied the house for five years, and 
paid annually one shilling to the lord, 
and then resold it for 34/.: Held, that 
T. did not purchase such an estate or 
interest, either legal or equitable, as to 
gain him a settlement by virtue of 9 Geo. 
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l,c7,8.5.7^ King v. The Inhabitants 
of Hagunrthingham. 129 

6. Where a married woman, upon the death 
of her husband, assumed her maiden 
name, and after the lapse of several years 
was married, by banns, to a second hus- 
band in that name, witlj the description 

* of "widow:" Held, that in the absence 
of fraud, such marriage was legal, and 
that her settlement followed that of the 
second husband. The King v. The In- 
habitants of St. Faith's, Newton. 171 

7. Where the oourt-leet of the manor of A. 
appointed a person to be street-driver of 
the borough of R., a district within the 
manor, extending into seven parishes, 
in one of which he afterwards became 
chargeable as a pauper, and it appearing, 
first, that it was not an annual office; 
second, that he took no oath of office ; 
and third, that he had not served under 
the appointment for one whole year: 
Held, that he had not such a public an- 
nual office or charge as would gain him a 
settlement under 3 W. & M. c. 11, s. 36. 
The King v. The Inhabitants of Voiding. 

171 

8. Where the owner of a mansion-house 
and gardens, agreed with the pauper to 
take care of the garden, and for his so do- 
ing" he was to take the issues and profits 
of part thereof, and to live in a cottage 
contiguous thereto, belonging to his mas- 
ter, and he was to continue in the prem- 
ises for a year, unless some other person 
before that time should occupy the man- 
sion, in which case the gardens were to 
be delivered up; and the pauper con- 
tinued in the occupation of the garden 
on these terms for more than a year, the 
produce being worth to him 702. per an- 
num : Held, that the pauper being only a 
servant, and the residence not being his 
own, he did not come to settle within the 
meaning of 13 & 14 Car. 2, c. 12. The 
King v. The Inhabitants of Shipdham. 

9. By Apprenticeship. Rex v. Iddesteigh. 

10. Of a bastard, by birth. Rexv.SL Afcoo- 
las. 210 

11. By Apprenticeship. Rex v. SL Mary 
U Bone. 210 

12. By certificate. Rex v. Catesby. 209 

13. By estate. Rex v. Woolnit. 210 

14. By order unappealed from. Rex v. 
Traptoft. 210 

15. By tenement Rex v. Baihwick. 205 
10. By hiring and service. 344 

SHERIFF. 

1. A writ of fi. fa. having issued against a 
debtor at the suit of one creditor, and be- 



fore it was executed, the attorney of 
another creditor having, in the mean time, 
obtained a warrant upon another fi. fa. 
from the same sheriff, directed to their 
clerk, and executed it before the prior 
execution was put in : Held, that the at- 
torneys were liable to the sheriff (who had 
made a return that he had levied the mon- 
ey under the first writ, and had in fact paid 
the amount of the debt to the creditor) to 
refund the money levied under the second 
execution, in an action for money had nnd 
received to his use. Sawle, Esq n v. Payn- 
ter and Another. 37 

2. The Court will not give a sheriff direc- 
tions how he shall dispose of property 
remaining in his hands, which has been 
seized in execution, towards the payment 
of a fine imposed upon a defendant con- 
victed of a blasphemous libel ; but if the 
sheriff has made an improper return, it 
may be quashed. The King v. CarlUe. 

50 

3. Where the sheriff, to avoid an attachment 
for not bringing in the body, gave the 
plaintiff notice of putting in bail, but in 
the notice he omitted to state the nam^s 
of the proposed bail : Held, that the notice 
could not be treated as a nullity entitling 
the plaintiff to move for an attachment. 
Pugh v. Emery. Ie7 

4. Where a defendant was arrested, and the 
sheriff's officer took money, instead of a 
bail-bond, from the defendant, and then 
wrote to the plaintiff that he could not 
find the defendant ; and an alias writ was 
issued, to which cepi corpus was returned, 
the defendant being then in custody 
upon other process, and pending a body 
rule, the officer put in bail, and then 
brought up the defendant by habeas cor- 

Dto be surrendered in discharge of his 
, the Court refused to relieve the 
sheriff; and granted an attachment Van- 
derhaden v. Britten, 190 

5. Where the defendant obtained two days' 
further time for justifying bail, and it was 
ordered that in the mean time the plaintiff 
should be in the same situation as he 
might otherwise have been by the prac- 
tice of the Court, and in the interval the 
plaintiff demanded a plea: Held, that 
the justification of bail was not thereby 
waived. The King v. The Sheriff of 
Middlesex, in a Cause of HaUulay V. 
Locke. 22<> 

6. A sheriff may apply to the Court for a 
rule to enlarge his return to a venditioni 
exponas, from term to term, if the de- 
fendant become bankrupt, unless he be 
indemnified by the assignees in paying 
over the money levied under it, or the 
rule for such enlargement be duly dis- 
charged. Venables v. WUks. 375 
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7. In an action of debt against a sheriff, to 
recover penalties for the extortion of his 
officer, in taking a larger fee than was 
allowed on the discharge of a person out 
of custody on jiving bail : Held, that the 
indorsement of tie name of the officer on 
the writ was sufficient to connect him 
with the sheriff, without showing that 
such indorsement was made with his au- 
thority. Bowden v. fVatihman and An- 
other. 392 

8. In an action of debt, to recover penalties 
against a sheriff's officer, for extortion, 
under the 32 Geo. 2, c, 28, the Court will 
not allow the declaration to be amended, 
by inserting new counts on the 23 Hen. 
6,c.9. fVright v. Jlger. 403 



SHIP. 

Where there were two joint owners of a 
ship, and 6ne by private agreement, part- 
ed with all his interest in his share to the 
other, to be paid for by bills at different 
dates, but kept his name on the register, 
by way of collateral security for the pay- 
ment of the bills : Held, that he was liable 
for repairs done to the ship subsequent to 
such agreement, although he had never 
afterwards interfered in the concerns or 
management of the ship. Dotoson and 
Others v. Leake, sued with LongHer. 

432 



SLANDER. 

1. The words, " I think the present busi- 
ness ought to have the most rigid inquiry, 
for he (the plaintiff) murdered his first 
wife ; that is, he administered improperly 
medicines to her for a certain complaint, 
which was the cause of her death," are 
actionable ; and if. doubtful, the doubt is 
cured by the verdict Ford v. Primrose 

234 

2. Saying of an innkeeper, « He is a bank- 
rupt; he will be in the gazette in a 
twelvemonth ; he is a pauper," is action- 
able, though he be not liable to the 
bankrupt laws. ffhUtaker v. Bradley. 

310 
a The words, « H.'s oath ought not to be 
taken, for he has been a forsworn man, 
and I can bring people to prove it; and 
they that know him, will not sit in the 
jury box with him ; w are not actionable, 
perse. Hall v. ITeedon. 340 



STAKE-HOLDER, 

1. A. takes from the Board of Works a 
piece of ground in Westminster for the 



erection of galleries at the king** coro- 
nation, and underlets part of it to B on 
the same terms. The rent is paid by B. 
to A., who deposits it in the hands of his 
bankers, with a condition, that if the cor- 
onation does not take place, and the rent 
is in consequence remitted by the Board 
of Works, the money is to be returned 
to B. The coronation does take place, 
but in consequence of the speculation 
being unprofitable to the parties; the 
crown remits the whole rent to A^ who 
refuses to return the money paid him by 
B.: Held, that B. might maintain as- 
sumpsit for money had and received 
against the bankers as stake-holders. 
TniscoU and Others v. Marsh and Oth- 
ers. 117 

2. A stake-holder, upon a wager on a 
horse-race for 20J., is liable to an action 
for money had and received, if the mon- 
ey be demanded before he pays it over 
to the winner. Robinson ▼. Mearns. 

253 

3. The stake-holder upon a cricket match 
between eleven players on each side at 
ft*, a head, is liable to the winner, if the 
judge at Nisi Prhis, in the exercise of his 
discretion, thinks proper to try the cause. 
WaipoU v. Saunders. 276 



STAYING PROCEEDINGS. 

1. After the acceptor of a bill of exchange 
had offered to pay the debt and the costs 
of the action against himself, the plain- 
tiff, who was an attorney and indorsee 
of the bill, brought another action against 
the drawer, who was his own client, the 
Court stayed the proceedings, upon pay- 
ment of the debt and the costs of one 
action only. Hodson, Gent^ one, ife. v. 
Gunru 74 

2. A plaintiff, being nonsuited, was taken 
in execution by the defendant for the 
costs, and whilst in execution brought 
another action for the same cause, and 
the Court refused to stay further pro- 
ceedings in the second, until the costs 
of the first action were paid. Beaten, 
Gent^ v. Robins. 334 

3. Where a defendant applied to the un- 
der-sheriff before the return of the writ, 
to surrender himself in discharge of his 
bail, which he refused to accept, with- 
out assigning any reason for so doing, 
and the day after, he surrendered him- 
self to the keeper of the county jail, 
which was also before the writ was re- 
turnable, and the bail-bond was after- 
wards assigned to the plaintiff, the Court 
ordered the proceedings on it to be stay 
ed, without costs. Letcis v. Domes. 309 
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STOPPAGE IN TRANSITU. 

I. A merchant in England sends goods of 
a given value to a merchant at Quebec, 
for sale on his account Before the 
goods are sold or the proceeds ascer- 
tained, the latter ships three cargoes of 
timber to the former, to credit in accouut 
Two of them arrive. Against the third, 
the consignor draws a bill for the. amount, 
-whilst it is in transitu. In the interval, 
the consignee dishonors the bill and 
becomes insolvent : Held, that the con- 
signor had a perfect right of stoppage 
in transitu, and was not bound to wait 
until the mutual accounts between him 
and the consignee were finally adjusted. 
Wood and Another v. Jones. S74 



SUNDAY. 

A declaration in ejectment was left at the 
house of the tenant in possession on 
Saturday, and received by him on the 
next day, Sunday, before the essoign day : 
Held, that this was service of process on 
a Sunday, within the 29 Car. 2, c 7, s. 
6, and void. Doe, on the demist of War- 
ren, v. Roe. 344 



SUPERSEDEAS. 

1. A writ of error is no supersedeas of ex- 
cution, unless bail in error be put in, and 
notice thereof given within the time lim- 
ited by the rules of the Court ^Attenbury 
v. Snuth. 76 

2. The allowance of a writ of error does 
not stay execution, unless the defendant 
perfects as bail in time. Smith v. How- 
ard and Another. 76 

3 A writ of error does not stay proceed- 
ings, unless the party bringing it pos- 
itively states in his affidavit that there is 
error. Mar v. Hopkins. 79 



SURETY. 

A bond was executed by an insurance bro- 
ker as the principal obligor, and two 
sureties, with a condition, that if they 
should pay the obligees certain premi- 
ums which should oecome due for as- I 
surances, on ships at sea, as should be 
made with the obligees by the insur- 
ance broker, and that within six months 
after the making the assurances, the 
bond was to be void. The broker be- 
came bankrupt, and was indebted to the 
obligees in a considerable sum for pre- 
miums, and they received a dividend of 
six shillings in the pound under the com- 
vol. XVI. 64 



mission. The premiums were due three 
years before the bankruptcy, and the 
obligees did not call on the sureties until 
after the bankruptcy: Held, 1st, That 
the sureties were not discharged by the 
laches of the obligees in suffering the 
credit of the broker to run on so long 
beyond the six months stipulated by the 
bond; and 2dly, That the dividend re- 
ceived by them under the commission 
was to be deducted, as against the sure- 
ties, from the penalty contained in the 
bond. The London Assurance Company 
v. Buckie. 36% 



T. 

TAXES. 

The collector of the personal assessed taxes 
may, by 53 (G. 3, c. 99, s. 33, distrain 
"the person or persons so charged, by 
his or their goods and chattels, and all 
such other goods and chattels as they 
are by that statute authorized to "dis- 
train ; " and by s. 38, the remedies given 
by the bankrupt laws, &c, are extended 
to the collector, for enforcing the pay- 
ment of the same taxes. Where the 
Duke of M. was, by the trusts of his fa- 
ther's will, allowed to use the furniture in 
the mansion of B. during his natural life, 
and was prohibited from removing it 
thence, without the consent of the trus- 
tees : Held, thaTsuch furniture could not 
be distrained for the duke's persona) 
taxes returned as payable at the man- 
sion of B., and that it did not fall within 
the description of such M other goods 
and chattels," as might be distrained by 
force of s. 38: Held, also, that the juris- 
diction of this Court to try the legality 
of a distress upon the goods of A. for 
an assessment upon B. was not taken 
away by s. 3, which enacts, that u if any 
question or difference shall arise upon 
taking such distress, the same shall be 
determined and ended by two or more 
of such commissioners. The Earl < 
Shqflesbury and Others v. RusselL 1 



TENDER. 

Defendant tendered seven sovereigns 
in payment of a demand of 61. 17s. (kL, 
and said to plaintiff; u There, take your 
demand ; " and at the same time deli' - 
ered a counter claim upon plaintiff of H, 
5*., and plaintiff said, w You must go to 
my attorney:" Held, that this was not 
sufficient to support a plea of tender to 
so action brought for the 67. 17s. 6tt 
Brady v. Jones. 67 
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•2. A tender of 2/. to pay 1/. 13*. is good, if 
the plaintiff objects to receive it only 
because he is entitled to a larger sum, 
and not on the ground that he has no 
change. Cadman v. Lubbock. 235 

3. Going with money in hand to make a 
tender, and demanding " whether the 
creditor has a receipt stamp/* and receiv- 
ing an answer in the negative, without 
an actual offer of the money, will not 
support a plea of tender. Ryder v. Lord 
C. Townstfld. 272 
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• TOLL. 



112,140 



A Turnpike Act imposed tolls, 1st, on 
horses drawing carriages; 2d, on car- 
riages fixed to wagons; 3d, on horses 
not drawing; and 4th, on oxen, &c., 
provided that every person having paid 
the toll, on producing a ticket denoting 
such payment, should be permitted 
to pass and repass, once in the *amo 
day, through the gates mentioned in 
such ticket, with the same horses, or 
other beasts, coach, or other carriages, 
without being liable to any additional 
toll. Where the same horses passed and 
repassed once in the same day, drawing 
different carriages belonging to the same 
person: Held, that only one toll was 
payable. Chambers and Others v. Wil- 
liams. 222 



TRANSPORTATION. 

Judgment of, 

TRESPASa 



165 



I. Tenant from year to year being desirous 
of letting his house for a quarter, quits, 
and leaves it locked up, with authority 
to his landlord to let it during his ab- 
sence, if opportunity should offer, and 
for thnt purpose leaves the key with a 
neighbor. An opportunity of letting 
offers, but the person who has the key 
having absconded, the landlord enters 
by placing a ladder against the house, 
and raising the first floor window, and, 
after showing the house, leaves it in the 
same state as before. The house is af- 
terwards entered by persons unknown, 
and some of the tenant's furniture and 
wearing ipparel is stolen. Trespass is 



brought against the landlord for break- 
ing and entering the house, and leaving 
it insecure, per quod tenant's furniture 
and wearing apparel were stolen: Held, 
that a plea of leave and license was no 
answer to the action. Ancaster v. Mil- 
ting. 118 

2. To trespass for breaking and entering 
a close of plaintiff called a garden, the 
defendant pleaded an immemorial cus- 
tom to search for minerals in the district 
within which the locus in quo was situ 
ate, " the sites of houses, &o, gardens, 
orchards, and highways excepted,* and 
it being proved that the locus in quo 
was planted with shrubs within the last 
six years, and with potatoes just before 
the trespass : Held, that it was a garden 
within the meaning of the exception. 
Gilbert v. Tomison. 196 

3. A constable who assists a parish officer 
in levying a distress for poor-rates, under 
a warrant of magistrates directed to such 
officer, is not liable to an action of tres- 
pass, although a demand was duly made 
on such constable in pursuance of the 
statute 24 Geo. 2, c. 44, s, & Clarke v. 
Davey. 380 



TRIAL. 

1. On motion to postpone a trial, upon an 
affidavit suggesting the absence of the 
copy of a judicial document in the West 
Indies, material and necessary on the 
trial of the cause, the Court would nol 
try the^ admissibility of the evidence, 
where it was objected that when it ar- 
rived it could not be admitted, but post- 
poned the trial until the document should 
arrive. Mackenzie v. Hudson. 26 

2. Where, upon a challenge to the array 
for unindifrerency in the sheriff, the jury 
panel was quashed : Held, that the prop- 
er course to obtain a trial of the cause, 
is to direct new jury process to the cor- 
oners of the county, at the instance of 
the prosecutor, but not without applying 
to the Court specially for that purpose. 
The King v. Dolby. 23 

3. The affidavit to postpone a trial, on the 
ground of the absence of a witness, 
need not state the name of the witness, 
suggested to be material and necessary. 
Smith v. Dobson. 120 

4. After notice of trial in a libel cause, to 
which a justification was pleaded, the 
Court postponed the trial to enable the 
defendant to procure witnesses from 
abroad, (the sources of the proposed 
evidence neing particularly pointed out,) 
but imposed the term of his undertaking 
to admit on the trial the publication of 
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the alleged libel. Brown v. Murray. 224 
Su It is discretionary with a judge, at Nisi 
Prius, whether he will or will not try an 
idle or frivolous cause, and if he suffers 
it to be tried, and the plaintiff recovers 
a legal verdict, it is no ground for dis- 
turbing the verdict Robinson v. Mearns. 

253 

6. The Court will not discharge a rule ob- 
tained by a defendant for a special jury, 
where no delay appears, nor will it be 
presumed to have been obtained for delay, 
although the defendant acknowledged 
the debt, and it was sworn that it was 
believed he had no defence to the action. 
Briggs v. Dixon, 380 

7. Where, in an action on a bond, the de- 
fendant, after plea, had admitted the 
debt, but obtained a rule for a special 
jury, the Court would not order the 
cause to be tried -within the term, unless 
the plaintiff show whether it was a fit 
cause to be tried by a special jury, or 
not. Tripp v. Patomre. 381 

& A defendant may carry the record of an 
issue directed by the vice-chancellor 
down to trial, on the ground that the 
plaintiff endeavored to delay it Bas- 
se* v. Osborne. 404 

9. If the counsel for the defendant, on an 
indictment for a misdemeanor, opens new 
facts in his address to the jury, and af- 
terwards declines calling witnesses to 
prove the facts so opened, the counsel 
for the prosecution is, notwithstanding, 
entitled to a general reply. The King 
v. BignoUL 4$ 



TROVER. 

1 . The machinery of a mill is part of the 
freehold, and cannot lawfully be re- 
moved by the tenant Where the owner 
of a mill demised it to a tenant under 
agreement for a lease for thirty years, 
and the tenant clandestinely dismantled 
the mill of the machinery, which in its 
removal was seized by the sheriff in exe- 
cution, and sold under his authority to a 
bona fide purchaser : Held, that the 
landlord might maintain trover against 
such purchaser, though the tenant's term 
was unexpired. Farrant v. Thompson. 

61 

2. Where the holder of Prussian bonds, 
issued by the sovereign of that country, 
to secure payment of a national loan, de- 
posited them with an agent for a special 
purpose, and the agent pledged them to 
a third person, without fraud on the part 
of the latter: Held, that as the bonds 
wpre made -payable "to the bearer," 
they could not be recovered back in 
trover by the real owner. James de 



Pourtales Gorgier v. Andrew Amedie 
Mieville and Lewis Andrew de la Chau- 
mette. 217 

3. A Bank of England note for 1000/., dated 
12th October, 1820, was lost in London, 
in April, 1821, and in June, 1822, was 
presented for change to a money broker 
in Liverpool, by a person with whom 
the latter was well acquainted, but who 
was then in pecuniary difficulties, and 
he changed it by giving bills which 
had some time to run, and cash, deduct- 
ing a commission, without asking any 
questions how the holder came pos- 
sessed of it: Held, in an action of 
trover by the true owner against the 
money broker, that it was for the jury 
to say whether the defendant had re- 
ceived the note fairly and bona fide in 
the ordinary course of lousiness, and had 
given full value for it ; and the jury hav- 
ing found for the plaintiff, the 'Court 
refused to disturb the verdict Egan 
and Another v. J. !Vart{faU. 237 

4. The owner of a ship consigned her to 
persons abroad, who hypothecated her, 
and directed the captain to sign a bot- 
tomry bond. On her arrival in London, 
he, by their direction, delivered the regis- 
ter to the defendant, (the agent of the 
consignees) who gave it to their solicit- 
or, to institute proceedings in the Court 
of Admiralty, on the bottomry bond. 
The ship was sold, by order of that 
court, and the register decreed to be 
given up to the purchaser. The owner 
became bankrupt, and his assignees 
brought an action of trover for the regis- 
ter : Held, that they could not recover, 
as they might have appeared in the Ad- 
miralty Court, and prevented the sale of 
the vessel, and as the delivery of the 
register to the purchaser, under the de- 
cree of that court, was not a conver- 
sion. Hotsack and Others, Assignees of 
Osbourne, a Bankrupt, v. Masson. 377 



TURNPIKE. 

Any five or more trustees, under a turn- 
pike act, being authorized to make turn- 
pikes, with such suitable out-buildings 
and conveniences as they thought neces- 
sary on the intended line of road, the 
owner of the soil next adjoining a toll- 
house, (erected in pursuance of the act,) 
contracted with one of the trustees on 
behalf of the rest to sink a well for the 
convenience of the toll- house, the ex- 

Smse to be borne by each party equally : 
eld, that the sinking of the well was 
within the scope and authority of the 
trustees; that ine contract entered into 



508 



INDEX. 



by one of them on behalf of the rest, was 
valid ; that the action to recover a moie- 
ty of the expense of the well was well 
brought in the name of the clerk of the 
trustees; and that the consent of the 
trustees througn the medium of one, 
that the well should be sunk, was a good 
consideration to support the action. New- 
man v. Ftdchar. 33 



u. 

USE AND OCCUPATION. 

1. Assignees of a bankrupt having in a 
broken quarter entered into possession 
of land which the latter had agreed to 
take upon a building lease, upon the 
terms of paying the rent half-yearly: 
Held, that use and occupation would lie 
against them for the whole year, though 
they had not occupied during all the time. 
Gibson v. Courtkope and (Men. 33 

2. The lessee of a house underlet the same 
at Lady day to A., as tenant from year 
to year, and before the end of the half 
year, put workmen into the house with 
A.'s consent, for the purpose of repair- 
ing a party-wall, but the inconvenience 
occasioned thereby was so great that 
A.'s lodgers quitted the house, and he 
was obliged to take lodgings for his own 
family elsewhere, and after paying the 
rent up to Midsummer day, he remained 
in possession carrying on his trade till 
5th July, and then quitted, without 
notice to his landlord: Held, that the 
latter could not maintain an action for 
use and occupation for the second half 
year which had thus commenced, the 
|ury finding that there had been no 
beneficial occupation. Edwards v. Reth- 
eringtoru 271 



USURY. 

In an action for penalties for usury, a de- 
fendant is entitled to judgment, as in 
case of a nonsuit, if it appears that a 
witness to the corrupt contract, who is 
abroad, would not be permitted to give 
evidence even if he were in this country. 
Bunyan v. Yerbury. 46 



V. 

VARIANCE. 

i. Where a declaration in covenant against 
A., the assignee of a lease for fears, 
granting license to B. to continue a 



certain channel through the bank of a 
navigable river, upon certain conditions,' 
imported that the grantors had absolute 
possession of the channel, and full power 
to grant the use of it to B., and it ap- 
peared from the indenture itself, that 
they were described merely as the per- 
sons " who have the greatest proportion 
or share in the profits of the said river, 
and that they, by virtue of all or any 
powers and authorities vesting in, ot 
enabling them, granted the license to 
B., his executors, administrators, and as- 
signs : " Held, first, that this was a va- 
riance; and, second, that the grantors 
had no authority to grant such a her- 
editament, within the meaning of 32 
Hen. 8, c. 34, as would bind the assignee 
of the grantee. The Earl of Portmort 
v. Burnt, Esq. 150 

2. Indictment for perjury assigned on evi- 
dence given in the Palace Court, de- 
scribed the court as " the Court of the 
King's Palace at Westminster," and it 
appearing from the record of the trial 
below, that it was called u the Court 
of the King's Palace of Westminster : 
Held, no variance. The same indictment 
averred, that the cause in which the al- 
leged perjury was committed, "came 
on to be tried, and was then and there 
duly tried by a jury of the county ; n and 
the recerd of the trial stated, that the 
jury came of the neighborhood of West- 
minster: Held, that as the cause was 
in fact so tried, and no county being 
mentioned in the record, it was no ob- 
jection. The King v. Israel 1G7 

3. Declaration against the sheriff for a 
false return, alleged, that from the day 
of the delivery of the writ, until and at, 
and after the return thereof, he was 
sheriff. The writ was returnable on the 
12th, and the defendant's shrievalty ex- 
pired on the 7th February: Held, uo 
variance. Jervi* v. Sidney, Bart ' 173 

4. Declaration for striking plaintiff's cow 
divers blows, whereof die animal died. 
Proof, that defendant had beaten the 
cow unmercifully, and the plaintiff to 
shorten the animal's miseries, put it to 
death: Held, after verdict, no variance. 
Hancock v. Southed!. 193 

5. Declaration in case for a false return to 
a writ of fi. fa. stated, u that plaintiff, in 
Trinity term, 2 G. 4, by the judgment 
recovered, &c, prout patet per recor- 
dum," the evidence being of a judgment 
in Easter term, 3 G. 4 : Held, not a 
fatal variance ; for the averment, u prout 
patet per recordum," was unnecessary, 
and might be rejected as surplusage, 
because the judgment itself was mere 
inducement, and not the foundation of 
the action. Stoddart v. PaUmtr 212 
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6L Where plaintiffs issued a writ against a 
defendant in their own names, and de- 
clared in their own right, and described 
themselves in the affidavit to hold to 
bail as surviving partners, it is a fatal 
variance; and the Conrt ordered the 
bail-bond to be cancelled, and would 
not allow the plaintiffs to amend their 
writ and declaration, on payment of 
coeta. Jfttwood and Other* v. Ratten- 
bury. 399 



VENDOR AND VENDEE. 

Where the plaintiff entered into a contract 
with an auctioneer for the purchase of 
land by auction, and made a deposit in 
part of the purchase-money, and after- 
wards brought an action against the de- 
fendants (the vendors) for interest, for 
not completing the purchase according 
to the conditions of sale: Held, that 
the laltef must produce such contract 
for the purpose of the plaintiff's inspect- 
ing it, or getting it stamped. Gigner v. 
Bayly and Wife. 389 



VENUE. 

1. Where plaintiff declared upon a prom- 
issory note, with a count for goods sold 
and delivered, and laid his venue in Lon- 
don, and afterwards delivered a particu- 
lar, reversing the order of his demands, 
the Court refused to change the venue 
to Lancashire, on an affidavit that the 
real cause of action was goods sold and 
delivered, arising m the latter county, 
and not elsewhere, the existence of the 
promissory note not being negatived. 
Hart v. Taylor. 77 

2. Venue not changeable where the cause 
of action is the infringement of a patent 
Brunton v. White. 271 



w. 

WARRANT OF ATTORNEY. 

1. Judgment entered up on an old warrant 
of attorney, the affidavit statin? that the 
defendant was alive in New South Wales 
in the month of August last, as appeared 
by a letter received from him of that 
date. Hopley v. Thornton. 66 

Z. Judgment on a warrant of attorney given 
to a wife dum sola, cannot be entered 
up after her marriage without leave of 
the Court, though less than a year old. 
On application for such leave, the Court 
requires an affidavit proving not only 



the marriage, bat the due execution of 
the warrant of attorney by ■ the defend- 
ant, and the non-payment of the debt. 
Metcalfe and Wife v. Boole. 255 

3. A cognovit is not within the rule 15 
Car. 2. requiring an attorney to be pre- 
sent on the part of a defendant in custo- 
dy, executing a warrant to acknowledge 
a judgment ; and, therefore, where a de- 
fendant in custody signed a cognovit 
without the presence of his attorney, 
the Conrt refused to set aside the judg- 
ment and execution thereon, on a sug- 
gestion that the defendant was not aware, 
at the time, of the nature of the instru- 
ment which he signed. Bayley v. Tay- 
lor. 335 

WARRANTY. 

Proof that a horse is "a good drawer,* 
only, will not satisfy a warranty that he 
is « a good drawer and pulls quietly in 
harness/ CoUherd v. Puncheon. 65 



WITNESS. 

1. Where the master, on the taxation of 
costs, for not proceeding to trial pursu- 
ant to notice, disallowed the expenses 
of a witness brought up from Newcastle- 
upon-Tyne to Londpn, to give evidence 
by comparison of hand- writing in a cause 
where the defence was forgery, the 
Court ordered the master to review his 
taxation ; holding, that upon a nice ques- 
tion whether the evidence were or were 
not admissible, the expenses of the wit- 
ness ought not to have been disallowed. 
Mutchifuon v. AUeock and Another, Ex- 
ecutor*. 28 

2. In trespass, a person who commits the 
trespass, but is not sued, is a competent 
witness for the plaintiff; against his co- 
trespasser, without being released by 
the plaintiff. Morris v. Daubigny. 402 

3. Where a witness to the hand-writing of 
the defendant, aa indorser of a bili of 
exchange, prevaricated in his evidence, 
and swore both negatively and affirm- 
atively as to bis belief upon the subject, 
and there was no other evidence of the 
hand-writing, the judge refused to stop 
the cause, leaving it to the jury to de- 
cide what credit was due to the witness. 
Beauchamp v. Cash. 410 

4. The statute 58 G. 3, c. 70, s. 4, author- 
izes the Court to order the county treas- 
urer to pay to the prosecutor or witnesses, 
who shall appear to have been active :'n 
the apprehension of any person, and 
who shall give evidence against any per- 
son accused of grand or petit larceny, 



510 



INDEX. 



&c, the costs of prosecuting and appear- 
ing before the grand jury; and also 
to compensate them for their loss of 
time and trouble in such apprehension. 
Where a person 'had travelled 300 miles, 
and incurred an expense of 17L, in tra- 
cing and endeavoring to bring two horse- 
stealers to justice, and had succeeded in 
apprehending them : Held, by Park, J., 
that under this statute he was not enti- 
tled to any compensation for the money 
so expended. The King v. duslen and 
Another. 418 

A witness who had voluntarily paid into 
the hands of the sheriff a sum of money, 
on behalf of a defendant, in lieu of bail, 



without any inducement from the latter, 
rejected on the voire dire as an interest- 
ed witness. Lacon v. Higgin*. 425 



WRIT OP ERROR. 
See Supersedeas. 

This Court cannot quash a writ of error 
upon a judgment of the C. P. of Durham, 
nor award execution, upon the judgment, 
though the writ of error may have been 
brought against good faith. CnmoeU ▼. 
Thompson. 190 
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